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line 10, For ‘*fabrid,”. read fabric. fs | yy 
5, “Poget,” read Paget. : 
21, “anotandis,” read mutandis. 


32, after “ guaranty,” insert or. 
22, after “answer,” cra “ to be.” 
22, for “Bearing,” read Acaring. ~ 

39, after “ ot,” erase “the.” v 

32, for “‘ rites,” read rights. 
last line of margin for “ profession,” read fossesszon. 
line ¥2, for ‘retain,’ read stainjain::.  * 

11, for “judgments,” read a judgment. * 

8, for “a,” read and.“ 
4, after ** stated,” erase “ that.” 

10, after “ did,” erase “* not.” a 
last line, for ‘‘information,” read informations. 
line 24, for *‘ Saund,” read Zaunt. 

5, for ** specifiedly,” read specifically. 
4, for‘ mail.” read male. 

27, after *‘ debt,” erase “‘in judgment.” ” 
3, after “ retain,” insert i¢ 

37, before ** executed,” insert not, 

18. for “where,” read ufon. 

24, for “ were, by the devise,” read held by the devisce, 

95, for “custody,” read curtesy. 
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Since this volume was firinted, Mr. Justice Story has requested that 
the following corrections and additions should be made in the oftinions 
delivered by him. He has also obligingly favored the fiublic with 
the note to the case of the Caroline. 


Page 467, line 9. Instead of this sentence, “ The descent of an estate of 
** purchase, from brother to brother, and from a son to— 
“a parent, where the brother or the parent is the frofo- 
** situs, is not directly within the language of the statute.” 


Read as follows, viz: 


The case of a frofositus dying seized of an estate which 
descended to him from his brother who had taken the 
same by purchase or by descent not ex farte faterna or 
materna ; and the case of a frrofiositue dying seized of 
an estate which descended to him from Ais own child who- 
had taken the same by purchase or by a like descent ; are 
not directly within the language of the statute. 


Page 468, line 33, For “‘of a parent from a child” read from a child to 


@ parent. 
Page 618, line 22. For “ any” read on any thing. 4 
623, 2. For “Courts” read commonwealth. 


41 & 44. Erase the inverted commas. 
626, 21, For “ alienage” read purchases by aliens 


NOTE. 
In the case of the CAROLINE, p. 496, 500, the nd, u which the 
sentence of this Court was founded, is unders' to be as follows : 


“ The only offences in the statute of 22d March, 1794, ch. 11, for which 
a vessel could be forfeited, are that the same vessel is “fitted oud’’ or 
“* caused to sail” for the purpose of carrying on the slave trade. 


The libel in this case alleges, in the alternative, that the brig Caroline 
“ was built, equipped, loaded, or otherwise prepared” &c. or. ‘‘ caused to 
sail,” &c. for the purpose of carrying on the slave trade. It does not there- 
fore positively allege that the vessel ** was fitted out” or “* caused to sail ;” 
and the libel might be true in the manner in which the charge was stated, 
and yet no offence committed which would induce a forfeiture of the vessel. 


For if the vessel was “* built, or loaded, or prepared” for the purpose of the - 


slave trade, the alternative averment in the libel would be completely satis- 
fied ; and yet if she was not “‘ fitted out” or “* caused to sail’? she could not 
be forfeited. The facts, therefore, constituting the offence, not being di- 
rectly averred, the libel could not be sustained. But the Court did not 
mean to decide that stating the charge in the alternative would not have 
been sufficient if each alternative had constituted an offence for which the 
vessel would have been forfeited. 


The same observations are applicable to the count founded on the act oi 
2d of March, 1807, ch. 67.” 
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. Feb. Term. 
‘HUDSON & SMITH wv. GUESTIER. February $4. 





{* Judges present....WAsHINGTON, Lavineston, Topps 
Dvvar1, & Strory.] 





ON the first day of the term, Harper moved for, This court 
and obtained a rule to show cause why this.case, which ¥il not re. 
was decided at February term 1810, should not be re- after the term 
heard. ‘The motion was grounded upon a statement of vtichitwas 
facts which was filed. y% 


March 12th. When this rule was mentioned again by 
Harper he was informed ; ' 


By THE courRT, that the case could not be re-heard 
after the term in which it had been decided. 


GENERAL RULE. 


February 10th. Winder, requested information from 
the Court whether the general rule which directs that 
only twe counsellors should be heard on each side of 
any cause in this Court, was intended to prevent the 
division of a cause into distinct points, and the hearing 
of two counsellors on each point. 


Washington, justice. (The chief justice being absent) | 
informed the bar \bat the Court considered the rule as 
inflexible, whateven may be the number of points or ] 


parties in a cause. 


* The Chief Justice did not attend until Thursday, February 15. He re- 
eee over-setting of the stage coach oa his journey from 
Richmon 


2 









- a . 
: —* 


2 - SUPREME COURT U. s. 
4saz, FIT ZSIMMONS & OrnERs v. OGDEN & Orners. 
February 4th. - * 
ee ee 


[Present....JuDGES Wasnincron, LivinasTon, Topp, 
Duvats & StTory.} 


‘ 





__- 'YHIS was an appeal from the decree of the Cit- 
equal equity, CUit Court for the district of New York, sitting in chan- 
may acquire cCery, entered by consent pro forma to bring the case be- 
(he lem & fore this court. 

so as to protect 


his equity. "The material facts:as stated by Washington, justice, in 
delivering the opinion’ of the Court were as follows : 


For the purpose of securing certain of his credi- 
tors, Robert Morris, on the 14th of February, 1798, 
conveyed to the appellants, as trustees for those credi= 
tors, a certain tract of jand lying in Ontario county, in 
the state of New York, containing 500,000 acres, de- 
scribed by certain bounds. Previous to this, he had 
made conveyances: to sundry persons of considerable 
portions of this tract, and amongst others to the defen- 
dants, S. Ogden, J. B. Church and to G. Cottringer under 
whom the heirs of sir William Pultenty claims, of which 
the appellants had full notice. He had also, by different 
conveyances, granted to the Holland company more than 
three millions of acres of land, purchased, (as this tract 
of 500,000 acres had been,) from the state of Massachu- 
setts, all in the same county and adjoining the land in 
question. 


On the 8th of June, 1797, a judgments at the suit of 
Talbot and Allum against Robert Morris, was docketted 
in the Supreme Court of the state of New York : which, 
being prior in date to the conveyance made to the appel- 
lants, bound all the land which passed by it to the appel- 
jants. The bill states that Robert Morris, being confin- 
ed in the jail at Philadelphia, in order to preverit any im- 
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use from being made of the above j ent, and FITZsIM- 


Rae jition that the title to the land conveyed to the trus- mons & 
tees should in no wise be impaired by it, procured Gou- OTHERS 
tone 


Morris to advance the money for such judgment, 


from motives of friendship....that the said judgment was ocnpEn_& 


v. 


assigned to Adam Hoops the mutual friend and agent oTHERS. 


of the parties, which was done to prevent it from being 
used injuriously against the trustees and the creditors 
for whom they acted, and also to preserve to Robert 
Morris the right of redemption in 1,500,000 acres which 
he had conveyed to the Holland company, in nature of a. 
mortgage as he supposed, That A. Hoops afterwards 
assigned the said judgment to gouverneur Morris, and on 
the 16th of September, 1799, Robert Morris confirmed 
the said trust deed (of which it is worthy of remark, no 
mention had been made in the previous parts of the bill,) 
and further agreed that any other land he might have 
in that county, which had. not been previously conveyed, 
should be applied to pay that judgment in the first 

and the said last mentioned lands were to be sold upon 
an execution and to be purchased by A. Hoops under 
Falbot and Allum’s judgment for the trustees, to which 
G. Morris assented, the trustees agreeing to mortgage 
the land to be purchased, to repay G. Morris the sum 
advanced for the purchase of the judgment. 


It appears by the evidence,.that, previous to the pro- 
mise thus ch in the bill to have been made by G, 
Morris, to R. Morris the judgment of Talbot and Allum 
had been conditionally purchased by R. Morris, jun. 
one of the capetent: avowedly for his individual ase, 
from Cotes, Titford and Brooks who then held it by 
assignment. That when this purpose was effected, it 
was agreed that the assignment should be made to A, 
Hoops, though in reality,for the use of R. Morris, jun, 
and should remain in the hands of a third person as an 
escrow to take effect on the payment of the note given 
by the said &, Morris, jun. for the purchase of the 
judgment, and that the same should belong to Thomas 
Cooper, who end the said note, in case he should 
be compelled to di the same. 


_R. Morris, about the time when this note would be- 
come due, found himself unable to take it up, and, an 
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yirzsiM- this account, G. Morris had been solicited by R. 
mons & and consented to pay the money and to retain the jadg- 





eTHERs ment to secure the advance. G. Morris in his 
v, expressly denies that any communication was made to 
oupEN & him by R. Morris of his motives for asking bis assis- 
OTHERS. tance in procuring an assignment of the judgment....or 
—-—— that he had ever heard or knew of the claim of the trus- 
tees to any part of this 500,000 acre tract, or that the 
same would, in any manner, be affected by the judgment 
of Talbot and Allum, until some time after he had paid 
for the judgment, when it was accidentally commiunica- 
ted to him by A. Hoops, who held the assignment of the 
same for A. Morris, jun, as before mentioned. Upon — 
receiving this information, G. Morris, with the assis- 
tance of his counsel, Thomas Cooper, projected a plan 
for protecting the interests Of the trustees from being 
sacrificed by a sale under the execution which might is- 
. she on that judgment. Articles of ) eo were ac- 
cordingly drawn and executed by G. Morris and A. 
Hoops on the 29th of August, 1799, by which it was 
stipulated that the‘ whole of the lands in the county of 
Ontario, purchased by R. Morris from the state of Mas- 
sachusetts amounting to upwards of four millions of 
acres should be sold under the judgment, and should be 
purchased by A. Hoops who should convey~« certain 
part thereof to G. Morris, and should also mortgage that 
part of the said land which’ then belonged to the trus- 
tees, to the said G, Morris, for securing the advance 
made by him on the purchase of the said judgment. Al- 
though this large tract of country was, by this arrange- 
ment, to be sold under the above judgment, yet that 
judgment being posterior to the conveyances made to. 
the Holland company, as well ag to the other defendants 
below, they werg consequently not bound -by the judg- 
ment, nor could the title of the grantees have been af- 
fected by a salq under it. The object of this agreement, 
however, in relation to those lands, was to-secure to G, 
Morris a supposed, but totally unfounded claim which 
R, Morris had asserted to an equity of redemption in 
ane of the large tracts. by him te olland Com- 
pany, and also an imaginary quantity of surplus land 
presumed by R. Morris to be somewhere within the 
bounds of this ‘tract of country which was to be 


sold, which surplus, as it afterwards turned out, had no 
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~ peal existence. As to the land belonging to the trustees, rrrzstm-. 


Which it is admitted was bound by this judgment, G. 
Morris was contented to receive a mortgage of that to 
secure his advance for the judgment. 


- © § draft of an agreement. was also made by Thomas 


Mons & 
OTHERS 
v. : 
OGDEN & 
OTHERS, 


Codper, by the directions of G. Morris and deliveredto A. ——-—__. 


Hoops to be carried to Philadelphia, and to be proposed 
‘th R. Morris and the trustees;....but the terms of that 
agreement do not appear in any part of this record, al- 
though it is fairly tg be presumed that it did not vary 
materially from the above agreement between G. Morris 
and A. Hoops, This draft was not altogettier approved 
by the parties in Philadelphia, and another agreement 
was accordingly drawn and exe@uted by R. Morris, the 
trustees dnd A. Hoops, bearing date the 16theof Septem- 
ber, 1799, which did not materially differ from the 
agreement of the 29th of August preceding, except, that, 
by the latter, the surplus land, if there should be any, 
was to be mortgaged to the trustees as a security for re- 
imbursing the whole or such partof the aforesaid judg- 
ment as the trustees might be obliged to pay for the dis- 
charge of the mortgage to be given by A, Hoops for se- 
curing the advance made by G. Morris for the purchase 
of the judgment. a" 

This agreement was afterwards shown to G. Morris 
who expressed some displeasure at its departure from the 
plan which he had himself arranged; but he admits in 
his answer that he never communicated his disapproba- 
tion either to R. Morris or to the trustees. 8 


It appears in evidence that there was a'stay of exe. 
cution on the judgment of ‘Talbot and Allum for three 
years from the time it was entered, which of course 
would not have expired before the 8th of June, 1800. 
This stay-was released by R. Morris at some period sub- 
sequent to the interview which took place at the jail be- 
tween .R. Morris and G. Morris; but the selijoallar 
time when itwas executed does not appear from the re- 
cord, Itis not, however, improbable that it was not 
long subsequent to the second of May, 1799, since it 
appears that, on that day, R.- Morris, jun. in a letter ad- 
dressed to 'T’. Cooper, directing him to assign the said 
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erezsim- judgment to G. Morris, requested him also to 


mons & to him the form of a release to be executed by. 
orngers father. 
Te. 


‘eapen & In pursuance of the arrangement which had been 


OTHERS. agreed upon between these porte above mentioned, 

all the lands which F., Morris had purchased from the 
state of Massachi in the county of Ontario were 
advertised to be sold under the said judgment, on the 
6th of February, 1800, | Hoops, as it had been 
attended on the day of sale and bid for the land; but be- 
ing overbid and not having the mean#to pay for ‘the same 
in case it shquld be struck off to him, he prevailed upon 
the sheriff to adjourn the sale to the 13th of May fol- 
lowing, upon his engaging to pay the sheriff his poun- 
dage, which, undertaking G. Morris, soon afterwards, 
on application, furnished him with the means of dis- 
charging. ' 





On the 22d of April,.4800, G. Morris, without hav- 
ing communicated to R. Morris or to the trustees the 
slightest intimation that he had come to such a deter- 
mination, assigned over the said judgment to the Holland. 
company for a full consideration paid therefor, and with- 
out notice, as they, the Holland company, expressly al-- 
lege in thejr answer, of the claim of the trustees or of 
the equity stated in their bill, 


The same day, articles of agreement were entered into 
between Thomas L. Ogden....the Holland company.... 
and G. Morris; by which it was stipulated that the 
sale of all the lands,by the execution on the aforesaid 
judgment, should take place, and should be purchased 
by the said Ogden in trust to convey to the Holland com- 
pany the several tracts of land which had been granted 
to them by R. Morris and to the several persons to 
whom conveyances had been made within the Jimits of 
the 500,000 acre tract prior to the deed to the trustees, 
the tracts to which they were de entitled, or 
such parts thereof as three persons, ton, Cooper 
and Ogden should direct; and as to ue of the 
said 500,000, in trust to convey the same to such per-_ 
sons, in such parcels and upon such terms as the said 
Hamilton and others should direct.. In execution of this 
agreement, Ogden attended the sale on the 13th of May, 
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and purchased the whole of the lands taken in execution rrrzs1m 
uhder the said judgment for the sum of $ 5,200 and re- sons & 
ceived asheriff’s deed for the same. Hamilton, Cooper orhers 
and Ogden, in virtue of the powers vested inthem,di- vv, ~- 
rected conveyances to be made by Ogden to the Holland ogpENn & 
company according to the bounds expressed in the seve- oTHERs. 
ral conveyances to them by R. Morris, except so far as ——.—__ 
such bounds would interfere with Watson, Cragie-and 
Greenleaf. In order to compensate the defendants, Sam- 

uel Ogden, sir William Pulteney and John B. Church 

for the land taken on the westward of their tracts, by 

fixing the true meridian line of the Holland cbmpany to 

the east, the eastern line of those persons is made to run 

in upon the lands claimed by the trustees, so far as to 

give the former the full quantity of land mentioned in 

their respective conveyances. The direction, or award 

as-it is called, then proceeds to allot to the trustees 

58,570 acres (not half the quantity they claimed) upon cer- 

tain conditions, one of which is to pay to the said trustee, 

for the use of the Holland company, $ 5,623 with in- 

terest from the 22d of January, 1800. ‘This sum to- 

gether with others charged upon such of the grantees 

as were benefited by this arrangement, were intended to 
reimburse the Holland company, the sums they had ad- 

vanced, not only for the purchase of Talbot and Allum’s 
judgment, but of another, which, being posterior to the 
conveyance to the trustees, created, of course, no Tien 

upon any part of the 500,000 acre tract. 


The prayer of the bill is for a conveyance by Thomas 
L. Ogden, ofall the land to which the trustees are enti- 
tled according to its real boundaries, upon the trustees 
paying such proportion of the money due by Talbot and 
Allum’s judgment as is fairly chargeable on their land, 
andor general relief. 


This Cause was argued at great length in February; 
4810, by Pendleton and Lewis for the Complainants, and 
by Edwards and for the Defendants; and 
again at thistetmby Joseph R. Ingersoll, E. Tilghman, 
P. B. Key and Lewis for the Complainants, and by D. B. 
Ogden and Stockton for the Defendants. 


For the Complainants, it was contended 
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8 - SUPREME COURT. WU. 8. 
That Thomas L. who purchasgd the land. at 


mons & the sheriff’s sale under Talbot and Allum’s j 
OTHERS was, under all the circumstances of the case, to be 


sidered in equity, as a trustee for the Complainants, tp 


ocien & the extent of their egal title before that sale....or in 
. other words, that the 
——-——-~ nants, and ought to be set aside upon the complainants, 


‘sale was void as to the Complai- 


rment, which was a lien upon two smaller tracts, as 
‘as upon that which was claimed by the Complainants. 


Thomas L. Ogden was the’agent of the Holland com- 
pany to whom Gouverneur Morris had assigned the 
judgment. . This assignment having passed, not a legal, 
but an equitable right to a chose in action, was subject 
to the sameequity in the hands of the Holland compapy, 
as it was in the hands of Gouverneur Morris, whether 
the Holland company had actual notice of that equity or 
not; because nothing but the equitable right of Gouver- 
neur Morris passed by the assignment. ‘The Holland 
company had no right to use it in any other way than 
he could have used it. They could make no use of it 
which he could not have made with a good conscience. 
‘Phey were bound by the same conscientious principles 
towards Robert Morris the elder and the Complainants, 
which ought to have guided Gouvefneur Morris. Their 
agent, T'. L. Ogden, could not give a better estate un- 
der the sale than G. Morris himself could, if he had.¢on- 
tinued to hold the judgment and had become the pur- 
chaser, The only equity which he had was to the ex- 
tent of the security necessary to reimburse the money 
which he had advanced, at the request and for the use 
and benefit of Robert Morris. He merely becamea 
creditor of Robert Morris with a lien upon the lands_to 
the extent of the debt ; which lien he held under a trust, 
a confidence, a plighted faith, that it should not be en- 
forced to the injury of Robert Morris, or his assignees ; 
and even that it should be used for the benefit of R. Mor- 
ris or his assignees, as far as it could be used consistent 
with G, Morris’s security as to the amount paid for the 
judgment, Indeed, as the only interest or equity which 
G. Morris had inthe judgment was merely as a security 
sub modo for the amount due upon the judgment, the 
judgment as to every other use, which conld be mrade 
of it, consistent with the security of G. Morris, belonged 


paying their proportion of the amount due upon the 
idm 
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to R. Morris; and G. Morris was bound in conscience rrr ” 
and good faith to ‘use,it in such manner as R. Morris. xing 


should direct. If therefore Gouverneur eign a 
of T. L. Ogden, liad purchased the land under the judg- ov. 
ment, he would have holden it merely asan. indemnity, ec & . 
and as to every other purpose would’have been a trustee om f 
for R. Morris or his ‘assigns. : —_—-- 





The facts, so faras the Sodeclosiad of G. Morrii 
was concerned in the, ease, are simply these. Rober 
Morris, the elder, knowing that the judgment threaten 

the validity of the deed of trast which he had made to the 
Complainants, who represented.a class of creditors to 
whom he felt himself under peculiar obligations, entered : 
into an engagement, throngh the agency of Mis son R. % 
Morris, jun. to purchase the judgment for the purpose of 
holding it as.a shield farthe protection of the conveyance 

to the Complainan ing unable to comply with the 

uested Gouverneur Morris 

the judgment, saying that 

he would thereby im an essential service, and 

would be safe as the judgment was a lien upon a very 

large tract of land, To this, G. Morris assented, from 

motives of friendship, and to his friend “echo 

tial service. How it was to have that effect, was not 
perhaps, dt that time explained; but the natural infer- 
ence was that the judgment was to be’subject te the con- 
trol of R. Morris, as to every disposition of it consis- 
tant With the security and indemnity of G, Morris ; who 
Was bound in conscience, in hgnor, and etre ot to 
have submitted it to his control. The disposition whith 
he did make of it, was in violation of all these obliga- 
tions, and therefore ought in equity to be set aside. 


The Complainants had aright to teriltr the amount 
due, upon the judgment to G. Morris at any time. They 
knew that the judgment was a lien upon their lands, but y 
they knew that there was a stay of execution until the 8th | 
of June, 1800, Until that period they were safe,...and 
Mr. R. Morvisshimeelf could not in equity release that. 
stay so as those lands without giving notice to 
the Complainants. ‘It. would have been a frawd: if he 
had. They knew that the judgment had been 
to-G. Morris, 'They knew the circumstances u Pf 
a ct They knew the understand- 
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ing, the friendship, the confideuce which subsisted be- 





tween Gouv and Robert Morris, the elder. 


They jad a right to rely upon it and to consider them- 
solv safe. They hada right to believe thak-nattes 


eX & would be made of thig} t without their knowledge. 
yon They knew of iit tan stay of execution, “oe 
——-——.. that the release 5 


vas made for their benefit. They were 
partics to the agreement under which it was made, they 
knew that this agreement had made ‘known to G. 
Morris and that he had aequiesced, if not assented. But 
neither his acquiesence nor assent was necessary, ex- 
cept as to the provision madé for his indemuity :....for so 
far only was he interested. ‘They knew that a sale for 
their boast? had been attempted under the judgment, 
but was’ postponed to a future day. They knew that 
the failure of this attempt and the postponement of ‘the 
sale, were known to G. Morris, and that he had even - 
paid the poundage deman the sheriff upon the 
postponement. He knew e things were so 
understood by the Complai that they had this 
confidence in him, ‘and were lulled security, Atthis 
moment, without any notice, or intimation tu the‘Com- 
/plainants; he assigned over the judgment to the Holland 
gompany, for burpoeggey hic’ he knew to be repugnant 
to the interests of the Complainants. It is this of which 
the Plaintiffs complain as unconcientious and injurious -; 
and the perc, a of which they seek to avoid. 














It is true that G. Morris himself cannot propePly be 
charged as a trustee, because an equity cannot, 
propriety, be said to be the subject of a trust, or to 
holden in trust; for the equity will always be in ‘the 
cestue que trust, and not in the trustee. But if G. Mor- 
ris, under ese circumstances, had himselfdtquired 
the legal esta#® to the lands conveyed to the Complain- 
ants, he would have been a trustee for them, upon their 
paying or tendering him the money due by the judgment. 
He had no other equity to protect, and could not have 


protected his legal title under the equity of others. Nor — 
had the Holland company any cui ptt There 
were no interfering lines, nor any 

between them and the Compiainatits. Their agent, 
Thomas L. Ogden, even after the sale, was in no 
better situation than ‘G. Morris have been in, if 
he°had been the purchaser. He had no right to claim 































protection under the equity of any 
full notice from the Complainants e he m: 
veyance under whatis called the award of Hamilte 
and Cooper. He therefore is -_ wie ores 
the agent of the Hollandcom 

ty of G. Morris; and ea 
with full knowl 


to every possible 
interest of Goerens 


only to indemnity rie tad 
be considered as_a ae the Co 
beyond that indemnity; and upon rec 
due upon the judgment, t to be decreed to convey to 
the Complainants all the lands which he sea at 
the s sale which lie within the -tract’ to “i 
age by R. Morris, by the deed of the 44th of “7 
1798. 






It was also contend by the Counsel for the Complai- 
nants, that in as muchas Mr. R. Morris, had Na 
release the stay of éxecution for one purpose only, 
execution could not legally be issued for another pur- 
pose, and therefore the sale was void at law.” ic 
ever intrinsic force this argument mi re had, it 
could not be considered by the Court, because it was €x- 
pressly admitted wpon the record that the execution was 
regularly issued. 





It was further said jn behalf of the Complainants, that 
although, at the time when G. Morris agreed to purchase 
the judgment, it was not stated in what manner.the judg- 
ment should be used so as to be of service to his friend R. 
Morris, yet as G. Morris varied the conversation, he 
must be considered as having agreed that. Morris should 
direct in What manner it should be used....and that as 
R. Morris by his agreement of the 16th of September, 
1799, did direct how it should be used, (to which agree- 
ment G. prer'ies did not object,) he was in ad abel 
to suffer th ent to be carried into e bear 
therefore hi ent of the judgment to the Holland 
company wi w to defeat the purpose of that agree- 
ment was ae conscience, and affected all the subse- 
quent procesdings under that assignment. — 


The conveyances made by T. L. Ogden to Churcli ‘and 
others, being made after notice given to him by the Com- 
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= Sratpg te 


held it liable to. the 
Tiable in the hands of 
she Caillovel. 2. | 
Vern, 76. » Turton Vv. ‘Heo rec. in Chancery en 
8. €. < j 


To shaw that a purchaséf’'eithout notice is not ro- 
> tected, if he has notice before he pays the purchase mo- 
ney and gets a deed, they cited, 1. Jtkins 384, Wigg ». 
Wigg. 2. Atk. 680, 631, Story v. Lord Windsor. *2. 
Eq. ca. ab. 685, pl. 9. Jones 0. Stanly. 3. P. Wms. 
307, Tourville v, Nuish. & 






as 


To s thé position that the assignment 7 
passes “an equity, notice is not 'Y «and that 
if no legal estate passes, gui prior est in tempore, potior 
est in jurey they cited, 3..P. Wms. 308. Tourville v. 
Naish. 3, Brown C. C. 26%. Wiiliamsv. Lambe, 


To-show that a trustee is liable for a breach of trust, 
they cited 1. P. Wms.128,. Pye v. George. 2. BR, Wms. 
610. Mansell v. Mansell. 2. Salk, 680, Pye v. George. 
And Gilbert’s Forum Romanum. 


Toshow that where a recital in a deed leads to no- 
tice, there notice shall be presumed; they cited. 4. ca 
in ch. 291, Bisco v. Earl of Banbury. 2. ca..in ch. 246, 
Moore v. Bennett § Ambler, 344, 342. 1. Atkins, 490, 
Smith v. Law. Vernon, 885, Ferrars ». Cherry. 


And to show what will raise an implied trust, they 


cited, 4. Vexey 289, Barnesly v. P 4. Vernon, 
276, Palmer v. Young. 1.. P. Winse v. Litton, 
4. Atk. $83, 384, Wigg v. Wigg. 4, . €. 84, Son- 





ley v. Clockmakers company....and the case ‘of Slocum and 
wife v. Marshal others, i in the Circuit Court ofthe 
Dnited States, for the district of Pennsylvania. ; 


" On behalf of the appellees, it was said, 


. 
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4st. That there was no trust for the benefit of the 
Complainants ; and consequently they have no equity. 


ad. That if there was ori ally a trust for thelr bem- 


efit, yet as the Defendants have Py, one jisinesit) Ds ocpEN & — 
plainants, ys OTHERS. 


age notice of the equity of the 
Defendants, have a enough to a the legal 
pero they have thus a » to the of the num- 


ber of acres intended o ly to have been conveyed to 
them by R. Morris, the ; 

ist. There wer get for the benefit of thé Com- 
plainants. 


The Complainants’ et fort the trust in Gouverneur 
Masti to be to prevent the judgment from being-used in- 
to them, and to preserve to Robert Morris, ‘his 
‘right 0 ee eae part of the lands which was 
to the Holland company. No 
eg flowed from the Complainants, whereby to 
raise an implied trustin their favor. 'The consideration 
was merely personal between Gouverneur Morris and 
Robert Morris; it wasa matter of confidence; and if 
the former violated that trust or confidence, he'was lia- 
ble only to Robert Morris. 


At law, no man can support an action upon an agree- 
ment unless he is a party; or some consideration flowed 
from him. Cro. El. 369, Jordan v: Jordan. 1. Sir. 
592, Crow ~v. Rogers. 1. Vent: 6, Bowrne v. Mason. 
It is true there are some modern cases in which it has 
been holden that the person to whose use the promise 
was made may maintain an action in his own name, but 
it must be in a case where the whole use and benefit are 
to accrue to the Plaintiff. But here, even as stated in 
the billgthe trust was in part for the benefit of Robert 


ducame the would not have a right to enforce 
Wy neither can they compel its execu- 
tien fe equity 


‘This bill is in the nature of a bill fo the ific per- 
formance of the agreement between Robert Morris and 


_ Gouverneur Morris, charging the Holland company 


with notice. 
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W& to recover 4 
. right at law, and 


SUPREME ‘COURT VU. 5. 
b Court of Chancery decrees 
t becausd a suit at: hme sd give aco 


raed edy ; but a Court of Chancery will Lape na 8 
specifie performauce unless the party would have'a right 
‘in a Court of law. Here was no 
refore this court ‘cannot deeree’a 










——-—— specific performance of the ement. 1. Vex. 444%, 





Penn oZord + ; and Lefroy 552, Har- 
vty 08 Mae a 2 


It is am aniverss! principle in cillacary , that the com- 

plainant wit show hi ‘entitled by his bill. _ 
43 (45) Bartons suit inequity, 36, 37. ae Te- 
cover according to his alle allegations and his proofs. Proofs 
without allegations are not sufficient, even if his proofs 
should show a good title to relief. The onl; ss 
like an averment of a trust is that G. Morris « 
he would not use the judgment to the injury” e Com- 
plainants, nor to-bar R. Mo right of red 
As to the latter part of the supposed trust the Complai- 
nants cannot recover, and R, Morris is no party to the 
suit. On this account the bill is defective....2. Atk. 540, 
Darwent v, Walton. But even the allegation in the bill, 
imperfect as it is, is not supported by the evidence. G. 
Morris, in his answer, denies that R. Morris communi- 
cated to him his motives for wishing him to purchase 
the judgment; and most expressly denies any agree- 
ment on his part not to use it to the prejudice of the 
Complainants. ‘This answer, being directly responsive 
fo the allegation ‘of thé bill is.conclusive evidence, un- 
less contradicted by more than.one witness. But it is 

confirmed by the deposition of R. Morris, as ‘far as it 

relates to that interview. G. Morris states that he was 
induced to become the purchaser by motives of personal 
friendship towards R. Morris, It was the duty, there- 
fore, of R: Morris to have explained to his frend in 
what manner the purchase was to be made serviceable 
to him, and who were the parties really to be benefited 
thereby. Ifhe did not do it, andi that others 
should derive the benefit, it was a fraud upon the feelings 
of friendship. But it is clear that R. Morris*did not 
request it with a view principally to the security of the. 
Complainants. He states in his deposition that his ob~ 

jects were, 4. The equity, of redemption, 2. The surs, 
plus tract which it was supposed remained unconveyed, 

















—_—_ 


SS erm".  * 


SS eee 





FEBRUARY TRRM/asiz. 


and 3d..To prevent injury to the C i 
Msg jan. to New Yorks-was to. 





visit‘of R. 

the effect of certain attachments, and to secure. : i 

plus lands 'so as to make a provision for. his rm. 
Hoops, in his deposition, says ioe ji wont of the ec & 
Complainants was not an object in th ss 
the oe os 


Phere was neither uity of siliies rie 
land. How then was G, Morris to be sec fo 


amount of the judén nt, unless by the lan 
Complainants: et-they say that , Was 
not to affect those “Tt would be absu suppose 
such a ‘trust. The’ eng of 46th ,of mber, 
1799, shows that theré no such. trust,» the an- - 
swer of G. Morris, not’being con ype 3 

ce that the trust did not exist. Pre. ch. 19, Kiss 

v. Boakes. 2. Stk. 140, Janson v. Rany. «3. A 
407, Only ® v. me ak See Br. ©. €. 52, Pember. v. 
Mathers. 


“ 4 « 


No equity arose ‘front the release of the stay of exe- 
cution. If there did, if was an equity in R. Morris, 
and not in the Complainants. 







The time and place of sale were fixed by the agent 
of the Complainants, and therefore they cannot complain, 
nor allege the want of nofice. 

The inadequacy of price is by no means sé shoes as 
the Complainants pretend ; but if it was it cannot affect 
the equity of the Defendants case. If they obtained the. 
legal title they have equity enough to support it, even if 
it cost them much less than 5,000 dollars. Buta s 
sale fairly and publicly made has never been: set aside for 
inadequacy of price. If there be no vey the imneger- 
cy of the price is immaterial. 


te a be in every trust, a subject of the trust, a 
trustee, que trust... But here is no i... 
t were not for the C ai- 
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Siete 
v. 
ocpey & Aman can not s a trustee unless the 
opHers. his trust be to him. 10, Vex. jun. 4 
——-—— Lench v. ¢ 
Poa scent the Court from 
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frauds nothing is left of 3 


tn rm he 












the facts from which a-trust, * an cael ult. 
Cruise’s digest, 472. 1. rom 366, Gascoigue v. 
ing. 10. Vex. jim. 366," Rider v) Kidder. 


In the case of and Jobson v. Spillet and others, in 





2, Atk. 150, Lord wicke said,....**I am now bound 


‘* down by the statute of frauds and perjuries, to construe 
‘nothing a resulting trust, but what are there called trusts 
“hy operation of law; and what are those? Why, first, 
“when an estate is purchased i in the name of one person, 
«but the money or consideration is given by another; 

<¢ or secondly, where a trust isedeclared only as to part, 


-¢and nothing said‘as to the rest, what remains, undis- 


ed of, results to the heir at law, and they cannot 

said to be trustees for the residue. I do not know 
“ aahe other instance where this Court have declared 
«resulting trusts by operation of law, unless in cases of 
‘fraud and where transactions have been carried on 
«mala fide.” 


Lami Harkwicke wangot perfocty | ‘eile 
cuses ofa aetna Rear 
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plank which he can lay hold on. 4. Eq. ca-.ab. 353, 
322, And in the case of Jérrard v. Sanders, 2., Vex. jun. 
457, Lord Loughborough said that in such a case.a Court 
of equity has no jurisdiction. » ae 


In as much therefore as the Complainants. w 
Fan’ Read loss of the Defendants, have no 
have the Sorts regs 7m 
have t su y @ strong ease in equ 
the Comp! are not entitled to the aid of a Court of 
equity. me . 

Feb. 20.* Wi bull’ Si. dike eiating We tadn-ot 
Wr 700 ees, < e opinion of the Court as follows: 


sit Maniac. 2nd Livingston, J: the other five present. 
vo. vil 
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order. they ke Na + 
returned. 7 Nagi 2 ho ; 
would have been fair to bring her back 
arrived about the same time with fair winds. 


Nothing but imminent danger to the lives of ‘those on 
board could justify their going to the West Indies con- 
trary tolaw. The of ‘the vessel and c was A 
matter of no consideration, as a justification, is 
therefore no analogy to the case of deviation. 


Feb, 20, All the judges being present, 


WasHincron J. delivered the opinion of the Court . 
as follows : 


That the law under which this prosecution is found- 
ed, has been,. prima facie, violated, is admitted ; and it 
becomes absolutely necessary for the defendant, if he 
would excuse the breach, to bring himself within the 
exception made for his benefit, not by a ul testimo- 
vs but by mo shall leave no ne doubt of 

e sincerity exertions to proc to some in 
the United States, and the danger or apparent sein 
bility of doing so. 


That the vessel, shortly after leaving. New Bat 
leaked considerably is proved; but it is also pro 

that the leak was in her upper works ; that she could be 
freed, and, by great exertions, was kept free of water. 


It is clearly proved that, after a sail of six days, she 
bore away for the West-Indies, and practi d of coe 
tinuing on the coast is indirectly stated, 
where positively affirmed. 
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pric itude and longitude of the vessel when she bore away, 

7’s. WELLS given in evidence so as to enable the Court to judge. 

v. In short, had the original destination been to the West- 

u.STATEs. Indies, and this known to the crew, it would be difficult 

—_.-__. to fix perjury upon any one of those who have given 
evidence in this cause. 


In such a case, where no presumption can, or ought 


to be made in favor of the owner of the vessel, and with 


so strong a temptation as he had to violate the law—her 
condemnation is inevitable. . 


Sentence affirmed, with costs. 








MARYLAND INSURANCE COMPANY 


1812. v 


Feb. 11th. LE ROY, BAYARD & M‘EVERS. 


—— 


Absent....Marshall, chief justice. 


The discharge ERROR to the Circuit Court for the district of - 


of underwrit- of Maryland, in an action of covenant brought by Le 


liability, in Roy and others, against the Maryland Insurance Company, 


case of taking upon a policy of insurance upon the Ship John, from 
additional car. New York to five ports on the coast of * Africa, be- 


=. ant — ««tween Castle D’ Elmina and Cape Lopex, including those 

policy, de- ‘ports, and at and from them, or either of them, back to 

pends, not up- « New York with liberties as per order for insurance.” 

| hey ‘ 
merease . 

risk. but whol. ‘The order of insurance was as follows, viz: « At 


» be — «‘ what rate will you insure three thousand five hundred 


Peel fom “dollars upon freight of the ship John of New York, 


the contract «¢ valued at that sum, atand from New, York to Castle 


of insurance. ¢¢ 1)’ Elmina, on the gold coast of Africa, with liberty 


The conse- 


quences of ¢* for the vessel to touch at the Cape de Verd Islands for 
sucha violation’¢¢ the purchase of stock, such as hogs, goats and poultry 


of the contract 


are immaterial and taking in water? 
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+< fiso, nine thousand dollars on the American ship Mary’p. 
‘‘ John, valued at this sum; and eleven thousand eight. 1sv- 
‘hundred dollars on cargo by said ship consisting of *“*°* °° 
‘wine, rum, beef, geneva, dry goods, tobacco, mo- |. oy a 
‘lasses, &c. at and from New York to five portson the (curs. 


«coast of Africa, between Castle D’Elmina and Cape 








«‘ Lopez, including those ports, with liberty of touching to its legal ef- © 


«sand trading at all, or any of said ports, backwards &* 9s t's, 


‘cand forwards, ayd at and from her last port on the ae ob th - 


«coast, to New York, with liberty of touching at the mderwriters; 
«Cape de Verds on her return passage, for stock and aca ta 
«take in water. It is understood that the captain re- portance to 
“turning to one or more ports that he had touched and ‘he deere; in_ 
‘straded at before, shall not be considered a deviation. tary deviation. 
‘The John was ready and expected to sail the 13th Necessity 
«inst. ‘There are no cantraband goads on board, and tion s deviation 
‘the ship is armed with eight carriage guns, with am- in any case; 
‘munition in proportion, and is an excellent vessel and 2” ‘hat dev 
‘*¢captain Lawrence, who commands her, is a native of strictly com- 
«« New York, well acquainted on the coast of Africa, ey gr 
«and has been at most of the places it is intended the ne te 
‘vessel is to stop at, and is a careful experienced sea- ing it. 


“man.” 


The declaration was for a total loss by the perils of 
the sea. ‘The cause was tried upon the issue of non 
infregit conventionem, and the verdict and judgment were 
for the Plaintiffs with 5476 dollars damages. 


Upon the trial of this issue the Defendants (the Plain- 
tiffs in error) took twelve Wills of exceptions, but as the 
opinion of this Court was given upon the 7th only, it is 
deemed unnecessary to state the others. 


4. The first bill of exceptions stated not only the facts 
which the Plaintiffs and Defendants offered to prove, but 
detailed at great length the testimony, and cirewmstan- 
ces tending to prove those facts, or from which they might 
be inferred. Among other facts it stated that the ship, 
in the prosecution of her voyage arrived at the island of 
Fogo, one of the Cape de Verd Islands, on the 7th of 
May, 1805, where the captain received on board four 
bullocks and four jack-asses, besides water and other pro- 
visions, and unstowed the dry goods and broke open two 
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bales and took out 40 ‘pieces of each for trade. That 
the ship remained there until the 24th of May. That 
the time generally employed *y a vessel in taking in 
stock and water at the Cape de Verd Islands is from two 
to three days unless the weather should be very unfa- 
vorable ; that the weather was good; and that the bul- 
Jocks and jack-asses incumbered the deck much mote 
than small stock would have done. 


7. The 7th bill of exceptions stated that the Defen- 
dants gave in evidence all the facts detailed in the pre- 
ceding bills of exceptions,-and thereupon prayed the 
Court to direct the jury, that if they believe the same, 
then the taking the said jack-asses on board the said ship 
John, while she lay at the Island of Fogo, was not with- 
inthe privilege allowed to the Plaintiffs in this cause -to 
touch at the Cape de Verd Islands in the performance 
of the voyage insured for the purchase of stock and to 
take in water, and therefore vitiates the policy, which di- 
rection the Court refused to give; but the Court was of 
opinion, and accordingly directed the jury that the taking 
in the four jack-asses at the Isle of Fogo as aforesaid, 
did not avoid the policy, wnless the risk was thereby in- 
creased; whereupon the counsel for the Defendants 
excepted. 


Martin, for Plaintiffs in error, 


As to the 7th exception, contended, that the liberty to 
touch at the Cape de Verds,to purchase stock and take 
in water, did not authorize the taking the jack-asses on 
board. The natural tendency. was to increase the risk— 
and it was immaterial whether the risk was in fact in- 
creased, 


WINDER, contra. 


The question upon the 7th bill of exceptions is only 
whether the Court did right in leaving it to the jury to 
decide whether the risk was increased by taking in the 
jack-asses. It is like the case of Livingston and al. v. 
The Maryland Insurance Company, 6, Cranch 27%, where 
this Court decided that the question whether a fact was 
material to the risk was a question to be decided by 2 
jury under the direction of a Court. 
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Harper, on the same side. 


As to the 7th bill of exceptions, contended, that it was 
a question of fact to be- decided by the jury, whether the 
taking in the jack-asses increased the risk. This Court 
has so decided in the case already alluded to of Livings- 
ton v. The Maryland Insurance Company. The princi- 
ple of the case of Rayne v. Bell, is, that there was no in- 
crease of risk and nodelay. The case of Sheriff'v. Potts, 
is overruled by that of Rayne v. Bell. But the license 
to take m stock included jack-asses. 


PINKNEY, Attorney General in reply, 


The 7th bill of exceptions states in effect that the 
Court refused to say that the taking in of the jack-asses 
discharged the underwriters, although it might produce 
delay. Itis not stated that it did not produce delay ; 
and the evidence shows that it did. ‘Vhe principle of 
deviation is not increase of risk, but dejay. Iftherefore 
here was any delay, the policy was void from that time. 


But it is said they had license to take in jack-asses, 
because they were stock. But the order for insurance 
upon the vessel refers to the preceding order for insur- 
ance on the freight, which was written on the same pa- 
per, and connected by the word “also.” In the order 
for insurance upon the freight, the stock is particularly 
stated to be ‘such as hogs, goats and pouliry.”” They 
could no more take jack-assess under this license, than 
they could take plows, horses, carts, or goods and mer- 
chandize, which are also stock. 


The ship had a special license to tench for a special 
purpose, and Expressio wnius est exclusio alterius. The 
contract of insurance is upon a voyage specific as to its 
nature, destination, &c. Ifthe act done be caleulated to 
tend to encrease the risk, it is immaterial whether the 
risk be actually increased. The case of Rayne and Bell, 
in 9 East, 195, in some respects is not law—but in this 
respect it is good law and supported by analogy. It 
goes on the ground of delay or risk. The case of Sheriff 
and Potts, cited in the late editon of Marshall, is not 


ee by Rayne and Bell, although Stitt and War- 
ell is. 
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Feb. 22, All the Judges being present, 


Jounson J. delivered the opinion of the Court as fol- 
OWS: 


In deciding on this cause the Court will confine itself 
to the case made out on the 7th exception. Its deci- 
sion on the point presented by that exception disposes 
of the case finally. 


The opinion prayed for was, that, by taking in, at 
Fogo, an additional cargo, not sanctiontd by the con- 
tract of insurance, the insurers were discharged from 
their liability under the policy. The charge, delivered 
by the Court, was, that the subsequent liability of the, 
underwriters must depend upon the question, whether 
any increase of risk resulted from the shipping of 
that additional cargo. 


In this charge, this Court are of opinion, that the 
Court below erred. , 


. The discharge of the underwriters from their liability 
in such cases, depends, not upon any supposed increase 
of risk, but wholly on the departure of the insured from 
the contract of insurance. The consequences of such 
violation of the Contract are immaterial to its legal effect, 
as it is, per se, a discharge of the underwriters, and the 
law attaches no importance to the degree in cases of vol- 


untary deviation ; necessity alone can sanction a devia- - 


tion in any ease; aud that deviation must be strictly 
commensurate with the vis major producing it. The 
case of Rayne and Bell has been cited as supporting a 
contrary doctrine. 


Without being understood to acquiesce in the correc 
ness of that decision, it may be remarked that the ques- 
tion was not, in that case, whether the lading, taken in 
at Gibralter, was within the terms of the policy, as in the 
present— but what acts were lawful to be done during 
the delay occasioned by a justifiable cause of deviation. 
On the contrary, the case of Sheriff and Potts was a case 
of voluntary departure from the stipulations of the poli- 
cy, and the decision supports the opinion we now give. 
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it may also be remarked, that, in the case of Rayne and Mary’p. 
Bell the notice which Lord Ellenborough takes of the weer 
case of Sheriff and Potts, virtually admits the doctrine *“*°* ©® 


: ; er Vs 
upon which this Court founds its decision. tk aorta 


OTHERS* 


The terms of this policy so far as connected with this 
decision, are, ‘ with liberty of touching at the Cape de 
** Verd Islands, on her outward passage, for stock, and 
«to take in water.” Touching, in its nautical sense, 
is known to be the most restrictive word that can be 
adopted in such a case. Construing the license accord- 
ing to the subject matter, and in its necessary connection 
with the offer on the freight, it could mean no more than 
permission to provision the vessel with live stock, such 
as is usual on a voyage, and may be procured at the 
Cape de Verds. 











It might, indeed, admit of a doubt whether any of the 
larger animals used for food, were included within the 
policy. The words of the first offer certainly were in- 
tended to confine the permission to the smallex animals. 
Stock is a term of the most general import: In its pre- 
sent extended application, it would include a great vari- 
ety of subjects that never could have entered into con- 
templation of the parties. 


In what sense was the term used? Is the question to 
be decided: not what uses it might have been applied to 
in other contracts, or between other parties. ‘The gen- 
eral want of precision in the language of maritime con- a 
tracts, is an endless source of litigation among mercan- if 
tile men. Courts of justice are therefore obliged to re- . ' 
sort to such reasons as the nature, object and terms of 
the contract present, to determine the precise extent of 
the obligation of the parties. 


We feel no inclination to add to the number of causes 
which vitiate a policy ; but the amount of the premium 
depends upon such a variety of considerations, (as often 
suggested by caprice as by judgment,) that the contract, 
whatever it is, must be substantially adhered to. 


Judgment reversed. 
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THE UNITED STATES 
7 


HUDSON. AND GOODWIN. 
Se 


Absent.... Washington, justice. 


Hi ciated THIS was a case certified from the Circuit Court 
the U. States for the District of Connecticut, in which, upon argument 
have no com- of a general demurrer to an indictment for a libel on the 
Teco us President and Congress of the United States, contained 
of libel against in the Connecticut Currant, of the 7th of May, 1806, 
the gover. charging them with having in secret voted two millions 
United States. of dollars as a present to Bonaparte for leave to make 
But they have a treaty with Spain, the judges of that Court were di- 
fine toc con. Vided in opinion upon the question, whether the Circuit 
tempts, to im- Court of the United States had a common law jurisdiction 


Prmacy, unt im cases of libel. 


to enforce the k ° 

Fw gd Pinkney, Attorney General, in behalf of the United 

See. States, and Dana for -the Defendants, declined arguing, 
the case. 


The Court, having taken time to consider, the follow- 
ing opinion was delivered (on the last day of the term, 
all the judges being present) by Jounson, J. 


The only question which this case presents is, whether 
the Circuit Courts of the United States can exercise a 
common law jurisdiction in criminal cases. We state it 
thus broadly because a decision on a case of libel will 
apply to every case in which jurisdiction is not vested in 
those Courts by statute. 


Although this question is brought up now for the first 
time to be decided by this Court, we consider it as. have. 
ing been Jong since settled in public opinion, . In -no, 
other case for many years has this jurisdiction been as- 
serted ; and the general acquiescence of legal men shews 
the prevalence of opinion in favor of the. negative of the 
proposition.. . 
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The course of reasoning which leads to this conclu- v. statEs 
sion is simple, obvious, and admits of but little illustra- =v 
tion. The powers of the general Government are made #UDsoN & 
up of concessions from the several states—whatever is ©°°?W?%- 
not expressly given to the former, the latter expressly 
reserve. The judicial power of the United Statesisa — 
constituent part of those concessions—that power is to 
be exercised by Courts organized for the purpose, and 
brought into existence by an effort of the legislative pow- 
er of the Union. Of all the Courts which the United 
States may, under their general powers, constitute, one 
only, the Supreme Court, possesses jurisdiction derived 
immediately from the constitution, and of which the leg- 
islative power cannot deprive it. All other Courts cre- 
ated by the general Government possess no jurisdiction 
but what is given them by the power that creates them, 
and can be vested with none but what the power ceded 
to the general Government will authorize them to confer. 


It is not necessary to inquire whether the general 
Government, in any and what extent, possesses the pow- 


er of conferring on its Courts a jurisdiction in cases 
similar to the present; it is enough that such jurisdic- 
tion has not been conferred by any legislative act, if it 
does not result to those Courts as a consequence of their 
creation. 


And such is the opinion of the majority of this Court: 
For, the power which congress possess to create Courts 
of inferior jurisdiction, necessarily implies the power 
to limit the jurisdiction of those Courts to particular 
objects ; and when a Court is created, and its opera- 
tions confined to certain specific objects, with what pro- 
priety can it assume to itself a jurisdiction—much more 
extended—in its nature very indefinite—applicable to a 
great variety of subjects—varying in every state in the 
Union—and with regard to which there exists no defin- 
ite criterion of distribution between the district and 
Circuit Courts of the same district ? 


The only ground on which it has ever been contended 
that this jurisdiction could be maintained is, that, up- 
on the formation of any political body, an implied pow- 
er to preserve its own existence and promote the end 
and object of its creation, necessarily results toit. But, 

VOL. VII. 6 . 
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without examining how far this consideration is. appli- 
cable to the peculiar character of our constitution, it 
may be remarked that it is aprinciple by no means 
peculiar to the common law. It is coeval, probably, 
with the first formation of a limited Government, be- 
longs to a system of universal law, and may as well sup- 
port the assumption of many other powers as those more 
peculiarly acknowledged by the common law of England. 


But if admitted as applicable to the state of things in 
this country, the consequence would not result from it 
which is here contended for. If it may communicate 
certain implied powers to the general Government, it 
would not follow that the Courts of that Government 
are vested with jurisdiction over any particular act 
done by an individual in supposed violation of the peace 
and dignity of the sovereign power. The legislative 
authority of the Union must first make an act a crime, 
affix a punishment to it, and declare the Court that shall 
have jurisdiction of the offence. 


Certain implied powers must necessarily result to 
our Courts of justice from the nature of their institution. 
But jurisdiction of crimes against the state is not among 
those powers. To fine for contempt—iniprison for con- 
tumacy—inforce the observance of order, &c. are pow- 
ers which cannot be dispensed with in a Court, because 
they are necessary to the exercise of all others: and so 
far our Courts no doubt possess powers not immediately 
derived from statute ; but all exercise of criminal juris- 
diction in common law cases we are of opinion is no 
within their implied powers, ' 


<iieitmaiitiilaalith tte | 
ALEXANDER SHIRRAS, JOHN BLACK, WiL- 
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against Caig and Mitchel, original Defendants, in a suit surmras 
in equity to foreclose a mortgage of a lot, houses and & OTHERS 
wharf in Savannah, called Gairdner’s wharf, which were  ~™ a 
in the possession of the Defendants. — 


The mortgage was made on the ist of December, 1804, 1 land equi- 


by Edwin Gairdner, in his own name, and also as at- table tile te 
torney for the Defendant, Caig, (but without any autho- mee. tr wr 
rity from Caig so to do,) to secure the payment of 130,000 which the 
sterling, for which E. Gairdner had, on the same days roriieco. 
executed a bond for himself and Caig. ; vor; pastes on- 
y 

In the year 1796, this property had been purchased by ght although 
James Gairdner, Edwin Gairdner, and Robert Mitchel ¢* from = 
as joint tenants, who took a conveyance from Levi Shef- Peis the resi- 
tall to themselves, by the description of James Gairdner, due of the le- 
Edwin Gairdner and Robert Mitchel, merchants and 4 power 
co-partners of the city of Savannah. ‘The name of the estate in the 
firm was Gairdners and Mitchel. In 1799 this firm was a oe mom. 
dissolved, and the business was carried on in Charleston right also; the 


by Edwin Gairdner alone under the firm of Edwin Gaird- ™ortgagor not 


ner and Co.; and by mutual consent, in December, 1799, pee 


an entry was made in the books of Gairdners and Mit- pevvet itunder 


chel, by James Gairdner, charging this property, to the COP Sennen 
account of Edwin Gairdner and Co. at the price of 20,000 son, although 
dollars. In 1800, Edwin Gairdner entered into part- bis deed pur- 

nership, with John Caig, the Defendant, at Savannah, pend the 


under the firm of Edwin Gairdner and Co.—under pepe Me 
which name he. continued to carry on business alone at title cot being 


Charleston ; and upon his books at that place, made an in the person 
entry charging this property to the Savannah house coop ae 
(consisting of himself and Caig) at an agreed price ; A plat refer- 
and the Savannah house by an entry on their books }°< to in the 
credited the same on the account of the Charleston house annexed to it, 


consisting of Edwin Gairdner alone. but which was 
never in fact: 
annexed, and 
On the 7th of January, 1802, Edwin Gairdner and was not re- 
John Caig dissolved their partnership at Savannah, yori 
and a new firm was established consisting of Edwin fords no evi- 


Gairdner, John Caig and the Defendant, Robert Mit- yor aad ae to 
chel, under the name of Gairdner, Caig and Mitchel, who oe che hmong 
by their articles of co-partnership under seal, agreed ty mentioned 





to take the property in question, at a valuation and hold in the deed. 
it as their joint property. A. permon 


MITCHEL, - 
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surrnas Previous to this, viz. in March, 1800, Mitchel had 
& OTHERS by deed conveyed his third part of this property to Ed- 


v. _ win Gairdner and John Caig, as joint tenants; and at 
caic & 


the time of executing the moi (viz. December 4, 
uiTcBEL 4804) Edwin Gairdner had fl am and authority 
withfraudu. from James Gairdner to sell and convey his share of 
oe Natrol the property. 

Places it upon 


record assoon Subsequent to the mortgage, viz. on the 27th of July, 


as the law re- 4802, Edwin Gairdner, as attorney for James Gairdner, . 


SB ractenes by deed conveyed to Mitchel one third of the property, 
win, —_ va- and by his own deed of the same date, he conveyed one 
a sixth of the property to Caig, who had before receiv- 


it should truly ed a conveyance of one other sixth from Mitchell. 
state the debt 


it is inten : 

to ae 44 These two last deeds were proved and recorded on the 

i shall stand 44th of September, 1802 , 

urity 

for the reaj 

oqultsite The mortgage was proved on the 10th, and recorded 

cnt the on the 47th of September, 1802. 

whether they By the law of Georgia, deeds of bargain and sale are 

y ere — to be recorded in 12 months—and by a law of 1768, 

mortgage, or every mortgage and deed recorded within ten days after 

a er- it’s execution, shall have preference of other deeds and 

the faith of mortgages, not recorded within that period. 

the mertgage, 

— Dek. . At the time of executing the mortgage, therefore, the 

dants equity. legal title of three sixths of the property was in Edwin 
Gairdner, and according to the book entries of the sever- 
al co-partnerships he was also equitably entitled to the. 
same. The legal title of two sixths was in James Gaird- 
ner, and of the other sixth in Caig, who, according to 
the book entries was equitably entitled to three sixths; 
so that although Edwin Gairdner had a legal power to 
sell and transfer James Gairdner’s two sixths, yet he 
was bound in equity to transfer them to Caig. 


The complainants in their bill claim the whole. They ‘ 
state that Edwin Gairdner was the real bona fide owner 
of the property—that the book entries were made only to 
give a credit to the Savannah house, and were without 
consideration—that the Savannah house was only to hold 
it in trust for Edwin Gairdner during the co-partnership. 
That Edwin Gairdner bécame bankrupt on the 3d of 
November, 1802, has received his certificate of discharge 
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Mitchel, and the firm in which they are partners, are 
still largely indebted to Edwin Gairdner, who is also 


very largely indebted to the Complainants. And they 


pray that all conveyances, under which Caig and Mit- 
chel claim to hold possession of the property, may be 
declared void and may be cancelled—that the property 
may be sold and the proceeds applied towards payment 
oo debts due to the Complainants—and for general 
relief. : 


The answers of Caig and Mitchell, the Defendants, 
do not admit that any thing was due by E. Gairdner to 
the Complainants on the ist of December, 1801, the date 
of the mortgage, and suggest that if any thing was due 
it has since been paid off or otherwise settled. That 
Caig was made a party to the bond and mortgage with- 
out his authority and consent. That the bond and 
mortgage were carefully kept secret until the 13th of 
September, 1802. That it was not a regular transaction 
and ought not to avail against the Defendants, who are 
bona fide purchasers. 


They set forth the several co-partnerships and entries 
in the books and aver that they and all the parties con- 
sidered them as good transfers of the property which 
was always holden and considered as stock in trade. 
They deny all private, secret, or confidential trust for 
the benefit of E. Gairdner. They aver, that they be- 
lieve, that at the date of the mortgage the Charleston 
house was indebted to the Savannah house, after allow- 
ing credit for the property in question. 


In this state of the cause, the Defendants, Caig and 
Mitchel, filed a cross bill against the Complainants, 
Shirras and others, alleging secret transactions between 
them and E. Gairdner, and praying a discovery. They 
charge that the execution of the bond and mortage was 
an act of hurry and despair, in the confusion and em- 
barrassment of entangled circumstances, and at.the eve 
of one of the greatest and most distressing bankruptcies. 
That the deeds were not signed until some weeks or 
months after their date. That no title papers were 
shown to the mortgagees, [they being all in the hands 


and that two of the complainants, Blacklock and Verrees, suimras 
were duly appointed his assignees. That Caig and & oTHERs 





Us 
calc & 
MITCHEL. 








SHIRRAS 
& OTHERS 
v. 
caIc & 
MITCHEL. 








38 SUPREME COURT U. S. 


of Caig at Savannah] nor any authority from Caig to 
convey his interest. That the mortgage was taken 
without reflection or previous contemplation as to the- 


security intended to be given, but as the last hope of: 


saving or securing something from a person on the eve: 
of insolvency. That the bond and mortgage were not 
executed for advances made, or money lent on the se- 
eurity, or hope of security arising from the mortgage, 


but with the intent to indemnify the mortgagees for en-: 


dorsements at the banks in South Carolina for E. Gaird- 
ner, and for other collateral securities entered into for 
him; all which were settled and discharged by the ex- 
ertions of E. Gairdner, and the resources he was then 
enabled to bring into activity. ‘That there is no mone 

due on the bond, or on the consideration for which the 
bond was given. That all the obligees have been fully 
paid, satisfied and indemnified, without having recourse 
to the mortgaged premises, and that the mortgage is 


kept up for speculating purposes, and to oppress Caig’ 


and Mitchel, or to cover some transaction between E. 
Gairdner and one of the obligees, subsequent to the ex- 
ecution of the mortgage and which has no relation to the 


same. That the mortgage was concealed from Caig and. 


Mitchel for fear of injuring E. Gairdner’s credit, and was 
not delivered to the mortgagees till some time before it was 
recorded ; and was not recorded until Caig and Mitchel 
had paid a valuable consideration for two-thirds of the 
property and were in the quiet possession thereof, with 
the knowledge of the mortgagees. They claim title to 
two-thirds of the property under the various book en- 
tries of the several firms. 


The bill then seeks a discovery of the day, and consi- 
deration on which the bond and mortgage were really 
executed ; and whether the mortgagees had not notice of 


the claim of Caig and Mitchel. Whether the mortgagees . 


gave notice of the mortgage to them, and requires Shir- 
ras and others to disclose the real debts, together with 
the particulars thereof, actually due from E Gairdner, 
to each of them, at the date of the mortgage. It prays 
that the mortgage may be decreed to be fraudulent and 
void as to Caig and Mitchel, and for general relief. 


"The separate answers of the several Defendants, 
Shirras and others, to the cross bill, set forth minuetely 
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their several claims against E. Gairdner, and aver that sHiRRas 
the monies loaned and responsibilities incurred were * 0THERs 


upon the faith of the mortgage—except Win. Blacklock, |" 
who did not know that he was included in the mortgage OT cya: 
till some time after its date. Black in bis answer pro- 
duces on oath the plat referred to in the mortgage, 
which he says had remained with him ever since the ex- 
ecution of the mortgage. 





————- 


They all admit that Caig and Mitchel were not noti- 
fied of the mortgage, and that they knew of no authority 
from Caig to E. Gairdner to incumber his share of the ’ 
property. They admit they did not see any title :pa- 
pers, and that they did not require them, having a per- 
fect confidence in the representations and character of — 
Edwin Gairdner. They deny that they had any know- 
ledge of any transfer to Caig and Mitchel, except that 
E. Gairdner stated that Caig held one sixth. They ad- 
mit that the mortgage was kept secret until the 10th 
September, 1802, lest it should injure the creditof the 
mortgagors. ‘They aver that it was executed on the day 
of its date or within a very few days afterwards, and 
was not retained by E. Gairdner, but immediately deli- 
vered to the Defendant, Black. The testimony in the 
cause related merely to the authentication of the instru- 
ments; and the entries upon the books, and to the bal- 
ance of the accounts between the Charleston and the 
Savannah house, and tending to prove that the Savannah 
house was considerably indebted to the Charleston house 
at the date of the mortgage. 


In May, 1807, the Circuit Court, consisting of Judg- 
es Johnson and Stevens, gave the following opinion. 


‘In the great confusion of legal and equitable inter- 
est which exist in this case, the mind can resort to no 
other means of making a just discrimination, but that of 
recurring to the original state of the interests of the se- 
veral parties and following their respective portions — 
through the several changes of property which resulted 
from subsequent transactions. 


By the conveyance from Levi Sheftall to James 
Gairdner, Edwin Gairdner, and Robert Mitchel, each 
acquired a fee simple in one third of the property in 
question. 
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suinrAS In legal language they were.each seized per my and 


& OTHERS j in joi i 
per tout ofa third part in joint tenancy. The 
ate s, 0f James Gairdner never was legally conveyed, until the 
mireus,, deedof July, 1802, by Edwin, attorney for James Gaird- 
____. ner, conveying it to Robert Mitchel. With regard 
therefore to that third, and the one sixth conveyed by 
Mitchel and Caig, making up a moiety of the whole, 
there can be no doubt that the Complainants are not en- 
titled to recover. Both law and equity are on the side of 
the Defendants. The only difficulties that exist, arise 
in relation to the one sixth conveyed by Mitchel to Ed. . 
win Gairdner and by him conveyed to Caig, and the re- 
maining third originally vested in Edwin Gairdner. 


‘Vith regard to these propositions the Complainants 
are in possession of the legal right, and the question is, 
how far are the Defendants relieved in equity. — 


It is contended that this Court ought not to aid the 
Complainants, on several grounds. 


4. Because this property ought to be considered as a 
part of the co-partnership funds of the first firm of 
Gairdner, Caig and Mitchel, and of E. Gairdner and 
Co.—and neither co-partner is at liberty to alienate his 
share until the debts of those concerns are discharged, 
and their balances adjusted. 


2. Because the amounts claimed by the several mort- 
gagees were for loans and assumptions not existing at 
the time of the mortgage, but incurred afterwards, with 
a small exception. 


3. Because by the articles of co-partnership, the pro- 
perty is legally pledged to the last concern of Gairdner, 
Caig and Mitchel, and this instrument as well as the 
conveyance’of one sixth to Caig from E. Gairdner, are 
entitled to a preference to the mortgage, in consequence 
of the mortgagee’s having neglected to record their mort- 
gage, and thereby to put others on their guard. 


On the first of these grounds we remark, there are 
many cases in which real property may be pursued as 
part of a co-partnership stock, but it is only in the hands 
of legal representatives in cases of descent, bankruptcy,- 
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&c. but not wherea legal alienation has been made, or SHIRRAS 
the property is unaffected by articles of co-partnership. & oTHERS 


UV. 
With regard to the 2d and 3d grounds, we think them caie & 
of much importance. This Court will certainly support MrTCcHEL. 
a mortgage when there exists no actual debt, if the mort- ——-—— 
gagee is under any liability or engagement which may 
ultimately subject him to loss, or the payment of money 
for the mortgagor ; such, for instance, as the indorsement 
of notes ; the renewal of notes originally indorsed, or an 
arbitration or administration bond, or other undertak- 
ing from which a debt only may be incurred. But it is 
evident that some bounds ought te be set to this mode 
of mortgaging on contingencies, especially when the 
mortgagee retains an absolute unrestrained option, whe- 
ther the mortgagor shall or shall not be his debtor; when 
he is under no legal or moral obligation to make loans 
or assume a liability in his behalf. But as we do not 
mean to found our decree in this case on this ground, 
we shall not now attempt to draw the line. ‘The subject 

is a very delicate one. 


On the 3d ground the Court feel themselves compelled 
to decree in favor of the Defendants. 


The Complainants, by not making known to the world 
the existence of this mortgage, have lost their right to the 
aid of this Court in obtaining a foreclosure in their behalf. 
The Defendant, Caig, ought not to lose the benefit of the 
conveyance of the one sixth executed to him by Gaird- 
ner. He was legally proprietor of the one sixth, and, 
by book entries, equitably, of another sixth. 


We consider the acknowledgment of interest in him by 
Gairdner. upon the face of the mortgage as sufficient no- 
tice, to Complainants, of his interest both legal and equi- 
table. This alone would be sufficient to entitle him to 
the favor of this Court, independently of his having be- 
come purchaser afterwards uf the legal title without no- 
tice of the mortgage. With regard to the remaining 
3d, we consider the articles of co-partnership, accompa- 
nied with the payment of the consideration, as a cove- 
nant to stand seized to the use of the firm, and entitled 
to a precedence to the mortgage because of the latters nut 
having been recorded. 

VOL. VII. 
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The co-partners, therefore, will be entitled to a prefer- 


& oTHERs ence as to Gairdners 3d, both as to payment of creditors 


of the last house of G. C. & M. and for the satisfaction 


caig & of any demand which the co-partnership may have upon 
MITCHEL. him. Subject to their claims the Complainants will be 
——-=—— entitled to relief.” 


In May 1808, the Circuit Court, made the following 
final decree. 


«The Court, refering to the interlocutory decree of 
May term 1807, order, adjudge and decree, that the bill 
he dismissed with costs as against the Defendants, John 
Caig and Robert Mitchel, as to the two third parts of the 
mortgaged premises ; and that the bill be sustained as to 
one third of the mortgaged premises, reserving a prefer- 
ence on the said third part of the premises, both as to the 
payment of the creditors of the late house of Gairdner, 
Caig and Mitchel, and for the satisfaction of any demand 
which the co-partnership may have upon him, said Gaird- 
ner.” 


Toreverse this decree, the present writ of error was 
sued out by Shirras and others. 


C. Lee, for Plaintiffs in error.* 


The mortgage ought toavail the mortgagees to the ¢x- _ 


tent of the power and interest of the mortgagor. 


. Edwin Gairdner had the legal estate of three sixths 
in himself, and had full power and authority from James 
Gairdner to dispose of, sell and convey the two sixths, 
whereof the legal estate remained in him. So that Ed- 
win Gairdner’s power and interest extended to five 
sixths. It is true he omitted to refer to his Power of 


Attorney in making the mortgage ; but this defect may 


* When this ease was called, and before it was opened, C. Lee su 
ed, that it would be desirable to wait for a fuller Court, as the Judge who 
rendered the decree might think proper to retire from the bench. 


Livingston, J. That practice has been abandoned. 


Johnson, J. We have agreed among ourselves, not to excuse the Judge 
who passed the decree. 
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be supplied in a Court of Equity. 10. Mod. 56—Sir Ed- surmras 


ward Cleer’s case, cited by Ch. J. Parker.. 6. Co. 17. (b>) & orTmERS * 


S. C.—3. Levins, 372.—2. P. Will. 490. Tollet. 0. Tol- 
let.—2. P. Will. 625. 1. Ca. in Chancery 263. Smith v. 
Ashton.—1. Br. C. C. 368. Wade wv. Poget —2. P. Wiil. 
222 Coventry v. Coventry.—. Str. 596. 604.8. C. & Br. 
C.C. 462. Jackson v. Jackson.—Ambler 640. 684.—Hob, 
165. 4. Vex. jun. 634.—7. Vex, 567.—10. Vex. 246.— 


; 6. East. 105.—Carth. 427. " 


There was no obligation upon the mortgagees to prove 
or record the deed sooner than they did. The law al- 
lows twelve months.—Neither of the deeds was recorded 
within ten days after its date, and therefore neither can 
claim a preference under that law. 


It is no objection that the mortgage was made to in- 
demnify against future indorsements. 3. Cranch, 73. 
U. S. v. Hooe. 


If the power from James had been given to a third 
person, he would have conveyed to Edwin—but the 
power being to Edwin, he could not convey to himself, 
and the law will consider the equitable title, united with 
the power, as a legal conveyance to him. 


The creditors of Edwin, who are the mortgagees, are 
superior in equity to Caig or Mitchel, who never paid 
any thing for the property, and who are indebted to Ed- 
win at this time; and who, if so indebted, would, if ne- 
cessary, be decreed, in equity, trustees for the mort- 
gagees, rather than they should lose their debts. 


‘Fhe entries on the books conveyed no legal title to the 
property :—but if it is to be considered as stock in trade 
and therefore liable to be transferred by book entry, 
E. Gairdner, being a partner, had a right to sell and 
dispose of the whole partnership effects. 


Harrper—Contra. 


It is admitted that the mortgage transferred all the le- 
gal and equitable estate of Edwin Gairdner, but not of 
James Gairdner. If an Attorney means to convey the 
rights of his constituent, he must speak in the name of 
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sHIBRAS his principal—Edwin had only one half—the other. half 
& orners belonged to Caig and Mitchel. 


The plat not having been recorded with the deed, the 


caic & description of the property is imperfect—it can convey at 
MITCHEL. most, only Gairdner’s Wharf—and not the lot which lies 
—— at a distance on the other side of the street. 


The articles of co-partnership between E. Gairdner, 
Caig and Mitchel, being under seal, operate as a convey- 
ance by way of covenant to stand seized. Each party 
covenants to stand seized to the use of the firm. 


The Complainants admit that they concealed the mort- 
gage, and held it up, to prevent injury to the credit of 
Edwin Gairdner—and they contend they had a right so 
to do, 


Although they may have such a right at law, yet they 
have not in equity. Where the mortgagee does any 
thing to induce a belief, that the mortgagor has still a 
right to encumber the property (such as suffering him to 
retain the title papers whereby he gains a false credit) 
the first mortgagee shall be postponed to the second, who 
is deceived thereby. So in this case the deeds to Caig 
and Mitchel are to be preferred to the mortgage which 
was thus concealed. 4, Fonb. 155. 


Besides, the mortgage untruly recites the whole trans- 
action, The bond was altogether fictitious. 


It was calcnlated fo impose upon the world. The 
mortgage was in truth made only to cover future contin- 
gent responsibilities. 


This property is to be considered as part of the joint 
funds of Gairdner, Caig and Mitchel, and liable in the 
first place to the debts of that firm. The separate credi- 
tors of Edwin Gairdner can only claim his share after 
payment of all the joint debts, 


P. B. Key, in reply. 


It cannot be denied that, at the date of the mortgage, 
Edwin Gairdner had a legal estate in one half of the 
mortgaged premises, 
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The mortgage, therefore, to that extent, is good, un- sHIRRAs 
less it want some formality, or unless the Defendants & orHers 


have a prior title at law, or some prior equity of which 


the Complainants had notice previously to the mort- care & 
gage. MITCHEL. 


No want of formality, nor prior legal estate are sug- 
gested ; nor can it be contended that Mitchel or Caig 
had any prior equity as to one half the property. Mit- 
chel in his answer expressly disclaims any interest prior 
to the mortgage. 


It is indeed suggested that this real estate is ‘to be con- 
sidered as part of the joint stock in trade of the firm of 
Edwin"Gairdner & Co. of Savannah, consisting of E. 
Gairdner and John Caig; and one partner cannot dis- 
pose of any part of the joint funds to his own use, without 
the consent of the other partner. 


But neither at law, nor in equity, will real estate be 
considered as stock in trade, so as to alter the nature of 
the estate, unless there be some express agreement for 
that purpose. 3. Br. C. C. 199, 200. Thornton. Dixon. 
In the present case there were no articles of co-partner- 
ship prior to the mortgage, nor any agreement that the 
real estate should be converted into stock in trade. 5. 
Vex. 189. Smith v. Smith.—In order to make partnership 
stock of real estate, it must be purchased with partner- 
ship funds, or there must be an agreement at the time of 
purchasing that it shall be used and invested as partner- 
ship stock. 


But in the present case nothing was paid by the firm 
of E. Gairdner & Co. of Savannah, for this property, 
nor was there any agreement converting it into stock. 


The firm of Gairdner, Caig & Mitchel was formed af- 
ter the mortgage, and therefore whatever interest they 
took in this property was subject to the mortgage. 


There can be no doubt that the mortgagees had a right 
under such a mortgage, to recover in equity, all ad- 
vances made upon the credit of the mortgage subsequent 
to its date, and before notice of junior ingambrances ; 
and recording the subsequent incumbrance is not of itself 
notice. Powell on Mort. 229, 230, 285. 


. 
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sutrRas _As to the objection that one of the mortgagees wasnot 

& ornens 2 creditor at the date of the mo and did not be- 

v come a creditor upon the faith mortgage, it is 

care & laid down in Powell on Mort. 275, that if one purchase in 

MITCHEL. the name of another without any authority to do so, yet 

-——-._.. if he afterwards agree to it, he makes the former his 
agent ab. initio. 


The Complainants therefore, are entitled to a decree 
for a foreclosure of one half of the property described in 
the mortgage, and for the recovery of all sums advanced 
on the faith of the mortgage before the mortgagees had 
notice of the second incumbrance. 


Feb. 17, All the Judges (except Washington, J.) being 
present, . 


Marsuat1, Ch. J. delivered the opinion of the Court 


as follows : 


This is an appeal from a decree rendered by the Cir- 
cuit Court for the district of Georgia. 


Shirras and others, the Appellants, brought their bill 
to foreclose the equity of redemption on two lots lying 
in the town of Savannah, alledged to have been mortga- 
ged to them by Edwin Gairdner. The deed of mort- 
gage is dated the first of December, 1801, and purports 
to be a conveyance from Edwin Gairdner and John 
Caig, by Edwin Gairdner his attorney in fact. Edwin 
Gairdner not appearing to have possessed any power to 
act for John Gaig, the conveyance, asto him, is void, 
and could only pass that interest which was possessed by 
Gairdner himself. The Court will proceed to inquire 
what that interest was. 


it appears that, on the 17th May, 1796, the premises 
were conveyed to James Gairdner, Edwin Gairdner and 
Robert Mitchel, merchants & co-partners of the city of 
Savannah. . 


In 1799, this partnership was dissolved ; and, in De- 
cember in the same year, James Gairdner made an en- 


y 
* Jonce WasurNcton was prevented by indisposition, from attending on 
the 13th, 14th, 15th, 17th and 18th of February. 





, 
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try on the books of the company charging this property smmmras | 
to Edwin Gairdner & Co. of Charleston, at the price of & ormexs 
20,000 dollars. ‘This firm consisted of Edwin Gaird- V. 

ner alone. James Gairdner also executed a powerof care &. 
attorney authorizing Edwin Gairdner to sell and con- mrrcHEL. 
vey his interest in this and other real property. — 


In March, 1804, a partnership was formed between 
Edwin Gairdner and John Caig to carry on trade in Sa- 
vannah, under the firm of Edwin Gairdner & co.; and 
im the same month, Robert Mitchel conveyed -his one 
third of the lots in question to Edwin Gairdner and 
John Caig. 


About the same time it was agreed between the house 
at Charleston and that in Savannah to transfer the Sa- 
vannah property to the firm trading at that place; and 
entries to that effect were made in the books of both com- 
panies; and possession was delivered to Edwin Gairdner 
and Co. of Savannah. 


Such was the state of title in December, 1804, when 


the deed of mortgage bears date. 


The Plaintiffs claim the whole property, or, if 
not the whole, five sixths ; because they suppose Edwin 
Gairdner to have been equitably entitled te his own 
third, to that of James Gairdner, and to half of the third 
of Robert Mitchel. But for this claint the Court is of 
opinion that there can be no just pretension,. because 
he did not affect to convey by virtue of the power from 
James Gairdner—he did not affect to pass the interest of 
James Gairdner, but to pass the estate of John Caig 
and himself. Consequently the power of attorney may 
be put out of the case, and the conveyance could only 
operate on his own legal or equitable interest. 


In law, he was seized under the original deed, and 
the deed from Robert Mitchel of one undivided moiety 


of the property. 


Under the varioys agreements and entries on the books 
of the firms at Charleston and Savannah which have 
been stated, his equitable interest was precisely equal 
to his legal interest. In law and equity he held one 








sHIRRas moiety of the premises in question. The other moiety 
& orners was in John Caig. To ohe-sixth Caig was legally enti: 
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tled by the conveyance from Robert Mitchel, and to 


caic & two sixths he was equitably entitled by the agreement 
MITCHEL. with Edwin Gairdner and the consequent entries on the 


books. 





Of the equitable interest of John Caig the mortgagees 
were bound to take notice, because the purchaser of an 
equitable interest, purchases at his peril, and acquires 
the property burdened with every prior equity charged 
upon it, because the deed itself gives notice of Caig’s ti- 
tle, and because Caig was in possession of the property. 


The mortgage deed of December, 1804, could not, 
then, in law or equity, pass more than one moiety of the 
property it mentions. 


A question arises on the face of the deed respecting 
the extent of the property comprehended in it. The 
Plaintiff’s contend that bath lots are within the descrip- 
tion ; the Defendants that only the wharf lot is conveyed. 


The properly conveyed is thus described—<« All that 
‘slot of land, houses and wharfs in the city of Savannah 
«as is particularly described by the annexed plat, and 
‘¢is generally known by the name of Gairdner’s wharf.” 


The plat was not annexed, nor was it recorded with 
thedeed. It is, however, filed as an exhibit in the cause, 
and appears to be a plat of part of the town of Savannah, 
including the lot on which Gairdner’s wharf was, and 
also one other lot belonging to the same persons, which 
was designated as No, 6, and which does not adjoin the 
property on which the wharves are erected. 


The words descriptive of the property infended to be 
conveyed do not appear to the Court to be applica- 
ble to more than the wharf lot. The word «lot” is 
in the singular number; the term « houses” is satis- 
fied by the fact that there are houses on the wharf 
lot; and there is no evidence in the cause, nor any 
reason to believe that lot No. 6 was “ generally known 
«by the name of Gairdner’s wharf.” The Court, 
therefore, cannot consider that lot as comprehended 
within the conveyance. 
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The mortgaged property is in possession of the Defen- sarmRas 
dants, Caig and Mitchel, who derive their os Soe eve 
in the following manner. 

butte & 
On the 7th of January, 1802, a new partnership was MITCHEL. 
formed between Gairdner, Caig and Mitchel, and, by ——-——— 
the articles of co-partnery, which are under seal, the Sa- 
vannah property is declared to be stock in trade, and an 
entry was made on the books of the old firm transferring 
this property to ‘the new concern. On the 12th of the 


same month, the co-partnership of Gairdner and) ‘Caig 
was dissolved. 


On the 27th of July, 1802, by deeds properly executed, 
one thirdof the property became vested in John Caig, 
and one other third in Robert Mitchel. 


On the 3d of November, 1802, Edwin Gairdner be- 
came a bankrupt; and this bill is brought by his mortga- 
gees and assignees. 


The claim to foreclose is resisted by Caig and Mit- 
chel, because, they say, 


ist. The: mortgage was not executed at the time it 
bears date, but long afterwards, and on the eve of bank- 


ruptcy. 

2d. That the transaction is not bona fide, there being 
no real debt, nor any money actually advanced by the 
mortgagees. 


$d. That the mortgage was kept secret, instead of be- 
ing committed to record. 


ath. That the whole transaction is totally variant from 
that stated in the deed. 


They therefore claim the property for the creditors of 
Gairdner, Caig and Mitchel. 


ist. From the testimony in the cause it appears that 
the deed, if not executed on the day, was executed about 
the day of its date; and that Gairdner, at the time, was 
believed to be solvent. 
VOL. VII. & 









. 
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sHmmRas 2d. It appears, also, that the mortgage was executed, 
& oruers in part, to secure the payment of money actually due at 
v. the time, and, in part, to secure sums to be advanced, 
care & and to indemnify some of the mortgagees for liabilities to 
MITCHEL. be incurred. 















3d. The mortgage is dated the ist of December, 1801, 
: and was recorded in September, 1802. 








By the laws of Georgia, a deed is valid if recorded 
within twelve months ; but any deed recorded within ten 
+ days after its execution takes preference of deeds. not re- 
. corded within that time, or previously on the record. 


It appears to the Court, that neither negligence, nor 
that fraud which is‘inferred from the mere fact of omit- 
ting to place a deed on record, can, with propriety, be 
imputed to the person who has used all the dispatch 
which the law requires. If subsequent purchasers with- 
out notice, sustain an injury within the time allowed for 
recording a deed, the injury is to be ascribed to the law, 
not to the individual who has complied with its requisi- 
tion. 










oo 


Cente eee oS on oe 


a at as 


In this case the subsequent purchasers might have | 
i proceeded to record their deeds within ten days, and 
1 have thereby obtained the preference they claim, but 
i they have failed todo so. They are themdlives charge- 
i able with the very negligence which they ascribe to their 

‘ adversaries; and, were they to be preferred, the Court 
would invert the well established rule of law, and post- 
pone, under similar circumstances, a prior to a subse- 
quent deed. 







1 


4th. It is true that the real transaction does not ap- 
" pear on the face of the mortgage. The deed purports 
if to secure a debt of 30,000/. sterling due to all the mort- 
gagees. It was really intended to secure different sums, 
i due at the time from particular mortgagees, advances 
i afterwards to be made, and liabilities to be incurred to 
i} an uncertain amount. 
















It is not to be denied, thata deed, which misrepresents 
the transaction it recites, and the consideration on which 
itis execated, is liable to suspicion. It must sustain a 





FEBRUARY TERM 1812. 54 


rigorous examination. It is, certainly, always advisable sutRRas 
fairly and plainly to state the truth. & OTHERS 


: V. 
But if, upon investigation, the real transaction shall care & 
appear to be fair, though somewhat variant from that miTcHEL. 
which is described, it would seem to be unjust and un- ——-—— 
precedented to deprive the person claiming under the 
deed, of his real equitable rights, unless it be in favor of 
a person who has been, in fact, injured and deceived by 

the misrepresentation. 


That cannot have happened in the present case. 


There is the less reason for imputing blame to the 
mortgagees, in this case, because the deed was prepared 
by the mortgagor himself, and executed without being 
inspected by them, so far as appears in the case. 


It is, then, the opinion of the Court that the Plaintiffs, 
Shirras and others, have a just title, under their mort- 
gage deed, to subject one moiety of the lot, or parcel of 
ground, commonly known by the name of Gairdner’s 
Wharf, to the payment of the debts still remaining due 
to them, which were either due at the date of the mort- 
gage, or were afterwards contracted upon its faith, ei- 
ther by advances actually made or incurred prior to the’ 
receipt of actual notice of the subsequent title of the De- 
fendants, Caig and Mitchel ; and that the decree of the 
Circuit Court of Georgia, so far as it is inconsistent 
with this opinion, ought to be reversed. 


The following is the decree of this Court. 


This cause came on to be heard on the transcript of 
the record, and was argued by counsel. On considera- 
tion whereof, it is the opinion of this Court, that the 
deed of mortgage in the proceedings mentioned, and 
dated on the ist of December, 1804, is, in law, a valid 
conveyance of one moiety of that lot of land, houses 
and Wharves in the City of Savannah, which was gen- 
erally known by the name of Gairdner’s Wharf, being 
the parcel of ground lying between the river and the 
street, and that the. mortgagees in the said deed men- 

tioned, are entitled to foreclose the equity of redemption 
in the said mortgaged property, and to obtain a sale 
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sHTBRAS thereof, and to apply the proceeds of the said sale tothe 
& OTHERS payment of what remains unsatisfied of their res 

v. debts, which were either due at the date of the mort- 

calc & gage, or have been since contracted, either om account 


MITCHBL. of monies advanced, or liabilities incurred prior to their 

——-—— receiving actual notice hes “the Defendants, 
John Caig, ana Robe j ./ And the decree of the 
Circuit Court for the Georgia, so far as it is 
inconsistent with this opinion, is reversed and annulled, 
and in all other things is affirmed ; and the cause is re- 
manded to the said Circuit Court for the District of 
Georgia, that further proceedings may be had therein 
according to equity. 








- SCHOONER PAULINA’S CARGO 
0 


THE UNITED STATES. 


Absent....Washington, justice. 


Sie Ohention ERROR to the Circuit Court for the district of 
of the act of Rhode Island. 

congress of the 

oy? The schooner Paulina and cargo were seized and li- 
prohibited the belled by the collector of the port of Newport, allegi 
mye that the cargo was laden on board, within the district of 


from one ves- Newport, between the ist of June and the last of July 
ye — in the year 1808, in the night season, without a permit 
ames from the collector, and without the inspection of the proper 
vessel lading revenue officers, and contrary to the 2d section of the 
a tine « act of Congress, entitled «« 4n act in addition to the 
eraft,&e. *¢ act entitled an act wiry Sars embargo on all ships and 
ane oa sect- «6 vessels in the ports and harbors of the United States, and 
congress of the ** the several acts supplementary thereto, and for other pur- 
sth of Ace « poses,” passed the 25th of April, 1808; and contrary to 
require a per- the 50th section of the act to regulate the collection of duties, 
ant inte 4 &c. passed the 2d of March,1799. In the District Court 


thorize the the vessel and cargo were both ordered to be restored. 
forfeiture and 
condemnation 


ofthe vewclor ,- Upon the appeal in the Circuit Court, the Libellant 
cargo, for lad- had leave to amend his libel, by stating that on the wa- 
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ters of Warwick bay, in the district of Rhede Island, at scnoonzR 
a place called the Fulling Mill.in Warwick, and about PAULINA’s | 
120. fathoms from the landing, at-sundry times, between CARGO 
the ist of June and the last of July in the year 1808, 1. 

the articles constituting the cargo of the Paulina, were U.sTATEs. 
trans-shiped from a small sloop called the Mayflower —— 
into the schooner Paulina, without the intervention of “daar 
any other water craft, or of any intermediate landing, pone on. 
with intent to be transported without the United States, cer; the only 
contrary to the 3d section of the act of Congress, enti- Bh ieding ., 
tled « in act supplementary to the act entitled an act lay- ing the denial 
ing an embargo on all ships and vessels in the. ports and  ® clearance. 
harbors. of the United States,’ passed on the 9th of Janu- 

ary, 1808, whereby the said cargo is forfeited, &c. 


The words of the 2d section of the act of 25th of April, 
1808, vol. 9, p. 146, are « That during the continuance of 
the act «« laying an embargo on all ships and vessels in the 
«* ports and harbors of the United States, andof theseveral 
« acts supplementary thereto, no ship or vessel of any 
« description whatever, other than those described in 
‘¢ the next preceding section, and wherever bound, shall 
‘¢ receive a clearance, unless the lading shall be made 
‘ hereafter under the inspection of the proper revenue 
“ officers, subject to the same restrictions, regulations, 
“«‘ penalties and forfeitures, as are provided by law for 
‘‘ the inspection of goods, wares and merchandize im- 
‘«‘ ported into the United States, upon which duties are 
‘«¢ imposed, any law to the contrary notwithstanding.” 


By the 50th section of the act of 2d of Marcli, 1799, 
vol. 4, p. 360, to regulate the collection of duties, &c. 
it is enacted « that no goods, wares or merchandize, 
*¢ brought in any ship or vesse] from any foreign port 
‘‘ or place, shall be unladen or delivered from.such ship 
‘‘ or vessel, within the United States, but in open day, 
“‘ that is to say, between the rising and setting of the 
«‘ sun, except by special license from the collector of 
‘‘ the port, and naval officer of the same, (where’ there 
‘‘ is one) for that purpose, nor at any time without a 
‘s permit from the collector, and naval officer, (if any) 
«‘ for such unlading or delivery; and if any godds, 
“¢ wares or merchandize shall be unladen or delivered 
“ from any such ship or vessel, contrary to the direc- 
‘tions aforesaid, or any of them, the master” &c. 
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scHooneR “ shall forfeit and pay, each and irre fy the bn? of 


PAULINA’S & 400 dollars for each offence, and 


LARGO 


be 
« from holding any office of trust or profit for a term 
* not exceeding seven years,” ‘* and all goods, wares 


____. “* or merchandize, so unladen or delivered, shall become 


‘¢ forfeited, and may be seized by any of the officers of 
‘*¢ the customs;” and if the value shall exceed 400 dol- 


lars, the vessel, &c. shall be subject to like forfeiture and 
seizure. 


By the 3d section of the act of the 9th of January, 
1808, (vol. 9, p. 14) it is enacted, «« That if any ship or 
«* vessel shall, during the continuance of the act to which 
** this is a supplement, depart from any port of the 
«* United States without a clearance or permit, or if any 
‘¢ ship or vessel shall, contrary to the provisions of this 
«act or of the act to which this is a supplement, pro- 
«s ceed to a foreign port or place, or trade with or put 
‘6 on board of any other ship or vessel, any goods, wares 
“or merchandize, of foreign or domestic growth or 
«s manufacture, such ships or vessels, goods, wares and 

. 6 merchandixe, shall be wholly forfeited ;” « and the mas- 
«© ter or commander of such ship or vessel, as well ag 
«: all other persons who shall knowingly be concerned ' 
«¢ in such prohibited foreign voyage, shall each respective- 
«ly forfeit and pay a sum not exceeding 20,000 dol- 
“ lars,” &c. 


The Circuit Court affirmed the sentence of the Dis- 
trict Court so far as it decreed the restitution of the | 
vessel, but reversed it so far as it decreed restitution of 
the cargo, which the Circuit Court condemned. 


To reverse this sentence of condemnation the present 
writ of error was sued out by Simeon Jones, the owner 
and Claimant of the vessel and cargo. 


On the 20th of February, 1840, a dedimus was issued 
from the Supreme Court to take depositions in Rhode 
Island, which was executed and returned on the 14th of 
March. 


The material facts appearing upon these depositions 
were that the former owners of the Paulina, being pre- 
vented by the embargo from using their vessel, in order 
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to save expence, took her into Warwick bay, which scHoonER 
was near the residence of one of the owners. Shortly paunina’s 
afterwards they sold her to the present Claimant, Jones, caRreo 
who caused her to be publicly, and in open day, laden =v. 

by means of the sloop May-flower, which was a little v.staTEs. 
vessel of 15 tons hurthen, whose usual business it was to _ 
carry goods from Providence to Warwick and East 
Greenwich. That he thus caused her to be laden in the 
expectation that the embargo would be very shortly 

taken off. There was also some evidence tending to 

excite suspicion that the intention was to evade the em- 

bargo. 


Prrxin, for the Plaintiff in Error. 


Neither this vessel nor cargo were liable to forfeiture 
under either of the laws mentioned in the libel. 


4. As to the 2d section of the act of the 25th of April, 
1808, (vol. 9, p. 146.) It has been uniformly decided 
in all the Circuit Courts, that this section does not im- 
pose a forfeiture of either the vessel or cargo. In the 
present case Judge Cushing condemned the cargo, not 
under this section, but under the 3d section of the act 
of the 9th of January, 1808, which prohibits the trans- 
shipment. The only penalty for lading the vessel with- 
out the inspection of a revenue officer, is the refusal. of 
a clearance. The 2d section of the act of the 25th of 
April does not refer to the 50th section of the collection 
law, but to the 53d, 54th and 55th sections, which apply 
to the duties of inspectors, and provide for their due 
execution by penalties, but they contain no regulation 
whereby either the vessel or cargo can be forfeited. 
The construction contended for by the government is 
contrary to the spirit of the embargo system, Nothing 
had been before said respecting the lading of a vessel. 
She might lade as she pleased, and might go to sea upon 


giving bond, &c. This act is the first which regulates 
the lading. j 


The object of the embargo was to prevent foreign 
voyages. ‘The provision that the lading should be un- 
der the inspection of a revenue officer, was intended to 
enable the collector to judge from the nature of the car- 
go whether it was intended for a foreign voyage; and 
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SCHOONER if he should be of that opinion, he was, by the same Jaw, 

PauLiNa’s authorised to detain the vesssel until the 
carco President should be known. ‘The object of the legisla- 
v. ture was completely answered by denying a clearance, 
u.sratTes. and thereby preventing the vegsel from going to sea, in 
—— case she bad taken in a lading without the inspection 
of a revenue officer. It was not intended to prevent the 
owner from using his vessel as a store-house without a 
permit, or from putting goods on board without the in- 

spection of an officer. 


That this was the understanding of the legislature 
upon the subject is evident from the act of the 9th of 
January, 1809, usually called the enforcing act, the 2d 
section of which (vol. 9, p. 186.) requires a permit, and 
prohibits the lading of win vessel without one, and with- 
out the inspection of a revenue officer, all which would 
have been necessary if the law was the same before. 


2. As to the 8d section of the act of the 9th of Janua- 
ry, 1808, (vol. 9, p. 11.) the supposed violation ‘of 
which is, by the amendment of the libel, made a ground 
for the claim of condemnation of the cargo, it does not 
apply to a lading or trans-shipment in port. 


The objects of this law were three: 


4. To prevent a vessel from departing —— a 
clearance. 


2. To prevent her, after having obtained a clearance, 
from going to a foreign port; and 


3. To prevent her, after clearance, from taking in 
goods at sea. 


It does not contemplate an act done in port. The 
expression « such prohibited foreign voyage,” shews that 
the legislature were contemplating foreign voyages only, 
and not merely the lading of a vessel in port. There 
were many ports in which a vessel could not be laden 
but by the intervention of lighters. It cannot be sup- 
posed that the legislature meant to prohibit all lading 
at those ports. The act of 25th of April has an express 
exception in fayor of all vessels then laden, without re- 
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to the manner of their lading; so also has the act scHoonER 
of the 9th of January, 1809. PAULINA’ 
, CARGO 
Daxxas, Aitorney of the United States for the District -— ». 
of Pennsylvania, contra. -  USTATES. 
‘Penal laws are to be construed according to their 
plain intent, No construction ought to be given which 
would defeat the object of the law. 


4. As to the claim of forfeiture under the 2d section 
of the act of the 25th of April, 1908, and the 50th sec- 
tion of the collection Aw. ™ 


Let us consider what was the previous law—the mis- 
chief intended to be remedied; and the remedy intended 
to be applied. 


4. As to the previous law. The first embargo law, 
of the 22d of December, 1807, (vol. 9. p. 7) required 
bonds from registered and sea-letter vessels only, con- 
ditioned to reland their cargoes in the United States. 


The second embargo law, of January 9th, 1808, (vol. 
9, p. 10) required vessels, licensed for the coasting 
trade, to give a similar bond; and those licensed for the 
fisheries, or whose employment had been uniformly con- 
fined to rivers, bays and sounds, were to give a general 
bonds It also forfeited the vessel and cargo if she de- 
parted without a clearance or permit, or proceeded to a 
foreign place, or traded with, or put goods on board 
any other vessel, or if (being a foreign ship) she took 
in a cargo. 


2. The mischief intended to be remediedy was, that 

was no provision for compelling vessels which 

were confined to bays, &c. to take & clearance, and 

give a manifest of their cargoes, and to produce 4 cer- 

tificate of relanding them in the United States. Nor 
any provision for inspecting the lading of vessels. 


3. The remedy provided by the legislature was, to 
prohibit all bay craft, &c. from departing from a dis- 
trict without having obtained a clearance, and deliver- 
VOL. Vik. yO 2 
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SCHOONER ing a manifest of their cargoes; and to require a cer- 
PAULINA’s tificate of the relanding of the cargo within the bay, &c. 
CARGO 

v. And to prohibit all other vessels from receiving a 
U.STATES. Clearance, unless the lading should be made under the 
——-——— inspection of the proper revenue officers, subject to the 
same restrictions, regulations, penalties and forfeitures, as 
are provided by law for the imspection of goods, wares 
and merchandixe, imported into the United States, wpon 

which duties are imposed. 


We are thus referred expressly, in a case of lading 
for exportation, to the ruleyf a case of importing to un- 
lade. 


There is no case of inspection of lading, but for the 
benefit of drawback, which is a case of ex-portation and 
not im-portation, and is therefore out of the reference. 
The penalties and forfeitures apply to a relanding, or 
to not producing a certificate of relanding, and not to 
the lading. 


We are therefore to adopt the restrictions, regula- 


tions, penalties and forfeitures of the import law, mu- 
tatis anutandis, 


Under that law, goods must be un-laden in the day 
time. 


Under this, they must be laden in the day time. 
Under that, there must be a permit to un-lade. 
Under this, there must be a permit to lade. 


Under that, the wn-lading must be under the inspec # 
tion of a revenue officer. 


Under this, the lading must be under the like inspec- 
tion. 


Under that, goods un-laden without permit, are for- 
feited. 


Under this, they are forfeited if laden without permit. 
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If the legislature meaift this, it is well; if they did scHooneR 
not, there is no meaning in the sentence; nothing upon PAULENA’s 
which the reference can operate. That this isthe true caRGo 
construction of the act appears from the provisions v. 

~ ‘made by the legislature in pari materia in the act of the u.sTaTEs, 
ww Ith of January, 1809, vol. 9, p. 186, where the same ——-——. 
i ideas are expressed in different language. 







ad 
2. As to the claim of forfeitare under the 3d section 
of the act of January 9th, 1808. (Vol. 9, p, 10.) 





1. What was the previous law? 41. An embargo had 
been laid on all American vessels, but no penalty was 
inflicted. 2. Foreign vessels might sail in ballast and 
with the goods then on board. 3. Bonds were to be 
') given by registered and sea-letter vessels only, not ta 
violate the embargo. 












2. What was the mischief to be remedied? 1. Ameri- 

can vessels might slip away without clearance or per- 

mit. 2. Registered and sea-letter and licensed vessels 

* might go to foreign places. 3. Or might trades Or 4. 
might put goods on board another vessel. 







3. What was the remedy provided? 41. That licensed 
and fishing vessels should give bond. 2. That no ves- 
sel should sail without a clearance or permit. 3. That 
no vessel should proceed to a foreign place. 4. That 
no ship should trade with another; and 5. That no ves- 
sel should trans-ship goods, under the penalty of the 
forfeiture of the goods. 














The fact is not denied that the Paulina took in her 
lading without a permit, and without the inspection of 
a revenue officer, and that it was trans-shipped from 
the May-flower. 











She is then within the letter of the law, and we say 
she was also within the spirit and meaning. 


The circumstances also show that the intention was 
to violate the embargo; and the provisions of the law 
were intended to punish that intention when it should 
be manifested by certain acts. ‘ 
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SCHOONER P2rTKAn, in reply. e 
PAULINA’s 
carco The words of the 2d section of the act of the 25th of 
v. April are « subject to the same restrictions, &c. as are 
u.sTaTEs. provided by law for the inspeetion of goods. imported. 
were If we are to be guided by the grammatical construction 
of the sentence, the revenue oficer, ing the last amte- 
. cedent, are to be subject e same estrictions, regu- 
lations, penalties and forfeitures, &c. But if the lading 
is to be subject to the restrictions, &c. it is only to be 
subject to the restrictions, &c. respecting the inspection 
of goods imported. We are not referred to the law 
respecting the necessity of a permit. And there was 
no reason for a permit to lade. The permit was evi- 
dence that the duties had been paid or secured, upon 
goods imported. But as there were no duties to be 
paid upon goods exported, no such evidence was re- 
quired, and a permit would have been useless. 


February 21st, All the judges being present, 


Marsnarz, Curer Justice, delivered the opinion of 
the court as foliows: 


The libel in this case, as amended in the Circuit 
Court for the District of Rhode Island, claims the 
schooner Paulina and her cargo as forfeited under the 
$d section of the act supplementary to the act laying 
an embargo, and under the 2d section of the act in ad- 
dition to the original embargo act and its several sup- 
plements, and under the 50th section of the act regu- 
tating the collection of duties on imposts and tonnage. 


In the District Court both vessel and cargo were ac- 
yee but in the Circuit Court the cargo was con- 
emned. 


In construing these laws, it has been truly stated to 
be the duty of the court to effect the intention of the 
legislature; but this intention is to be searched for in 
the words which the legislature has employed to con- 
vey it. The legislature has declared its object to be to 
lay an embargo on the vessels of the United States, 
and to prevent the transportation of any article what- 
ever from the United States to any foreign port or 
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place; and therefore such transportation is prohibited. scHoonek - 
To prevent evasions of this law, certain acts which do pavrrina’s 
not in themselves amount to a-breach of the embargo, carco 
but which may lead to it, have been successively pro- _v. 
hibited under such penalties as the wisdom of Congress y.sTaTEs. 
has prescribed. Those acts become criminal and sub- —_ 
ject the person to such punishment as the law inflicts. 

In ascertaining what they are, the court must search 

for the intent of the legislature, guided by those rules 

which the wisdom of ages has sanctioned. 


But should this court conjecture that some other act, 
not expressly forbidden, and which is in itself the mere 
exercise of that power over property which all men 
possess, might also be a preliminary step to a violation 
of the law, ami ought therefore to be punished for the 
purpose of effecting the legislative intention, it would 
certainly transcend its own duties and ‘powers, and: 
would create a rule instead of applying one already 
made. - It is the province of the Il gislature to declare, 
in explicit terms, how far the citizen shall be restrain- 
ed in the exercise of that power over property which 
ownership gives; and it is the province of the court to 
apply the rule to the case thus explicitly described— 
not to some other case which judges may conjecture to 
be equally dangerous. 


The fact made out in the present case is this: 


The Paulina, a registered vessel, lying in the common 
anchorage ground of Warwick bay, in the district of 
Rhode Island, about two hundred fathoms from the 
shore, -received her cargo from the May-flower, a 
small vessel of fifteen tons burthen, accustomed to ply 
between Providence and Newport. The lading of the 
Paulina was continued in open day for several weeks, 
but not under the inspection of a revenue officer. When 
her cargo was nearly on board, she was seized and li- 


belled as having violated the acts of Congress which 
have been mentioned. . - 


The question will, it is conceived, be the more clear- 
ly understood, if we consider the laws in the order in 
which they were passed, and inquire, first, whether the 
3d section of the supplementary act has been violated. 








¥ 
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’ sCHOONER In pursuing this inquiry, it is essential to examine how 
pauttna’s far lading a vessel under the circumstances of the 
carco Paulina, was prohibited by the original and supple- 


vv. 


mentary acts without taking into view any subsequent 


U.STATES, act of Congress. ° | 


The original act, passed on the 22d of December, 
1807, lays an embargo on all vessels bound to forei 
ports, and directs that no clearance be furnished to ' 
such vessel. The 2d section directs that before a “fe- 
gistered vessel shall receive a clearance for a port in 
the United States, a bond shall be given with a con- 
dition that the cargo shall be relanded in some port of 
the United States, dangers of the seas excepted. 


This act contains no provision applicable to*the 
lading of any vessel whatever, or to licensed vessels, 
nor does it inflict any forfeiture or penalty on vessels 
which should depart without a clearance. 


The incompetency of this act to effect its object 


could not be long unobserved. It was soon perceived 
that foreign trade might be carried on by licensed ves- 
sels, and that further regulations respecting registered 
vessels would also be necessary. 


On the 9th of January, 1808, the supplemental act 
was passed. 


The first section directs that bonds shall be given on 
the part of vessels licensed for the coasting trade, con- 
ditioned not to proceed to any foreign port or place, 
and to reland the cargo in some port of the United 
States. 


The sccond section contains a proviso declaring that 
it shall be sufficient for the owners of vessels of the de- 
scription of the May-flower, to give bond with a condi- 
tion not to be employed in arty foreign trade. 


This review of the prohibitions contained in the ori- 
ginal and supplementary embargo acts, was necessary 
to a complete understanding of the 3d section of the’ 
supplemental act which is the section supposed by the. 
libellants to comprehend -the present case 





\ 
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That section is in these words: _ SCHOONER 
* PAULINA’S 
«‘ And be it further enacted, That if any ship or careo 
vessel shall, during the continuance of the act to which v. 
this is a supplement, depart from any port of the Uni- u.sTaTss. 
ted States without a clearance or permit, or if any ship ——-—— 
or vessel shall, contrary to the provisions of this act, 
or of the act to which this act is a supplement, proceed 
to a foreign port or place, or trade with or put on 
board of any other ship or vessel any goods, wares or 
merchandize, of foreign or domestic growth or manu- 
facture, such ships or vessels, goods, wares and mer- 
chandize shall be wholly forfeited,” &c. 


This section contemplates three distinct transactions. 


4. A departure from any port of the United States 
without a clearance or permit. 


2. Contrary to the provisions of the original ox,sup- 
plementary acts to proceed to a foreign port or place; 
or, 


3. To trade with or put on board any other ship or 
vessel any goods, wares or merchandize. 


The offence last described is supposed to have been 
committed by the Paulina. 


Nothing can be more apparent than that the legisla- 
ture could not have intended to prohibit any person 
from putting a cargo on board a vessel of any descrip- 
tion. 


1. The coasting trade was still lawful, and might be 
carried on by either registered or licensed vessels; con- 
sequently any vessel might be laden for that, purpose. 


2. There is no direct prohibition to lade a vessel 
with any articles whatever. 


3. There are provisions in subsequent laws on the - 
same subject which regulate the manner of lading ves- 
sels in order to entitle them to a clearance; hich pro- 
visions are entirely incompatible with the idea that all 
lading was prohibited. 
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SCHOONER With a view to this principle the section niust be 
PAULINA’S construed. 
caRco _ 

v. The first inquiry which presents itself to the'mind is 
U.STATES. this: Do the words “contrary to the provisions of 
——--———- this act or of the act to which this act is a supplement,” 

limit and restrain both the succeeding members of the 
sentence, or only the first of them? Are they applica 
ble only to « proceeding to a foreign port or place,” 
or also to « trading with or putting on beard any other 
ship or vessel any goods, wares or merchandize.” + 


If the sentence be construed literally and grammati- 
cally, the introductory words which have been stated, 
are attached to all the offences afterwards described. 
The departure without a clearance under any circum- 
stances, is an offence. The circumstances of the depar- 
ture do not affect the case. But to render the facts af- 
terwards enumerated criminal, they must be committed 
under circumstances described in the law. « If any 
ship or vessel shall, contrary to the provisions of this 
act, or of the act to which this is a supplement, proceed 
to any foreign port or place, or trade with, or put on 
board of any other ship or vessel,” &c. «such ships or 
vessels, goods, wares, and mérchandize, shall be wholly 
forfeited.” The connection between the different parts 
of this sentence, is inseparable. There is nothing to 
disjoin them. The nominative to the verbs, « proceed,” 
«trade with,” and “ put on board,” is the same. It is 
not repeated, but is to be found in the first part of the 
sentence, and must be taken in the same sense, and with 
the same qualifications. The relative «* such,” in that 
partof the sentence which inflicts the forfeiture, refers 
to the ship or vessel, which contrary to the provisions, 
&c. shall have done avy one of the acts described. 


If this be tlie literal construction of the sentence, it is 
still ntore apparantly its real meaning. 


If the words, « trade with, or put-on board any other 
ship or vessel,” be not limited by the words « contrary 
to the provisions of this act, or of the actto which this 
act is a supplement,” they would not only prohibit 2 
vessel from lading, but from unlading im a manner, 
which is frequent, and perfectly innocent. ‘Thete are 
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many ports in the United States, whose situation re- SCHOONER 
quires that a sea vessel should stop at a considerable PaULINA’s 
distance from the place for which she is destined, and, ¢aRrco 
convey part of her cargo in lighters or river craft, to % 
the place of destination. Under such circumstances, to U.STATES. 
load or unload, would amount to a forfeiture. But such ——-——= 
was not the intention of the legislature. 


Most apparently, then, both the letter and the spirit 
of the law must be disregarded, or it must be admitted 
that the « trading with, or putting on board,’ that is 
rendered culpable, must be such a trading with, or put- 
ting on board, as is ** contrary to the provisions” of 
the original or supplementary act. 


The subsequent words of the section imposing a pe- 
nalty of from one to twenty thousand dollars on the of- 
fence, tend still further to illustrate and confirm this 
constructién. They are “ the master or commander of 
such ship or vessel, as well as all other persons who 
shall knowingly be concerned in such prohibited fo- 
reign voyage, shall forfeit and pay,” &c. 


The master or commander of the « ship or vessel” 
described in this part of the sentence, would seem to 
be the master or commander of any ship or vessel 
which had committed any one of the offences previous- 
ly described. If this be true, it is difficult to resist the 
Opinion that the words « as well as all other persons 
who shall kniowingly be concerned in such prohibited 
foreign voyage” were considered by tlie legislature as 
applicable to all the voyages previously prohibited. 
Consequently the legislature, at the time, supposed 
themselves to be punishing foreign voyages only. 


The Paulina having committed no offence by taking 
her cargo on board, unless she incurred the penalties 
of the law by receiving it from the May-flower, the 
sentence will now be examined with a view to this 
question. Is the employment in this way of a vessel 
whose business is confined to the rivers, bays and 
sounds within the jurisdiction of the United States, a 
forfeiture of the vessel and cargo? 

VOL. VII. 10 ! 
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SCHOONER ‘The bond given by such vessel is that she will not 
PAULINA’S be employed in any foreign trade. 
CARGO 
Os This exemption from the necessity of relanding the 
U.STATES. cargo, proves the intention of. the legislature that such 
craft might be employed in lading vessels. This em- 
ployment is not contrary to the use of either the 
original or supplemental act. 


If, then, the May-flower had trans-shipped her cargo 
in the port in which she was laden, it is apparent that 
no part of the law would have been violated. 


‘The section under consideration inflicts forfeiture on 
any ship or vessel which shall depart from any port of 
the United States without a clearance or permit. 


If by law this would produce a forfeiture of the cargo 
when on board the Paulina, it is to be inquired whether, 
utider this libel, the fact of her having passed out of - 
one port into another without a clearance or permit, is 
examinable. 


The libel charges the simple fact of trans-shipment, 
without alleging the only circumstance which could 
render such trans-shipment criminal. The question, 
then, of a departure from the port of Providence into 
that of Newport is not brought before the court. It 
dogs indeed appear in the evidence that, in consequence 
of an opinion among the revenue officers, as well as 
others, a clearance in such a case was not ui- 
site—the May-flower carried a considerable part of her 
cargo to the Paulina without having obtained permits, 
But the court cannot notice this fact unless the prose- 
cution had, in some degree, been founded upon it. 


It is, then the opinion of the majority of the court 
that, as this case stands, the sentence cannot be sus- 
tained under the 3d section of the act of January, 1808. 
No opinion is given on the construction of that act in 

‘ a case of trans-shipment from a vessel which has actu- 
ally passed from one district to another without a clear-. 
ance. , 


~ > whe LS St lUcOlUrlCUS CU 


The libel also claims a forfeiture under the 50th sec- 
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tion of the collection law, and under the 2d section of scHoonER 
the act commonly called the additional act, — PAULINA'S 
CARGO 

It has been very truly observed that the collection vv. 

law is in itself totally inapplicable to the case, and can u.sTATEs. 

only be relied on for the purpose of explaining the 2d ——- 

section of the additional act which refers to the collec- 

tion law. 


The operative words of the 2d section are ‘* No ship 
or vessel shall receive a clearance unless the lading 
shall be made hereafter under the inspection of the pro- 
per revenue officers subject to the same restrictions, 
regulations, penalties and forfeitures as are provided 
by law for the inspection of goods, wares and merchan- 
dize imported into the United States upon which duties 
are imposed.” 


Had the sentence terminated with the word « officers,” 
it is admitted that its only operation would have been 
to exclude from a right to a clearance ‘a vessel laden 
in a different manner from that which the act pre- 
scribes. The doubt grows out of the residue of the 
sentence. 


This section does not, in terms, refer to the 50th 
section of the collection law. Whether, in strict gram- 
matical construction, the adjective «+ subject” agree 
with and refer to the words « lading,” ** inspection” 
or «6 officers,”’ still the « restrictions, regulations, pen- 
alties and forfeitures” which are inflicted, .are those 
which are provided by law for the inspection of goods, 
not those which are provided by law for unlading them. 
The word inspection is the governing word which ex- 
plains the meaning of the sentence; and the provisions 
for the inspection of goods contain restrictions, regula- 
tions, penalties and forfeitures; but they do not affect 
the cargo. 


It is difficult to read the sentence without being im. 
pressed with the opinion that the sole penalty intended 
by the legislature was the denial of a clearance. This 
will strike any person as the principal object of the 
clause. What follows is expressed with some confusion 
and would not seem to constitute the most essential part 
of the sentence. It cannot be believed that the legisla- 
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SCHOONER ture could intend to inflict so heavy a forfeiture under 
PavuLiNa’s such cloudy and ambiguous terms. The natural as well 
CARGO as usual course would be to inflict the forfeiture in di- 


Vv. 


rect and substantive terms, not by way of loose uncer- 


U.STATES. tain reference. 


sae 


But if this section be construed as the Libellants con- 
strue it, then if the value of $400 be put on board a 
vessel, not only the goods so put on hoard, but the ves- 
sel itself shall be forfeited. For what purpose, then, 
direct that she shall not receive a clearance? The legis- - 
lature can scarcely be suspected of making a solemn 
regulation which, in terms, forbids ‘its officers to grant 
a clearance to a vessel, which vessel is, by the same 
sentence, confiscated. 


It is the decided opinion of the court, that no for. 
feiture is incurred under this section of the act. 


The majority of the court is of opinion that the sen- 
fence of the Circuit Court, condemning the cargo of the 
Paulina, is erroneous and ought to be reversed. 


The court certified that there was probable cause of 
seizure. 


The Chief Justice observed that three of the judges 
who had heard the argument i in the present case, and 
one who did not hear it, but who had heard the points 
argued in another case, concurred in this opinion, and | 
that the other judges concurred in the result of the 
opinion. 


JouNsON, Justice, obser'ved that he dissented from the 
opinion just delivered by the chief justice ’ upon one 
ground only. 


He was of opinion that the trans-shipment, if with 
intent to prosecute a foreign voyage, in violation of the 
embargo, subjected the goods to forfeiture. But as the 
evidence of that intent was doubtful, he was of opinion 


that the cargo should be acquitted ; and two other judges 
concurred with him in opinion. : 


Sentence reversed. 
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NATHANIEL RUSSELL | - 4842. 


Vv. Feb. 17th. 
JOHN I. CLARK’S EXECUTORS, anpoTHERs. ~* 


(Absent....}Washington, justice, ) . 


ERROR to the Circuit Court for the District of Rhode 
Island, in asuit in equity, brought by Russell, againstfppe construe- 
Clark in his life time, as surviving partner of the firm ‘tion of a letter 
of Clark and Nightingale; to recover from him the $f wtb 
amount of sundry bills of exchange, drawn by one Jon- must be the 
athan Russell, for the use of Robert Murray & Co, Gene 
whose agent he was, upon James B. Murray, in Lon-~ty, as in a 
don, and indorsed by the Complainant, Nathaniel Rus- Court oflaw; 
sell, upon the faith of two letters written. to him by Vhich night 
Clark and Nightingale, in the following words : be introduced 


into one Court, 
j to explain the 
Providence, 20th January,4796. — transaction, 
may be in- 


| 6 Nathaniel Russell, Esq. troduced into 


DEAR sIR, 
P also, the rem- 

Our friends, Messrs. Robert Murray & Co. mer- edy at law 
chants in New York, having determined to enter large- is complete. 
ly into the purchase of rice, and other articles of your oniy ground . 
produce in Charleston, but being entire strangers there, of equitable 
they have applied to us for letters of introduction to our Smaycton® 
friend. In consequence of which, we do ourselves the of facts solely 
pleasure of introducing them to your correspondence as yithia the 
a house on whose integrity and punctuality the utmost the Defen- 
dependence may be placed ; they will write you the na- dant, and the 


ture of their intentions, and you may be assured of their rapper nnd 


complying fully with any contract or engagements they discloses no 
may enter into with you.—The friendship we have for 2 H's, 
these gentlemen, induces us to wish you will render ef supports _ 
them every service in your power; at the same time, is claim by 
we flatter ourselves the correspondence will prove @ muU- his own pos- 
tual benefit. session unaided 
We are, with sentiments of esteem, 
Dear Sir, 


Your most obedient servants, 
CLARK & NIGHTINGALE.” ' 





“%.. Jatter of the 


ae SUPREME COURT U. S. 
RUSSELL Providence, 21st January, i796. 


v. 
ctark’s “ Nathaniel Russel, Esq. 4 a 
Ex’Rs. 

a We wrote you yesterday, a letter of recommenda- 
ale : tion in favor of Messrs. Robert Murray & Co.—We 
To his; have now to request that you will render them every 
one person assistance in your power®4 that you will, immedi- 
with the debt ately on the receipt of this, Vést the whole of what funds 
undertaking YOu have of ours in your hands, in rice on the best terms 
pr ph Fal you can. If you are not in cash for the sales of the 
Itis the duty China and Nankins, perhaps you may be able to raise 
oftiim who the money from the Bank, until due; or purchase the 
Be rice upon. a credit, till such time as you are to be in 
upon the res- Cash for them ; the truth is, we expect rice will rise, and 
Loomer, og we want to improve the amount of what property we 
of a third per- Can muster in Charleston, vested in that article, at the 


« current price ; our Mr. Nightingale is now at beet) 


Dear Sir, 


ive 


a9 where it is probable he will write you on the subject. 


extent of his We are, dear sir, 

‘A Freadulent Your most obedient servants, 

recommenila- 

tion, will CLARK & NIGHTINGALE.” 
ject the Fs ours Ko with 

person giving a al R ’ 4 

= 90 the The bill stated, that in February,1796, Jonathan Rug- 

tained by thef 8¢ll, arrived in Charleston, from New York, bringing 

person trust- a letter of credit from the house of Joseph & Willian 

yoda Russell, of Providence, with whom the Complainant had 


responsive to only a slight acquaintance, but believed them to be in 
t I 13 . + 

“lenge in ©9000 credit. 

nr of the ; j : 

ype That Jonathan Russell informed the Complainant, 
sentation of that when he left New York, he’was authorized by R, 
the solidity of M,. & Co, to say, that they would forward to him at 
“<oee Charleston, letters of guaranty from their friends, Clark: 
under a mis- & Nightingale, of Providence, addressed to the Com- 
—_ of the | plainant, and that he expected soon to receive them, 

any interest 

oF fraudulent That he soon afterwards, presented to the Complain- 
intention, wil ant, the before mentioned letters of Clark & Night- 
ation, altho’ ingale, of the 20th and 21st of January, 1796, and that 
the Fisintif' confiding in the responsibility and integrity of C. & N. 
fered damage and in the purity and simplicity of their views, he in- 
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dorsed the bills in question; amounting in the wholesto russEL. 
$,8861 10s 8d sterling. v. 


CLARK’S 
That Clark & Nightingale, knew that the house of Ex’rs. 
R. M. & Co. began business without capital, under 
their patronage, and were supported by their credits/,, -coson of 
and that in the year 1795, it was found requisite, inf such misre-. 
New York and Boston, where the house of R. M. & Co. Presentation. 


chiefly did business, that their bills of exchange, in or- whey aad 


der to: their being negotiated in those places, should poo toast. 
have the indorsement of C. & N. and even then it was the faith 
necessary they should be drawn for very small sums. the guaranty 
a third, 
That the advances and responsibilities of the house of prayed Sa nel 


C. and N. for that of R. M. and Co. were originally ¥ ee 
predicated chiefly upon their personal honor aid integ- Sha ofthe 


rity, and afterwards continued upon the assurances of guaranty,) 
R. M. & Co. that in’ case of disastrous events, they [oo hea 
should be secured by a priority of indemnity. And created by 
that upon like assurances C. and N. agreed to aid R. the Principal 


M. & Co. with funds and credit to enable them to car- nd ba 


ry on the Charleston speculation which had been con- the guaranty 


certed between them; and had agreed to give them a psy amount 
letter of credit and guaranty to the Complainant; and guaranty 

if the letters sent, did not in legal construction, amount RO" ‘a 
to such, (which the Complainant does not admit) it must son for whose 
have arisen either from the Defendant, Clark, acciden- — a 


tally penning the letters in terms that did not quite tea, whois 
come up to the idea intended by himself, (in which case to be the ul- 


it would be contrary tv equity and good conscience, erofmoncy. 


that he should be permitted to avail himself of such ac- may sustain a 


cident to the injury of the Complainant,) or from the thely oF 
terms being artfully and fraudulently contrived by the directly to” 


Defendants, Clark, to give to the Complainant the im- himself. 


pression he intended, and yet by secret reservation to heinsarbrr 
leave a door open for his own escape. insolvent, a 
Court ot equi- 
That the deceased partner of the Defendant, (Night- decree the 
ingale,) in his life time, confessed, that the house of rps: {rais- 
C. & N. was bound by ‘their letters to indemnify the indemnity,} 


Complainant; and that Clark has offered to compro- to be paidto 
mise. eceurit that 
the del to 
The bill further states, that the recommendations off creditor sboul 


the house of R. M. & Co. given by C. & N. were falla-\be satisfied. 





‘. 
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RUSSELL cious and unwarranted, covenous, and deceitful, and were 
v.. made in consequence of a concerted plan, to put R. M. & 
cLaRk’s Co. into possession of large property, upon credit, to give 
ex’rs. thechance in the first instance of great profits to fiat 
— ——-— house, in case the speculation should be successful, and 
This Coart finally, whether successfal or not, to bring to the hands 
wns make of C. & N. large reimbursements from’ the proceeds’ of 
upon the me- property so to be acquired, and that accordingly, short- 
rits of theease, ly after, it was known in America, that the house of 
sons who are He M. & Co. must fall, the Defendant, Clark, availed 
—, 4 himself of the private stipulations before alluded to, by 
made parties Obtaining from that house, the greater part of theirpro- 
tothe suit, peety, including the proceeds of the rice purchased up- 
pm nom on the credit of the Complainant’s indorsements. 
sons are not 


— he , That J. B. Murray, who was named a trustee, being 
theCoart, @ Citizen of New York, could not be compelled to ap- 
pear in the Circuit Court, at Rhode Island, and there- 


fore, is not made a party. 


The Complainant exhibited copies of five deeds from 
R. M. & Co. assigning their property to the Defendant, 
Clark—viz: one dated 23d March, 1798—one 24th 
March, 1798—two dated 22d of March, 1799—and one 
3ist of May, 1800 ; and called for the originals. 


The bill avers, that the house of R. M. & Co. has 
been duly declared bankrupt, and discharged—that the. 
assignees under the commission, are resident in New 
York, and could not be made parties to this bill ; and 
that in fact, there was nothing left to assign to them— 
the previous assignments to the Defendant, having 
transferred the whole. 


eos fans oc 


That Joseph and William Russell, assigned away all 
their property, so that the Complainant cannot enforce 
against them, the judgment at law, which he had ob- 
tained upon their letter of credit. | 

That in the deed of the 24th of March, 1798, 
the uses to which the assigned property is to be spied: 
is the following—viz: «Also for the sum or sums, 
‘‘ which the said Clark & Nightingale, have paid or are 
“liable to pay on a suit conimericed against them, by 
‘«s Nathaniel Russell, of Charleston, South Carolina, for 
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“ amount of certain bills of exchange, thete drawn in RUSsEa 
** his favor by Jonathan Russell, of New York, for the » . 

«amount of three thousand nine hundred and nimety- cLaRK’s 

eight pounds seven shillings and two pence sterling, Ex’Rs,.. 
“or thereabouts.” And in.a subsequent part of the ——-—— 
same deed, another use declared is, « to retain, and p 

«to Joseph & William Russell, the amount that shall be 

*‘ recovered and paid from them to. Nathaniel Russell, of 

« Charleston, in South Carolina, upon account of. a let- 

« ter of credit to him, given by the said Joseph & Wil- 

% liam Rassell, in favor of Jonathan Russell,” &c. 


‘ess Seer = Set Oo S'S 
A 


The Complainant further states, that although, he is 
unable to compel the payment from Joseph & William 
Russell, by reason of their having. assigned away all 
their effects, yet William, who has survived Joseph, re- 
fuses to assent, or afford any aid in converting those 
funds to the relief of the Complainant ; and the Defen- 
dant has the use of the property for an indefinite time ; 
and refuses to account therefur to the Complainant. 


He further charges, that C. & N. were dormant: co- 
with R. M, & Co. in the Charleston specuia- 
tion—that R.. M. & Co. were, at the time of the recom- 
mendation from the Complainant, deeply involved in 
debts, which they had not the means of discharging, 
that their credit was fictitious, and the fiction created 
and kept.up by C. & N. who were privy to their trans- 
actions, and who knew that the representation they 
was false, and fraudulent. rs 


_ ‘The bill seeks a discovery of the fands of R. Mi. & 
in the hands of the Defendant, Clark, and of the 


upon which he holds them, andthe manner in which 
hte. syeiied aay ar’ 987, gon PL ees Oe ’ 
n 


the intention of the parties as to the guaranty, be 
enforced—that the proceeds of the rice pur by 
means of the Complainants mdorsements may Be 
plied to his relief—that the Defendant, Clark, may 
compelled to execute the trust reposed in him, and tp 
apply to his indemnification, the funds set apart for the 
i cation of Clark & Nightingale, and of 
and William Russell ; and that he may have such other 
felief, as-his case may require, and be entitled to. 
VOL. Vil. “a 
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Besser. The-deed of assignment.of the 25d of March, 1799) 
~. transferred all the property and effects of the firm of 
CLARK’S R M. & Co. in the United States, to the Defendant, 
Ex’rs. Clark. and J.B. Murray, to pay the balances due them, 
—--+— and to such other creditors, as R, M. & Co. should no- 
minate within twelve months ; reserving to them also, 

the power to appoint new trustees instead of Clark and 

J. B. Murray, if they should think proper. This as- 


signment was made e y subject to certain prior 
liens on certain parts of the property, which are i- 
cularly set forth; one of which was an assign to 


Loomis and Tillinghast, of a policy on certain goods la- 
den on board the ship Jefferson, and a policy on goods 
on board the ship Butler—and four promissory notes of 
Mott and Lawrence, amounting to 6,460. dollars, the 
proceeds of which were to be applied, first to indemnify 
and secure Loomis and Tillinghast, for a debt due to 
them,iand for responsibilities they had, or were about 
to inturand, out of the surplus to pay to Joseph and 
William Russell, of Providence, all such monies as they 
should be liable to pay, as guaranty to the Defendant. 
This assignment was afterwards transferred by Loomis 
and Tillinghast to Clark in consideration of 60,000 dol- 
lars, of R. M. & Co’s. notes, indorsed by L. & T. 
given up to them by Clark. 


The deed of the 24th of March, 1798, contained an 
express power in R. M. & Co. to revoke .or alter the 
directions and appointments therein contained, and to 
make other appointments and give other directions, 
within twelve months from that date. In pursuance 
of which power, they did, by an indenture tripartite 
dated the 2ist of March, 1799, between R. M. and 


_ of the first part—the Defendant Clark, and J. B. Mur-~ 


ray of the second part, and the Defendant and J. B. 
Murray and other creditors, of the third part, revoke 


and annul the deed of the 24th of March, 1798; and 


substituted no other trust for the indemnification of the 


Defendant, Clark, against his liability to the Com- 
plainant. : 


—_ 


The deed of the 2¢d of March, 1799, which declared 
- wes trusts, pent wy the Defendant, Clark and 
J. B. Murray d_ the assigned property, di- 
** rects them to pay «to William Russell, as noid Sag 
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partner of the firm of'Joseph and William Russell, 
‘the amount that shall be paid by them on a jw - ts 

‘¢ recovered against them by Nathaniel Russcll, of Char- CLarx’s 
‘¢ leston, in South Carolina, for the amount of $998] 7s =x’Rs. 
“2d sterling in bills of exchange guaranteed by him by ——-—— 
‘the said Joseph and William Russel in favor of 

«drawer Jonathan Russell. And the said parties of 

*‘ the first part do hereby order and direct the said par- 

‘* ties of the second part, to allow and pay, in manner 

‘¢ before mentioned, to the parties of the third part, in 

‘‘ addition to the claims herein before admitted, all char- 

‘‘ ges of suit and other expenses paid upon the said se- 

‘s veral claims together with intercst due thereon, pay- 

‘able in like manner with the claims as herein before 

‘¢ recited.” ; 




































This deed also contained.a power of revocation and 
of making new appointments of trust. 


On the Sist of May, 1800, (the day before the bank- 
rupt law of the United States was to go into operation) 
R. M. & Co. made their final declaration of trust, under. 
the power reserved in their former deeds ; and express-_ 
ing an intention to alter and add to the trusts formerly 
declared, but without expressing any intention of revo- 
king any of them, they ri one ve successive Classes 
of creditors to be paid in the order in which they are 
named ; but neither of those classes included an indem- 
nity to the Defendant, Clark, or te “William Russell 
against their liability to the Complainant. 


The Defendant, Clark, in his answer, admits his let- 
ters of the 20th and 2istof January, 1796, to the Com- 
plainant, but does not admit that the Complainant at that 
time considered them as letters of credit, or guaranty, }~~ 
that he indorsed the bills upon the faith of thoge letters, 

He avers that they were intended only as letters of in- 
troduction and recommendation, and not as letters of 
credit or of guaranty, and that. the house of R..M. & 
Co. was then in good credit. He denies that the house 
of C. & N.had any interest in the purchases made in 
Charleston by Jonathan Russell. He does not admit 
that any bills of R. M. & Co. with the indorsement of 
C. & N. were negotiated in New York, He denies that 
he had any. reason to suspect that the credit of the 
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nusseLL house of R. M. & Co. was ficticious and not realehe 
‘>, denies that C. & N. attempted to give them a false cre- 
cLARK’s dit to deceive the public or any He avers that 
Ex’rs. he as ao a abeteanabelnaian saninntdn aie and 
——-——. confidence in ibility "y, the hon- 
or and integrity of the house of-R. M. & Go, and -had 
no agreement, or -understanding with them for their 
indemnity or security in case of any disastrous event, 
of which he ‘had no apprehension.. He denies that C. 
& N. ever made any agreement to aid BR. M. & Co. 
in raising funds for the speculation in Carolina pro- 
duce—and that: they ever ‘asked from ©. & N. any 
letter of guaranty to go or be sent to Charleston—he 
denies that they ever ised such letter of guaran- 
ty, or gave R. M. & Co. any authority to instruct their 
agent to assureany person thag such letter of guaranty 
should be furnished by them. He denies that the‘let- 
ters of 20th & 21st of January were dcsigued, or ‘writ- 
ten in artful and’ ambiguous terms with intent to de- 
ceive. He does not admit that his partner, Nightingale, 
acknowledged that they were letters of guaranty or 
that the house of C. & N. were bound thereby to indem-. 

nify the Complainants. 


eres r? fp 


ereea8 


He avers that C. & N. never asked, and R: M. & Co. 
never offered, any security for their responsibilities un- 
til after the failure of R. M. & Co. was publicly known 
in the United States. He admits the deeds and assign-. 
ments to himself, and J. B. Murray, asset forth in the 
Complainants bill, and admits the receipt of large 
sums of money, a part ef which has been applied, and 

art remains to be applied to the objects of the trust. 

e states that since theexecution of the deeds of assi 
ment to him and J. BJ Murray, Robert Murray 
been discharged as a bankrupt, under the law of the 
United States; and the assignees under that commission 
have brought suit in equity in New York against this. 
defendant, and J. B. Murray and R. M. & Co. — 
an account of the assigned property and praying that 
may be transferred to them; which suit is still pending. 


> 2 .. "See EE CUR CU Ue 


He declares his belief that the assigned property will 
be sufficient to di ‘all the ‘i made by 
the deeds of trust, also the whole claim due to the 
Complainant, but denies that it isliable in his hands 


therefor. , 
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Payor stems his answer, admits the guar 
and the insals othe be of 0 
ewledge that KM. & ever conveyed any proper’ 
ty to the Defendant, Clark, and J. B.. Murray in trust 
to indemnify him, but if there be any such conveyance 
he is willing that the Complainant ia haye the 
benefit thereof. 


There was evidence that bills of . exchanie for 15,500 
sterling drawn in teen sets, by R. M. & Co. and in- 
dorsed by Clark and Nightingale, were sold.in Boston, 
in December, 1795, and January, 4796, and derived 
credit chiefly from their indorsement. 


There was also evidence to prove that the house of 


R. M. & Co. were in good credit until after pio 
2796. ' 


. The decree, in the Court zihne asc Goodkin st 


consent, against the Genglainess who brought his writ 
of error. 


DeExtTER, for the Plaintiff in Error, contended, 

1. That the letters themselves, under. in- 
ces of the case, imposed a liability upon Giark and 
Nightingale to indemnify the Plaintiff/—and_ . 


2. That the Defendant, Clark, was liable by reason 
of the funds which he held i in irugt for the] ne"s 
indemnification. 


4. In support of the first point he coutended, first, 
that the letters themselves. created an absolute respon- 
sibility.—2d. That if they did not of themselves create 
an absolute responsibility poenea they contained a direct 


affirmation of a fact which the Defendant must show to 
be true, or must prove that. he was himself deceived— 
and 3d. That the evidence shows that the affirmation, 
contained in the Defendant’s letters, was not true ;. and 
that he was guilty ofsuch and falshood, as 
will render him liable to the Plaintiff. . 


4. The Defendant is absolutely bound by these letters. 


wee 


ee = 
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RUSSELL They contain an unqualified assertion of a fact 

%. responsibility and integrity of R. M. & Co. In of 
CLARK’s cases, if a man will assert positively a fact, and request 
EXx’RS. another person to act upon the faith of such assertion, 
——-~-—— he is bound to make good his assertion, or to com- 
pensate the injury which he has sustained who placed 
confidence in such assertion. 


Thus if a person covenant that he has good title—he 
is bound to make it good or to repair the damage sus- 
tainéd by his defect of title. ‘This is the case of a cov- 
enant under seal. 


So in a policy of insurance, the positive assertion of 
a fact is a warranty, and he who makes it is bound te 
prove it to be true. This is a case not under seal. 


In the present case, it is more reasonable that C. & 
N. should sustain the loss, because they volunteered the 
affirmation, and with 4 view to induce the Plaintiff to 
give credit to R. M. & Co. Words spoken upon en- 
quiry made for information will not bind, if he who 
spoke them was himself deceived. 


But the present case is not likethat, it was not a sudden 
answer gg made on enquiry—it was a deliberate affir- 
matioh, in writing, made to one who they knew would 
place confidence in their representation, of a fact which 
they had the means of knowing, and which they ought 
to have known, before they asserted it in such a manner. 


It was not a letter of friendship—but of business. It ~ 
ree the Plaintiff « to render them every assistance © 


in his power 3” that i&, to aid them with his credit. 


If a man receive services upon request, he is bound 
to remunerate them. Is there in reason, justice, or 
law, any difference between services rendered, and res- 
ponsibilities ‘incurred? In the nt case, C. & N. not 
only requested the Plaintiffto lend his credit to R. M. & 
Co. but told him he might be asswred of their complying 
fully with any contract or | they might enter 


into with him. If the'words hadbeen «we assure you,” - 
Ac. there could have'been no doubt of their respon- 


sibility. - But when they say “you may be assured,” 
&c. it is evident they meant the same” thing.’ ‘It was 
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their assurance, whether expressed in the one way Or RUSsszLL 

the other—and it was their assurance upon which the — », 

Plaintiff acted. " CLARK’S 
EX’RS. 


2d, But if these words are so artfully selected, that —_-—— 
they would not in a Court of law bind the Defendant, 
yet if they were calculated to deceive, and intended to 
induce the Plaintiff to give credit to R. M. & Co.—if 
they were such as between merchants, were understood 
to guaranty the credit of the persons recommended, 
they will have that effect in equity. 


C. & N. ought to have been-assured of the fact of the 
solidity of the house of R. M. & Co. before they stated 
it so positively. 


They ought to have enquired of them the state of 
their affairs, It is. not sufficient for them to say that 
they did not know but the fact was.so. If they were not 
certain, they ought to have stated the simple truth—that 
it was a young house—had been conducting business for 
some time and sustained a good character. That they 
themselves had given them credit to a considerable 
amount and that they were still their debtors, If C, & N. 
had written thus, as they ought to have done, the Plain- 
tiff would not have given them credit—he would have 
continued to hold the rice until he had security—and 
would not have given it up, but upon the faith of letters 
wane in his opinion would bind C. & N. to indemnify 

im. , ' 


They must have known that they. were not justified 
in stating the facts as they did. There were facts with- 
in their knowledge which ought te have excited their 
suspicions of the credit eof R. M. & Co.—parti 
the fact that their bills could not be sold without the 
indorsement of C. & N. and_ then only in small sums. 
The knowledge of the great losses of R. M. & by 
captures in 4794, and the fact that théy began business 
without capital, ought to have made C..& N. more 
careful. That C. & N. trusted them, is not evidence 
that they believed them solid. They hada personal 
confidence that R.M. &. Co... would sectire them, by 
asstgnments in case of difficulty, as in fact, they did. 











Te ie 


RUSSELL 2. As to the trust. Itis 


v. 


are to the Defendant, & J. 


CLARK’s and that the latter is not made a Defendant 


EX’Rs. 


Defendant, unless 

By the rato of Cours of et, they wil not dis- 
miss a bill for want of parties who cannot be served 
with process. 2. Atk. 510. Darwent v. Walton. 


Another reason for charging Clark alone, is that he 
has recived by far the greater part of the funds of R. 
M. & Co. and it is a principle in equity that each trus- 
tee shall answer only for the effects which he himself 


received. Digest of chancery cases,182. 1. P. Will. 81. 
Fellows o. Mitchel. 3. Atk. 583. Leigh v. Barry. 


But there is a stronger ground for chargin or 
alone. He received: from Loomis and 
assignment of funds which they held in trust, to pa 
‘apell te. hake tarpogeae Russell all such monies as they 


d be liable to anty to the Plai 

The Defendant, Citi eat a transfer of this 

signment from Loomis and ast, with full notice 
of the trust, and is thereby: ek of the Piakae 
a trast substantially for the: of the Paint 
‘There were no funds of Joseph and 
of either of them, to ‘which he could wart te aahoty bs 
judgment against them. If he had recovered the 
from them they might have resorted to this fund; and 

uity, which avoids circuity of action, will make.itdia- 

ble e directly to the Plaintiff. 


C. Lee, suggested that there was no allegation i 
the bill to which rie 


Dexter. The Defendant, is charged vt 
received such . ‘as make him liable as tras- 
tee to the Plaintiff. 


facts ri the eit, which ar re ofr 


~ These 
o in the bill and make par * rhe bill 
Bide tt nde roe ll oa 
give such relief as the facts Nocmeuests 
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C. Lex, contra. RUSSELL 
v. 
This case presents two questions yey 
4. Whether the Plaintiff’s dethand shall be satisfied 22 
out of the funds of Clark & Nightingale—and 


2. Whether it shall be satisfied out of the funds of 
R. M. & Co. 


4. Are Clark & Nightingale liable out of their own 
estate ? 


If so, it can only be upon the letters of the 20th and 
2ist of January, 1796, either because they create a liabi- . 
lity at law—or because they contain a fraudulent mis- 
representation. Ifthe letters do not create a liability at 
law, a Court of Equity will not extend them beyond 
their legal import.—If they do create a liability at law, 

‘ a Court of Equity, has tio jurisdiction. 


None of the parties considered them a8 letters of guar- 
anty, until it was suggested by Joriathan Russell, in his 
letter to ‘Nathaniel Russell, of the 44th of July, 1796. 
The Plaintiff himself, although he wrote six letters to 
the Defendant, after he indorsed the bills, and before no- 
tice of their dishonor, yet never once mentioned that he 
had indorsed such bills upon the credit of ©, & N.— 
This negligerice to give them notice that he had done 
80, is a complete discharge to them, upon the same prin- 
ciples, as the want of notice discharges the drawer of a 
bill of exchange. 


The bill states certain facts from which slight infer- 
ences afte drawn, that C. & N. intended to guaranty the 
Plaintiffs indorsement of the bills; but the answer of 
Clark, expressly denies all those inferences, and all in- 
tention of becoming responsible, and ell private assu- 
rances df indemnity from R. M. & Co. 


Although no external proof can be added to the let- 
ters, or adduced to explain them, yet the answer of the 
Defendant, who is called upon to answer as to his inten- 
tion, is evidence. It is made evidence by the Plaintiff, 
having called for it itt his bill. 

VOL. VIL. 12 





' 
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JRUSSELL «= The opinion of this Court, upon the construction of 
eC > the letters in this case, as reported in 3. Dall. 424, ‘al- 
CLARK’s though not conclusive, because it was not upon the point 
EXx’RS. on which the Court decided the cause, yet will be res- 
——--———= pected. The Chief Justice, there states, that the ma- 
jority of the Court inclined to the opinion, that the let- 
ters did not, of themselves, import an undertaking, or 
guaranty. To support this opinion, Mr. Lee referred 

to the cases cited in 3. Dall. 420. 421. 


But it is said, that the Defendant is liable by reason 
of the misrepresentation. If so, it is a clear case at law, 
and not in equity. 


But the allegation is not supported by the evidence. 
The representation was true. R. M. & Co. werea 
house of integrity and punctuality—and were in good 
credit. : : 


In order to charge the party at law, (and afortiori in . 
equity,) the representation must be false. 3. %. R. 54, 
Pasley v. Freeman—2. Esp. 92.—But here the evidence 
proves the representation to be true—and if it had been 
false, it would have been wholly a case at law. 


2. As to the ground of trust. The Plaintiff relies up- 
on three trust funds. 1. The indemnity to Clark and 
Nightingale. 2. The indemnity to Joseph and William 
Russell, 3. The trust fund in the hands of Loomis and 
Tillinghast. 


4. The indemnity to Clark & Nightingale, was only 
against the suit at law then depending, which has been 
since abandoned by the Plaintiff; and the fund with- 
drawn, and thedeed revoked under the power of revoca- 
tion which it contained. 


2. The indemnity to Joseph and William Russell, 

- was only for what they should pay. They never did, 
and never will pay any thing. It was a provision for 
their benefit, not for that of the Plaintiff. Equality is 
equity. If the Plaintiff claims a priority of payment, he 
must show a strict right. The indemnity is upon: the 
condition of a release, which J. & W. Russell have ne- 
ver given. But the deeds under which this indemnity is 
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claimed, were revoked by those of March, 4799, and 
May, 1800. 

5. As to the trust deed to Loomis and Tillinghast ;— 
the evidence respecting it is not admissible. It appears 
only in a copy of the examination of one of the partners 
of the house:of R. M. & Co. before the commissioners 
of bankrupt, certified by the clerk and judge of the dis- 
trict Court, which is not competent evidence, 


Nothing in the bill alludes to this deed, so that Clark 
had no opportunity of answering respecting it. . Besides 
it appears that the amount of indemnity claimed by 
Loomis and Tillinghast, which was to be first satisfied 
before the trust could arise in favor of Joseph and Wil- 
liam Russel was for R. M. & Co’s. notes to the amount 
of 60,000 dollars, indorsed by Loomis and Tillinghast, 
and the property pledged to them does not appear to 
exceed 28,000 dollars. Clark delivered up to L. and 
T. the notes for 60,000 dollars, and received the pro- 
perty amounting to 28,000 only. Clark had a. right 
to stand in the shoes of L. and 'T’. and claim the 60,000 
dollars, in preference to J. and W. Russell, so that, in 
fact there was no fund assigned for the benefit of the 
latter. There was no surplus after satisfying the claim 
of Loomis and Tillinghast. 


J.B. Murray ought tobe a party. The Plaintiff 
has no right to call upon one of the trustees only to an- 
swer for the whole fund, when he has received only a 
part. Ifthe jurisdiction of the Circuit Court of the 
United States is so limited, that it cannot compel the 
appearance of all the parties, let the Plaintiff a 
the State Court. The case of Darwent and a 
5.. T. R. 500 applies to the State Courts, but not to 
Courts of limited jurisdiction ; as the Circuit Courts of 
the United States are. 


The assignees of the bankrupt, Murray, ought also to 
be made parties, for they have an interest in the resi- 
duum. 


The Plaintiff also ought to have obtained’a judg- 
ment and fieri facias against R: M. & Co. before he coi 
call fora discovery of their effects. 1. Vernon, 399, 
Augell ». Draper.—6. Atk. 200, Shirley v. Watts. 


RUSSELL 
v. 
CLARK’S 
EX’RS.. ~ 
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gussxxx The want of proper parties, may be objected atthe — 
Ve hearing. 3. Atk. 111. Jones »v. , Jones.—2. Atk. $40. Dar. 
CLaRK’s went v. Walton. : 
Bx’Rs. 
re JONES, 07 the same side.—ist. fs to the low of tente: 


This Court, as a Court of Equity, has no jurisdiction 
upon any ground stated in the bill.—It states that the 
letters amount to a guaranty, but that the Plaintiff has 
failed in three suits at law. If there be a remedy at 
law, and no fraud, nor defect of evidence, it is no ease 
in equity. Noris there any equitable jurisdiction ‘on 
the ground of construction of the letters. They must 
have the same construction in equity as at law. The 
confession that the Plaintiff has no legal remedy, isa 
confession that the Defendant is not bound by the con- 
tract. Mitford, 411. 189. Nor does the ground of fraud 
alone, give an equitable jurisdiction. A Court of law 
is as competent as a Court of Equity, to decide a case 
of fraud. But it is said, there is a different remedy in 
a Court of Equity. This is true in some cases. When 
the fraud is on the part of the Complainant, a Court of 
Equity will refuse its aid ;—when on the part of the De- 
fendant, it may set aside a “deed obtained by fraud ; but 
it will give no remedy in damages for a fraud ; it will 
give no indemnity for a deceit by a third party. Where 
these are the object of the suit, the remedy is at law 
where the damages are assessed by a jury. Prec. in 
ch, 147. 


It is true, that mistake and accident, are grounds of 

itable jurisdiction; but the mistake or accident, 

be specifically stated ; the accident must be mani- 

fest, and the evidence clear. The Court will then cor- 

rect the instrument, and make it what it ought to have 

been. 1. Vez. 318, 319. Hanklev. Roy. Ex. ass. Comp. 

3. Br. C. C. 451. Burt v. Barlow.—t. Vex. jun: 59, Do- 

ran v. Rossy—id. 171, Payne v. Collier. id. 364, Smith 

v. Maitland, 
. & 

2. As to the construction of the letters, per se ; and 

the effect of the evidence in regard to them. 


. They do not import.a contract om me te 
ter of credit is well understeed among merchants. . It 
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tion that a man is trust-worthy, is sufficient.—The 


must.include a request to advance money. No declara- 2 iad 


words of the letters are to be taken in their usual signi- cLAaRK’s 
fication.—** Fou may be assured,” means only you may ExX’Rs. 


be.certain—it is only an affirmation of a fact. It con- 
tains no promise. It is immaterial how false or fraudu- 
lent the affirmation may be ; it is but an affirmation, and 
does not constitute a contract. 


No action will lie against a man upon his niere affir- 
mation that he will give his daughter a portion.—41. 
Vin. 261, Winn v, Talbot.—There must be fraud accom- 
panied by actual damage, to support an action on the 
case, for a deceit, against a stranger to the contract. 
3. T. R. 54, Pasley v. Freeman. 2. East. 92, Haycraft 
». Creasy.—It is not law, that the Defendant is liable, ‘if 
he did not use due deligence to ascertain the truth.—But 
the evidence shows that the representation was fairly 
and honestly made, and therefore whether true or false, 
is wholly immaterial. Ifthe Plaintiff was deceived, it 
must have been either by his own mistake of the purport 
of the letters, or by the assertions of Jonathan Russell. 
R. M. & Co. in their letters to the Plaintiff, call them 
letters of introduction and recommendation, not letters of 
credit or guaranty. There is no evidence to connect the 
representations, or assertions of Jonathan Russell, with 
C. & N.—He was not their agent, nor can they be res- 
ponsible for any thing he may have said. 


There is no evidence of mala fides, but strong evidence 
of the contrary, When one merchant speaks of the credit 
or integrity of another, he speaks only as to general re- 
putation. In the present case, this general reputation 
is fully proved.“ The burden of proof lies on the Plain- 
tiff, to show some act or information to the contrary, 
which came to the knowledge of the Defendant.—Fraud 
is never to be presumed. As to the captures in 1793 or 
1794, it does not appear that the vessel and cargoes were 
not insured. As those losses had happened several years 
before the letters of recommendation, and as the house 
offR. M. & Co. for aught that appears, had stood un- 
shaken thereby, those losses themselves seem to be the 
best evidence of the stability of that house. 


| As to the Trust. This is.a ground of complaint to- 


nearer 












v. 
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RUSSELL tally distinct from the question of liability. understhe 
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contract. The Complainant seems to rely upon some 


CLARK’s specific lien on the rice itself, or its proceeds: But when 


he let the rice go out of his hands, upon being satisfied 


-_—---—— of the solidity of the house of R. M. & Co.—he could not 


recall it—he lost all claim to a specific lien. 


The evidence respecting the assignment to Loomis = 
Tillinghast, is not such as this Court can notice. There 
is only a certificate of the clerk of the District Court, that 


it is a copy of a paper filed in that Court by Robert Mur- 


ray, upon his examination under a.commission of Bank- 
ruptcy. Itis not proved by the oath of any person who. 


had seen the original, nor is it mentioned in the bill, nor, 


confessed in the answer. The Plaintiff can make no 
title to a specific lien on this fund. 


The other trusts in favor of C. & N.—and of Joseph . ; 


& William Russell, were expressly revoked by the sub- 
sequent deeds ; and the Tine does not claim as a ge- 
neral creditor. 


The Plaintiff must, in his bill, show a title ;—an inter- 
est, and a right to call upon the Defendants. There 
must be some privity between them; and all persons 
interested in the trusts, must be made parties. Mitford 
31, 136, 144, 220. 2. Br. C. C. Burt v.. Dennet. 


If there are no allegations in the prior part of the bill 
to justify the interrogatories in the subsequent part, the 
Defendant is not bound to answer them.—The Plaintiff 
had no right to call for a discovery of general assets ; 
he was confined to the fands alleged in his bill. This is 
fatal as to the trust of Loomis and inghast ;—and 
another objection is, that suits are now pending in New 
York against-the present Defendants and others, calling 
for an account, of these very funds. 


Ifthe Courts of the United States have not power to 
call all parties before them, it is a good objection to their 
proceeding in the case. The Plaintiff should have ap- 


plied to the State Courts, which have power. Itis true ~ 


that each trustee is only liable for what he received, but 
that is no reason why the co-trustee should not be made 
a party. 
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Dexter anv P. B. Key, m reply. |. RUSSEEL 


; Vv. 
It is true that there ought to be before the Court, all ciark’s 
the parties who may be necessary to enable the Courtto Ex’Rs. 
do complete justice ; but the books also add the proviso, ——-—— 


that they be within the jurisdiction of the Court. Under 
the agreement to bring this cause up to this Court for a 
final decision, without an argument in the Court below, 
it was not expected that it would now be delayed by the 
allegation of the want ef proper parties. 


4. As to the liability of the Defendant upon the let- 
ters—this case differs essentially from that of Haycraft 
and Creasey, in 2. East. 92.—In that case it ‘appeared 
that the Defendant himself, was grossly duped and decei- 
ved, and his assertion was founded upon his belief only.. 
If this had not been the case he would have been liable. 
There is no difference in morality between the assertion 
of a falsehood, and‘an affirmation, without any know- 
ledge on the subject, with intent to induce the Plaintiff to 
give credit. We have called upon the Defendant to 
show that he was himself deceived. This he has not 
done, but has shewn facts tending to excite his suspi-. 
cions, and which ought to have put him more upon his 
guard. It is doubtful, whether the case of Haycraft and 
Creasey, be law. It was decided by two doubting Judges 
against the clear and decided opinion of the’ Chief Jus- 
tice, supported by great strength of argument. The opi- 
nion of Grose, is clearly untenable. 


In the case of Pasley v. Freeman, 3. T. R. 54, the on- 
ly doubt was, whether the only remedy was not in Equi- 
ty, and whether it could be supported upon the strict 
principles of thé common law. But that doubt was 
overruled, and a legal remedy established. But it is not 
decided that there is no relief in Equity. Courts of 
Chancery, do give relief in some cases, where relief may 
also be had at law. Thus, when a case of equitable ju- 
risdiction is blended with a case at law—Or where the 
remedy at law is not complete, or where a Court of 
Equity once gets jurisdiction of the case upon proper 
grounds, although there may be a remedy at law, the 
Court of Equity, will retain its jurisdiction. 


Although this cause has been several times argued, 
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yet this is the first time the question has been made, 
whether the Defendant, Clark, is not liable upon the 
ground of misrepresentation. 


The Plaintiff was not bound to give C. & N. ‘notice 
that he had indorsed the bills of R. M. & Co. It would 
have been indelicate both with regard to them and to 
C.& N. It was time enough to give notice when the 
bills were dishonored. 


. The conveyance of cest ui qué trust will be respected 
in a Court of equity. W. Russell, by liis answer, has 
assigned the trust fund to the Plaintiff- 


The supposed objections to the trust of Loomis and 
Tillinghast do not exist. ‘The bill calls upon the Defen- 


dant to set forth all the assignments and trust funds he _ 


holds from R. M. & Co. and to produce the original 


deeds, of which ies are produced by the Plaintiff, 


and to declare on what trusts he holds the property as- 


signed. The bill charges him with holding funds in- 


trust for the Plaintiff. The recital, in one of the deeds 
prodaced, leads to the trust of Loomis and Tillinghast; 
which they assigned to the Defendant who had notice 
of the trust, and without the knowledge of William Rus- 
sell. The Defendant knew to what the recital alluded; 
he knew of the trust in favor of Joseph and W. Russell 
and ought to have stated it. The notes of R. M & Co. 
with the indorsement of Loomis and Tillinghast, which 
the Defendant gave up to them in lieu of the property 
assigned to them by R. M. and Co. were of no valuw 
They were notes which R. M. and Co. had given to 
Clark in payment, and which they had paid by the as- 
signment of other property so as to relieve L. and T. 
from their indorsement—so that in truth the whole funds 
which R. M. and Co. had assigned to L. and T. for their 
indemnity, and for the indemnity of Joseph and W. 
Russell were applicable to the relief of the latter; and 
ought to be applied to the indemnification of the Plain- 
tiff. 


The nature of the speculation itself indicated that the 
proceeds of the sales of the rice, were to constitute the 
fand out of which the bills were to be paid which were 
drawn to pay for its purchase. The parties epon the 
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bills naturally looked to that fund as their principal se- RussELZ 
curity. This was known to the Defendant, Clark ; and V. 
with that knowledge he obtained possession of the pro- CLARK’s 
ceeds of this very rice, for the purchase of which, the Ex’Rs. 
Plaintiff indorsed the bills. The Defendant did not, as ——-——— 
a stranger, get them innocently into his hands, but ob- 
tained those funds in consequence of his own misrepre- 
sentation as to the stability and integrity of the house of 
R. M. and Co. It is unconscientious for him to retain 
those funds under such circumstances. ~ 


ya 


Ya 





March 5th. All the judges being present, 
MARSHALL, ch. justice, delivered the following opinion: 


This is a suit in. Chancery instituted for the purpose 
of obtaining from the Defendants, payment of certain 
bills of exchange drawn by Jonathan Russell, an agent 
of Robert Murray & Co. and indorsed by Nathaniel 
Russell; which bills were protested for non-payment, 
and have since beer taken up by the indorser. The . 
Plaintiff contends that the house of Clark & Nightin- 
gale had rendered itself responsible for these bills by 
two letters addressed to him, one of the 20th and the 
other of the 2ist of January, 1796; on the faith of 
which his indorsements, as he says, were made. ««<~ 


/ The letters are in these words—(See the preceding 


The bill alleges that these letters bind Clark and 
Nightingale to pay to Nathaniel Russel any sum for 
which he might credit Robert Murray & Co. either be- 
cause, 


ist. They do, in law; amount to a guaranty—or that, 


2d. They were written with a fraudulent intent to be 
understood as a guaranty—or that, 


3d. They contain a misrepresentation of the solidity 
and character of the house of Robert Murray & Co. 


Soon after the protest of these bills for non-payment, 
Robert Murray & Co. failed and became bankrupts. 
VOL. VII. © 43 
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RUSsseLt, Previous to their Bankruptcy they assigned a great 


v. 


proportion of their effects, including the cargoes fer 


CLARK’s the purchase of which these bills were drawn, to John 


EX’RS. 


J. Clark and John B. Murray in trust for Clark and 


———-—— Nightingale, and for sundry other creditors and ‘pur- 





. Of a court of equity. 


poses mentioned in several trust deeds which are re-: 
cited in the bill, and which appear in the record. The 
Plaintiff claims to be paid his debt out of this fund.“ 


The answer of John J.-Clark was filed, and a cer- 
tain William Russell, a partner of the house of Joseph 
and William Russell, who gave a letter of credit and 
guaranty to the drawer of the bills indorsed by the 
Plaintiff, Nathaniel Russell, was made a party De- 
fendant. Against Joseph and William Russell a judg- 
ment had been obtained by Nathaniel Russell for the 
amount of the bills indorsed by him, but they had be- 


come insolvent, and no part of this judgment had been 


discharged. 


Many depositions having been taken and sundry ex- 
hibits filed, a decree of dismission, without argument, 
and pro forma was rendered in the Circuit Court for the 
District of Rhode Island, and the cause comes into this 
court by appeal from that decree. 


It is contended by the Defendants, that the letters 
which have been recited create no liability on the part 


- of Clark and Nightingale, but are to be considered 
merely as letters of introduction. Whatever may be. 


the construction of the letters, they insist that the Plain- 
tiff, if intitled to recover, has complete remedy at law, 
and that a Court of Chancery can take no jurisdiction 
of the cause. 


It is believed to be unquestionable that a suit in 
Chancery could not be sustained on these letters against 
Clark and Nightingale, unless some additional circum- 
stance rendered an application to this court necessary. 


The Plaintiff contends that such application is neces- 
sary, because there are a great variety of facts belong- 
ing to the transaction which could not be introduced 
inte a court of, law, or which would not avail him in 
that court, but which are preper for the consideration 
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Because some of these facts rest within the knowledge pussexz 


of the Defendants—and 


Because he cannot, at law, subject the trust fund .to xex’rs. 


his claim. 


So far as respects the question whether these letters 
constitute a contract of guaranty, there can be no doubt 
but that the construction in a court of law or a court of 
equity must be precisely the same, and that any expla- 
natory fact which could be admitted in the one court, 
would be received in the other. 


On the question of fraud the remedy at law is also 
complete, and no case is recollected- where a court of 
equity has afforded relief for an injury sustained by the 
fraud of a, person who is no party to a contract induced 
by that fraud. ; 


It is true that if certain facts, essential to the merits 
of a claim purely legal, be exclusively within the know- 
ledge of the party against whom that claim is asserted, 
he may be required, in a Court of Chancery, to disclose 
those facts, and the court, being thus rightly in posses- 
sion of the cause, will proceed to determine the whole 
matter in controversy. But this rule cannot be abused 
by being employed as a mere pretext for bringing 
causes, proper for a court of law, into.a court of equity. 
If the answer of the Defendant discloses nothing, and 
the Plaintiff supports his claim by evidence in his own 
possession unaided by the confessions of the Defendant, 
the established rules, limiting the jurisdiction of courts, 
require that he should be dismissed from the Court of 
Chancery, and permitted to assert his rights in a court 
of law. 


lt is also true, that if a claim is to be satisfied out of 
a fund, which is accessible only by the aid of a Court 
of Chancery, application may be made, in the first in- 
stance, to that.court, which will not require that the 
claim should be first established in a court of law. 


In the case under consideration, the answer confesses 
nothing. So far from furnishing any evidence in sup- 
port of the Plaintiff’s claim, it denies, in the most full 
and explicit terms, the whole equity of the bill. 
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This ground of jurisdiction, therefore, is totally with- 
drawn from the case. | : 


It remains to inquire whether the Plaintiff can be let 
in to claim on any part of the trust fund: and this de- 
pends principally on his claim being within any one of 
the trusts declared. 


The first trust deed, which was executed by Robert 
Murray & Co. on the 23d day of March, 1798, is de- 
clared to be in trust to apply the monies arising from 
the trust property «* in payment and satisfaction of the 
debts and balances which shall appear to be found to be 
due and owing from the said parties of the first part 
(Robert Murray & Co.) to them the said John J. Clark 
and John B. Murray (the trustees) and to sach other 
of the creditors” of the said Robert Murray & Co. as 
they should, by any instrument of writing, within twelve 
months, appoint. 


It may be doubted whether this declaration of trust 
would be applicable to a collateral undertaking not, at 
the time, carried into judgment. 


In the second deed, one of the trusts declared is, to 
repay Clark and Nightingale for any sums they may 
pay or be liable to pay under a suit at the time depend- 
ing against them. ‘That suit was dismissed. 


Without deciding whether Russell could avail himself 
of this trust, having failed in the particular action then 
depending, /the court will proceed to inquire how far 
Clark and Nightingale were liable to. the Plaintiff for 
the debt due to him from Robert Murray & Co. 


The law will subject a man, having no interest in the> 
transaction, to pay the debt of another, only when his 
undertaking manifests a clear intention to bind himself 
for that debt. Words of doubtful import ought not, it 
is conceived, to receive that construction. /It is the duty 
of the individual, who contracts with one man on the 
credit of another, not to trust to ambiguous phrases and 
strained constructions, but to require an explicit and 
plain declaration of the obligation he is about to assume.) 
In their letter of the 20th, Clark and Nightingale indi- 
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eate no intention to take any responsibility on them- pyssery 
selves, but say that Mr. Russell may be assured Robert ,°  ~< 
Murray & Co. will comply fully with their engage- 6; inks 
ments. In their letter of the 2ist they speak of the let- | pyps. 

ler of the preceding day as a letter of recommendation, 
and add ** we have now to request that you will endea- 
vor to render them every assistance in your power.” 


nee ee ee ee 


How far ought this request to have influenced: the 
Plaintiff? Ought he to have considered it as a request 
that he would advance credit or funds for Robert Mur- 
ray & Co. on the responsibility of Clark and Nightin- 
gale, or simply as a strong manifestation of the friend- 
ship of Clark and Nightingale for Murray & Co., and 
of their solicitude that N: Russell should aid their ope- 
rations as far as his own view of his interests would in- 
duce him to embark in the commercial transactions of a 
house of high character, possessing the particular good 
wishes of Clark and Nightingale? 


It is certain that merchants are in the habit of recom- 
mending correspondents to each other without meaning 
to become sureties for the person recommended; and 
that, generally speaking, such acts are deemed ‘advan- 
tageous to the person to whom the party is introduced, . 
as well as to him who obtains the recommendation. 


These letters are strong, but they contain no intima- 
tion of any intention of Clark and Nightingale to be- 
come answerable for Robert Murray & Co., and they 
are not destitute of expressions alluding to that recipro- 
city of benefit which results from the intercourse of 
merchants with each other. « The friendship,” say, 
they, in their letter of the 20th, «we have for these 
gentlemen, induces us to wish you will render them 
every service in your power, at the same time we flat- 
ter ourselves this correspondence will prove a mutual 
benefit.” 


Mr. Russell appears to have contemplated the trans- 
action as one from which a fair advantage was to be 
derived. He received a commission on his indorse- 
ments. 


The court cannot consider these letters as constituting 
a contract by which Clark and Nightingale: undertook 


a 
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RUSSELL to render themselves liable for the engagements of Ro- 
Ve bert Murray & Co. to Nathaniel Russell. Had it been 
CLARK’s sucha contract, it would certainly have been the duty 
Ex’rs. of the Plaintiff to have given immediate notice to the 
——-——— Defendants of the extent of his engagements. «<x « 


———— ie 
It remains to inquire whether these letters contain 
such a misrepresentation of the circumstances and tha- \ 
racter of the house of Robert Murray & Co as to tin. ~ 
der them accountable to the Plaintiff for the injury he 


has sustained by trusting that company. 


The question, how far merchants are responsible for 
the character they give each other, is one of much deli- 
cacy, and of great importance to the commercial world. 


That a fraudulent recommendation (and a recom- 
mendation, known at the time, to be untrue, would be 
deemed fraudulent) would subject the person giving it 
to damages sustained by the person trusting to it, seems 
now to be generally admitted. The case of Pasley »v. 
Freeman, reported in 3 Durnford and East, recognizes 
and establishes this principle. Indeed, if an act, in it- 
self immoral, in its consequences injurious to another, 
performed for the purpose of effecting that injury, be 
not cognizable and punishable by our laws, our system 
of jurisprudence is more defective than has hitherto | 


been supposed. 


But this does not, appear to the Court to be the case 
described. It is proved incontestibly that when the 
letters, on which this suit depends, were written, Robert 
Murray and Co. were in high credit, and were carrymg _ 
on business to a great extent, which was generally 
deemed profitable. The bill charges particular know- 
ledge in Clark and Nightingale that this apparent pros- 
perity was not real. But this, as well as every other 
allegation of fraud, is explicitly denied by the answer ; 
and the answer, being responsive to the bill, is evidence. 
Had the Plaintiff-been ableto exhibit proofs which would 
have rendered this fact doubtful, it might have been pro~ 
per to have directed an issue for the purpose of trying} 
it: but he has exhibited no such proofs. 


In writing the letters, then, recited in the bill, Clark: 
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and Nightingale stand acquitted of the imputation of RussELL 
fraud. v. 

' CLARK’S 

But it is contended by the Plaintiff, that the repre- £Ex’Rs. 

sentation they made of the circumstances of Robert ——-—— 
Murray and Co. was, at the time untrue ; and that this 
misrepresentation, whether made ignorantly or know- 
ingly, was equally injurious to Nathaniel Russell, and 
equally charges them with the loss he has sustained by 
trusting to their assurances. 








































The fact, that Robert Murray and Co. were not, in 
January, 1796, in solvent circumstances, is not clearly 
made out: but the cause does not rest entirely on this 
fact. The principle, that a mistake in such a fact as the 
real internal solidity of a mercantile house, whose ex- 
ternal appearance is unsuspicious, shall subject the per- 
son, representing their solidity to another, to the loss 
sustained by that other in trusting to this representation, 
is not admitted. 


Merchants know the circumstances under which re- 
commendations of this description must be given. They 
know that when one commercial man speaks of another 
in extensive business, he must be presumed to speak 
from that knowledge only which is given by reputation. 
He is not supposed to have inspected all the books and 
transactions of his friend, with the critical eye which is 
employed in a case of bankruptcy. He must, therefore, 
be supposed to speak of the credit, not of the actual 
known funds of the person he recommends; of his ap- 
parent, not of his real solidity. In such a case it is 
certainly incautious and indiscreet to use terms which 
imply absolute and positive knowledge. It may, per- 
haps, be admitted that, in such a case, fraud may be 
presumed on slighter evidence than would be required 
in a case where a letter was written with more circum- 
spection. Yet, even in such a case, where the commu- 
nication is honestly made, and the party making it has 
no interest in the transaction, he has never been declar- 
ed to be responsible for its actual verity, The reason 
of the rule is, that merchants generally possess, and 
are therefore presumed, in their correspondence, to 
speak from that knowledge only of the circumstances 
of other merchants, which may be acquired by observing 


Oe SUPREME COURT U. 8. 


RUSSELL their course of business, their punctuality and their 
~ general credit. 
CLARK’S 
EX’RS. This principle appears to have been fully considered 
——-—— in the case of Haycraft v. Creasey, reported in 2 East, 
in which case all the authorities were reviewed, It 
does not appear that a single decision has been ever 
made, asserting the liability of the writer of such a let- 
ter. Thecase of Haycraft v. Creasey denies his liabili- 
ty; and that case appears to this Court to have been de- 
cided in conformity with all previous adjudications. 


It is therefore the opinion of the Court, that Clark 
& Nightingale, having believed, and had reason to be- 
lieve, so far as is shown by the evidence in this cause, 
that the representation they made to the Plaintiff, of the 
character and circumstances of Robert Murray and Go. 
was true, are not liable to the Plaintiff, in consequence 
of that representation, for the credit he gave to that 
company. 


A claim is also set up to the funds in the liands of 
Clark and Nightingale, founded on the circumstance 
that they consist, in part, of the rice purchased with 
the bills indersed by the Plaintiff. But as no specific 
lien is alleged to have existed, and as the particular 
fraud, alleged to have been committed to acquire those 
funds, is not proved, this claim is unsustainable. ; 


The Plaintiff, then, cannot be considered as a trust 
creditor in consequence of any claim, he can assert 
against Clark and Nightingale. 


The second deed which is dated on. the 2ith day of 
March, 1798, is also in trust «to pay to Joseph and 
William Russell, the amount that shall be recovered and 
paid from them to Nathaniel Russell,” &c. «upon ac- 
cornt of a letter of credit,” &&c. «and for which the said 
Nathaniel Russell hath recovered a judgment against 
the said Joseph and William Russell.” 


No part of this judgment has ever been paid, and Jo- 
seph and William Russell are insolvent. The state of 
things, then, has aps not yet occurred in which Jo- 
seph and William Russell could demand the execution 
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of the trust: and the Court, though with some hesita- 
tion, feels constrained to decide that, under the terms of 
this trust, Nathaniel Russell claiming through J 

and William Russell, cannot demand its execution di- 
rectly to himself. . ™ 


It also appears that, in September, 1796, Robert 
Murray and Co. assigned to Loomis and Tillinghast, 
certain personalties in trust. This assignment was 
surrendered to Clark and Nightingale in consideration 
of notes to a large amount, in which Loomis and Til- 
linghast were bound for Robert Murray aud Co. It 
appears that Clark and Nightingale are otherwise se- 
cured with respect to these notes: at least, there is rea- 
son to believe that they are secure. 


Clark and Nightingale, having taken this assign- 
ment with notice of the trust, take it clothed with the 
trust. They are trustees for the same uses and to the 
same extent with Loomis and Tillinghast. 


A paper appears in the cause, which purports to be 
the assignment to Loomis and Tillinghast. assign- 
ment is in trust, first, to repay themselves any sums 
which they may pay on account of certain undertak- 
ings made by them for Robert Murray and Co. and, 
secondly, in trust «to pay to Joseph and William Rus- 
sell all such: monies as they shall be liable to pay, as 
guaranty as aforesaid, to Nathaniel Russell upon bills,” 
&c. reciting the bills for which this suit is instituted. 


It is settled in this Court, that the person for whose 
benefit a trust is created, who is to be the ultimate re- 
ceiver of money, may sustain a suit in equity, to have it 
paid directly to himself. 


This trust being to pay Joseph & William Russell, a 
sum they are liable to pay to Nathaniel Russell, and be- 
ing created in such ternis, that the money is certai 
payable to them, the purposes of equity will be best ef- 
fected by decreeing it, in a case like the present, to be 
paid directly to Nathaniel Russell. Indeed, a Court 
ought not to decree a payment to Joseph & William Rus- 
sell, without security, that the debt to Nathaniel Rus- 
sell should be satisfied. 
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Russe But it is not shown, by any legal evidence, that this 


wv. 


paper is the assignment which was made in trust to 


ctarK’s Loomis & Tillinghast, and transferred by them to Clark 


ex’rs. & Nightingale. Its verity is not admitted by the De | 
——.-———- fendants, nor proved by the Plaintiff. 


Nor are the circumstances under which the transfer 
was made, nor the present circumstances of the trast, 
sufficiently before the Court, to enable it to decide with 
certainty, whether the prior trust to Loomis & Tilling- 
hast is satisfied, or otherwise so secured, that the trust 
fund may now be applied to the debt of Joseph & William 
Russell. 

Could these defects be supplied, the Court would still 
be unable to decree in favor of the Plaintiff, for want ef 
proper parties. 


The incapacity imposed on the Circuit Courts to pro- 
ceed against any person residing within the United 
States, but not within the District, for which the Court 
may be holden, would certainly justify them in dispen- 
sing with parties merely formal. / Perhaps in cases 
where the real merits of the cause may be détermined 
without essentially affecting the interest of absent per- 


sons, it may be the duty of the Court: to decree, as be- 


tween the parties before them. But in this case, the 
assignees of Robert Murray, & Co. are so essential to 
the merits of the question, and may be so much affected 
by the decree, that the Court cannot proceed to a final 
decision of the cause till they are parties. ‘Fhey may 
contest the validity of all the deeds under which, both 
parties claim, and assert in themselves, for the benefit of 
the creditors generally, a right to the whole fund. Cer- 
tainly this Court ought not, on light grounds, and with- 
out due precaution, to change the hands in which this 


fund is placed, until any claim of the assignees to it may _ 


be decided. 


_ Should this difficulty be obviated by tig the 
effect of the decree, till the validity of the trust deed: 
should be decided, or by directing security to be given, 
another presents itsélf, which cannot be removed. The 
assignees have a right to contest the claim of Nathaniel 
Russell, and may, either deny its original validity, or 
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show that it has been paid. ‘They are, a: essential RUSSELL 
parties, and the Court ought not to decree in favor o v. 





the “Plaintiff, without is possible, that they cEaRK’s 
may consent cé themselves és in this CaliSe, Ex’RS: 


and, as a Court may, instead nstead of dismissing a bill brougnt ——-—— 


to a hearing without pra r parties, give leave to make 
new. parties, the “Court will, in this case, set aside the 


decree of the Circuit Court, disiiissing this bill, andre-  , 
mand the cause to the Circuit it Court, withleaveto make / 


new parties. eis 


——EEE— 


SCHOONER CATHERINE vw. THE U. STATES. 
1812, 


Feb. 13th. 





Absent.... Washington, justice. 
: . Ifthe counsel 
for the Appel- 


THIS case was dismissed because the counsel for jant neglect to » 
the Appellant had not furnished the Court with a state- furnish the * 


ment of the points of the case, agreeably to the oT Cont sig 
rule on that subject. ee 
—_ 








BINGHAM & oruers v MORRIS & oTHERs. eaia. 


Feb. 18th 


MEREDITH, moved the court to dismiss this Th aries 
appeal, because the transcript of the record was not filed 4runs ae 
within the first six days of the term, agreeably to the not filing the 
géneral rule (ante vol. $. p. 239.) The transcript was rPtet 
filed on the 13th day of the term and before the motion within the first 
to dismiss. fied pare 

to cases 

The Court, (WASHINGTON, justice, absent t) said that diet 
they did not consider the rule as applyir eae case have tate dien 
where the transcript shall have been filed the mo- before the mo- 
tion for dismissal. dene dae, 





Motion averruled. 
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- THE SLOOP ACTIVE co 

1842. 4 
Feb. 19th. vp 
THE UNITED STATES. 


eae 


Present....All the judges. 


THIS was an appeal from the sentence of the 
Thedepariure Circuit Court of the District of Connecticut which af. 
ofa vesel firmed that of the’District Court condemning the sloop 
rom the ° 
wharf of a Active and Cargo. 


port, and pro- 
secure sur ‘The libel stated that the sloop active was an Ameri- 


therefrom can vessel duly enrolled and licensed for the cod-fishery 
Soon bh on the 5th of July, 1808, and had given the bond re. 
not a depar- quired to be given by such vessels under the several 
poder acts of Congress laying and enforcing the embargo; 
the meaning or and hada permit to depart and be employed in the cod 


ry A, an fishery. 


men em- : 
bargo act of That in the night between the 4th and 5th of July, 
oa bo 1808, at the port of New London, there was secretly 
vessel had’ not and unlawfully laden on board her, a cargo consisting 
ey hes of barrels of beef, fish, butter, &c., without the know- 
before oie ledge and not under the inspection of a revenue officer, 


A licensed with intent unlawfully to proceed with the vessel and 
fshing vessel cargo to some place without the port, harbor and dis- 
feiture [under trict of New London. ‘That the vessel so laden, left 
the Sad section her place at the wharf in the port of New London, in 
the 18thof Fe- the night, without the knowledge of any custom house 
| me officer, without a license or permit, and without any 
licensing ves- custom house papers, and departed therefrom and out 
sels} for sailing, of the said port, and proceeded on her said intended 
aoe in. Unlawful voyage to somé place to the custom-house offi- 
tent to carry cers unknown. That the cargo was worth more than 
them {2 27° 600 dollars. That the vessel was unlawfully employed 
without a i. in trade other than that for which she was licensed. 
censetherefor; ’ ~ as es 


although the: ~mnhe facts of the case appeared to be as stated in the 


holly of do- libel, except that the vessel was seized in the act of 
met Soe leaving the port, but before she had gone out of the 
ture and not port; and that Gates, the owner of the greater part of 
able © any the cargo, was neither master, owner nor mariner of 
~ 4 cargo is the vessel], ' 
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Prrxr and Dana, for the A SLOOP 
ACTIVE 
Three questions arise in this cause. v. 
U.STATES. 


4. Whether the vessel and cargo were forfeited by ——-—— 
being laden contrary to the 2d section of the act of 25th — to 
April, 1808-—vol. 9, p. 146, which declares that « no jes it belong 
ss vessel shall receive a clearance, unless the lading to the master, 
ss shall be made hereafter under the inspection of the Own % 0. 
« proper revenue officers, subject to the same. restric- vessel.’ 
ss tions, regulations, penalties and forfeitures, as are 
«: provided by law for the -inspection of goods, wares 
ss and merchandize imported,” &c. 


2. Whether she departed from a port of the United 
States without a clearance or permit, contrary to the 3d 
section of the act of the 9th of January, 1808—vol. 9, 
p- 11. 


3. Whether she was employed in any other trade 
than that far which she was licensed, contrary to the 
32d section of the aet of February 18th, 1793,for en- 
rolling and licensing vessels—vol. 2,'p. 193. 


4. Upon the first question, nothing will be added to 
the arguments urged in the case of the Paulina. (Ante 
p- 55.) 


The only penalty, under that act, for lading without 
the inspection of a revenue officer, is the denial of a 
clearance. 


_ ‘There was no law then in force to punish the intent 
to violate the embargo. The act of January 9th, 1809, 
(vol. 9, p. 18%) first made it penal to lade a vessel with 
that intent. 


The libel does not charge the intent to be to export 
the cargo to any foreign place, which was the evil in- 
tended to be guarded against by all those laws. It was 
not unlawful to transport domestic goods from one dis- 
sks to enateee Sa. oe te Te ee 

according to the provisions of January 
Othe 108A Cools Se GvG pet Seg. AED POE 
port or . : 
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SLOoP The 5th sectiéin of the act of January 9th, 1869, 
AOTIVE (commonly called the enforcing act) first made the ve 
v. sel liable to forfeiture for lading without a permit. This 
U.STATES. is a legislative confession that the law was not 80 before. 
——-—— It sanctions our construction of the act of the 25th of 


April, 1808. 


2. It appears from the evidence that the vessel was 
seized within the port, about a mile and an. half from 
tlie wharf, : 


She did not « depart from’? the port, and is therefore 
not liable to forfeiture under the $d section of the act 
of January 9th, 1808. 


3. Was the Active engaged in 1 jar {other than 
that for which she was licensed] within the meaning of 
the enrolling act? 


By the 32d section of that act, vol. 2,,p. 193, it is de- 
clared, “ that if any licensed vessel shall be employed 
‘* in agy other trade than that for which she is licensed, 
«* such vessel, with her tackle, apparel and furniture, 
‘‘ and the cargo found on board her, shall be forfeited.” 


The object of this provision evidently was to prevent 
smuggling, and other frauds upon the revenue. This 
is evident from various expressions and provisions in 
other parts of the act. 


Thus the $3d section provides that if the cargo be- 
long to a person other than the master, owner, or ma- 
riners of the vessel so trading, and if the duties on the 
cargo have been paid or secured according to law, such 
cargo shall not be forfeited. 


The reason is, that the revenue cannot be defrauded 
if the dati¢s have beén paid. If then this vessel had 
been laden with foreign goods, and the duties had been 
paid, they would not have been forfeited; a fortiori, 
would they be exenipt from forfeiture, being American 
produce and not liable to any duty. | 


So, in the 4th section of, the.édmie acts vol. 2, p. 474, 
bond is to be given to pay to the United States 1,000 
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dollars in case it shall that the vessel has been 
aires the United sorte 


employed in any trade, whereby the revenue of 
States has been » during the time the license’ 


was in force; the master is to take an oath that u.sTATEs. 
she shall not be employed in any trade whereby the ——-—— 


revenue may be defrauded. 


By the 5th section, it is declared that no license shall 
be in force for carrying on any other business or employ- 
ment than that for which the vessel is specially licensed ; 
and by the 6th section, every vessel found trading be- 
tween district and district, or between different -places 
in the same district, without being enrolled and licensed, 
if laden with goods, the growth or manu re of the 
United States only, (distilled spirits excepted) or in bai- 
last, shall pay foreign fees and tonnage, but if she has 
any articles of foreign growth or manufacture, or dis- 
tilled spirits, the vessel and cargo shall be forfeited. 


The license which the sloop 4ctive had for the cod 
fishery not being in force for the coasting trade, she 
was found trading between different places in the same 
district without a license, and therefore was within the 
6th section of the act; arid being laden only with do- 
mestic produce, was only liable to pay foreign fees and 
tennage. 


By the 8th section, if a vessel, enrolled and licensed, 
shall proceed on a foreign voyage, without giving up 
her enrolment and license, and being registered, such 
vessel, and the goods so imported therein, shall be liable 
to forfeiture. Under this section the vessel must actu- 
ally make the foreign voyage and import goods before 
she can be forfeited. 


The 12th section authorizes a change of the master, 
and requires the new master, or the owner, to make 
oath that the véssel shall not, while the license continues 


in force, be employed in any manner whereby the reve- 


nue may be defrauded. 


By the 21st section, a licensed fishing vessel trading 
to a foreign port without a license or permit therefor, 
is anly liable to forfeiture in case she be found within 
three leagues of the coast with foreign goods on board 
to the value of 500 dollars. Domestic goods found on 
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stoop board are not liable to forfeiture. It cannot therefore 
ACTIVE be supposed that the legislature intended to render such 


a vessel liable to forfeiture, for carrying domestic goods, 


U.STATES. upon which no duties were payable, from one part of a 


port to another. 


The act of taking onboard certain domestic goods 
and carrying them from dne part of the port to another 
is not such a trade as was contemplated in the 32d sec. 
tion of the act. Such a construction would be contrary 
to the spirit of the whole act. 


All that can be said is, that she took in the goods 
with intent to trade ; but this is not trading. Such an 
intent is not punishable. 


Darras, Attorney of the United States for the District 
of Pennsylvania, and PINKNEY, Attorney General of the 
United States—for Appellees. | 


The parties engaged in this transaction were consci- 
ous that it was an unlawful business. This vessel was 
confined by law to the cod fishery. She could not law- 
fully carry on the coasting trade. 


She was laden in the night, and was towing out of 
the harbor when she was seized. Gates, who claims 
the cargo, appears to be master for that voyage—at 
least he had the use of the vessel, and was on board 
and there was no other master. 


1. The first enquiry is, whether this vessel is liable 


to forfeiture under the embargo law, and 


2. Whether she is liable under the enrolling and li- 


censing act. 


4. She departed from a port of the’ United States 
without a clearance or permit, contrary to the act of 
January 9th, 1808—vol. 9, p. 11, § 3. 


To depart from a port, does not mean to go out of. 


the port. She departed from the port when she set 
sail to leave the port—when she broke ground. This 
is the construction always given to policies, when the 
insurance is from (not.at and from) a certain port. 
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2. The ion of.the revenue was ot the only soo 
object of predibition te wr the. licanes ct: snaithar ACTIVE 
purpose than that for which it was given. It was ma-~  v. 





terial to know in what kind of trade every vessel was U.STATEs. 
engaged. ll the sections which have been cited show ———-——— 
that it was the intention of the legislature’ to prohibit 
the vessel from engaging in any other employment 
than that for which she was licensed, although such 
employment should not in any manner affect the reve- 
nue. _ It is a plain and express prohibition under tlie 
penalty of forfeiture of vessel and cargo—and it is un- 
necessary. to enquire into the motives of the legislature. 


She was engaged in the asonens of carrying goods 
from one place to another—and this was an employ- 
ment or trade for which she had no license. She was 
as much engaged in trade at the inception as she would 
have been at the consummation of the voy. It was 
not necessary that she should have finished the voyage, 
or have been engaged in buying and selling. 


_ February 26. 


Marsnat., Chief Justice, delivered the opinion of the 
court as follows :* 

The sloop Active, a vessel licensed for the fishing 
irade, was laden, in the night of the 4th of July in the 
year 1808, in the port of New London, and was seized 
by the revenue officer, after having left the wharf with- 
out a clearance, under circumstances which justify a 
belief that she was about te proceed un a foreign bo 
age in violation of the acts laying an embargo. . 
vessel and cargo were libelled as having been forfeited 
under the laws of the United States, and were both 
condemned in the District. Court, which sentence was 
affirmed in the Circuit Court. 


This sentence is supported on the part of the United 
States under the 3d section of the supplementary act to 
the act laying an embargo, and the 32d section of the 
act for enrolling and ficensing pe or vessels to be 
employed in the coasting trade fisheries. 


* Judge Todd was absent in consequence of indisposition,  “ 
vor Vin Ss 
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sidor — This court is of opition, that however criminal the 

active initentions of those ‘On Boafd the Abtive might ‘have 

v. been, neither the vessel nor Cargo Welt forfeited wider 

t.starés. the 3d settioh of the « att siippletitentaty te the act, en- 

——-—— titled an act Taine an embargo oni all ships and vessels 

ih the ports and harbors of the United because 

she appears to have been seizéd im port; and & depar- 

ture from port without a cleatance Was nectisary to 
consummate the offence. 


The case is untloubtedly Within thé words of the 52d. 
section of the enrolling and licensing act. The Attive 
was a licensed yessel employed in a trade other than 
that for which she was licensed. 


The argument that this act was intended nierely ‘to 
secure the revenue, and that its provisions G6 not cén- 
template ‘a vessel laden with domestic prodticé not sub- 
ject to duty, has been urged with t force and cer- ! 
tainly derives much strength from the Variows sections | 
of the act which have been quoted. But the words of ! 
the 32d section are explicit, antl a other pre- | 
ceding sections furnish much reason for believing that 
a forfeiture in a case where the revéhiue Could net be 
defrauded, might not be contemplated by the legislatate, 
yet they are not so expressed as to control the 32d sec- | 
tion. The Active and héF Cargo, therefore, nitist be | 
considered as forfeited, €xcépt 66 fat as they cote : 
within the 35d section. 


That section is in these words: “ Provided névéerthe- 
“« less, and be it further enacted, That in a Cases. 
«« where the Whole or any patt of the lailing, or cai 
* on boatd, any ship or vessel, shall belong, bona . 
“ to any person or persons ‘other than the thaster, own- 
“er, Or mariners, of such ship or véssel, and upon 
s‘ which the-duties shall have bee previously paid or 
« secured, according to law, shall be exempted from 
‘any forfeiture w this act, ahy thing therein con- 
# tained to the contrary notwithstanding.” 


* In this Case the libel states, that Billings and 
organ were owners of the vessel, and a cér- 


tain owner of cargo. A claim is | 
filed by pinliags and Morgan in f ae veil and part, of | 
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the cargo, and, by Gates for the residue ¢ 
It appears, then, both from the libel and iim, th at 

part of the cargo did « belong, bona fide, | 

other than py empaly. owner or mariners of gh aghsg ship vveaieal 
or vessel,” is part of the cargo cames com y aon 
within that part of the description which reigtes to th 

ownership of the property. But the goods on 

being liable to no duty, the duties could not have ‘been 
previously paid or secured. a 


‘The court considers this section as m ing a 
ear intention in the legislature to oot m for- 
feiture a cargo not belonging to the owner, pee or 
mariners, hes rovided that.cargo was not liable to duties. 
Whether this condition was produced by a 
payment of duties, or by a perfect exemption gr 
ties, must be immaterial. Duties cannot Me = or se- 
sured, according to law, on not liable, by law, to 
duty. The legislature must be understood, when say- 
ing «* upon which the duties have been previously paid 
or secured according to law,” to mean, “ upon which 


the duties, if any, hove been previously paid,” &c, 


It is the opinion of the court, that the sentence of the 
Circuit Court be reversed as to so much of the cargo of 
the sloop Active as is claimed as the property of 
Gates, and be affirmed as to the vessel and the residue 
of the cargo. 


And it is directed to be certified that thes -was 
probable cause of seizure. 








a 
HAWTHORNE, CLAIMANT ea 

OF THE BRIG CLARISSA CLAIBORNE : 

”. Feb, 20th, 
THE UNITED STATES, 
PresentaorAll the Judges. 

THIS was an from the sentence of the District This Court 

Court, at New Orleans, the Brig Clarissa an re 


Claiborne, for violating a law of the United States. take new evi- 
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Haw- Hane, Moved for a dertibrort upon a suggestion it of 
THORYE, d minution of the record, in not sending up the deposi- 


cLAMnN’r. tions of the witnesseses. | 
OF BRIG : 
cLaRissa ManrsHaxx, Ch, J.—What prevents you from produc- 
ciat- ing the witnesses here, or taking their depositions de 
BORNE 1000. 
v. 
v.sTaTEs. Hare, Suggested a doubt, whether cases for viola- 
——-—— tion ofthe Embargo, are cases of admiralty, or of prixe 


dencetobe jurisdiction. 

used 75s ot we 

a case of Ad- 

miralty Juriss However, on a subsequent day he moved for, and ob- 


diction. tained a commission to take the depositions of witnesses 
at New Orleans, to be used on the trial in this Court, at 
the next term. 


A like commission was granted in the case of Williams 
and Armroyd, at this term. 





-— —— nat: 





THE UNITED STATES 
, 


41812, JOHN GOODWIN, 
)- - _____ _____] 


No writ of ex: .../ HIS was an action of debt brought originally in the 
ror lies tothe District Court, for the District of Pennsylvania, by the 
Supreme United States, against John Goodwin, for 15,000 dol- 


United Stes, APS, ag a penalty for not entering goods agreeably to the 
toreversethe prime cost, at the place of exportation, with intent to de- 
jidgment of * fraud the revenue. ‘The judgment of the District Court, 
in a civil ae- » Which was in favor of the. United States, was, upon a 
a has writ of Error, reversed in the Circuit Court ; and there- 
-up to the Cir- upon the United States sued out the present writ of Er- 
ta _ par to this Court. 

tom the Dis- * ’ ° 

trict Court, by 

writ of error. A donbt having been suggested, whether this Court 

could take jurisdicti ion by writ-of Error, in a civil ac- 

tion, which had been carried up by writ of Error, from 
the District Court to- the Circuit Court, that question 
was submitted to this Court without argument. 
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At a subsequent day, viz: March 40, all the Judges v. states 
being present. ; Ko 
: GOODWIN. 
WasHineTon, J. delivered the opinion of the Court — 
as follows : . . 





This case stands upon a writ of error to the Circuit | 
Court, for the District of Pennsylvania. By the record, 
it appears, that an action of debt was brought, in the | 
name of the United States, against the Defendant in er- — 
ror, in the District Court of Pennsylvania; in which 
judgment was rendered for the United States. On a 
writ of error to the Circuit Court for that District, that | 
judgment. was reversed; and upon like process, the iit 
cause has been brought into this Court, for re-examina- 
tion. A rule has been obtained by the Defendant in , 
error, upon the United- States, to show cause why the 
writ of error should not be dismissed ; and the ground of 
the rule is, that, as the cause was not removed from the 
District into the Circuit Court, by appeal, but by writ of . ‘ 
error, there is no provision in any of the laws of the 
United States, giving jurisdiction to this Court, to re- 
examine the judgment of the Circuit Court, upon a writ 
of error or otherwise. This question can only be de- 
cided by an attentive consideration of the different acts 
of Congress on this subject. . 

The 21st section of the judicial law of 1789, declares, 
that from final decrees in a District Court in cases of ad- 
miralty and maritime jurisdiction, where the in ' 
dispute, exclusive of costs, exceeds 300 dollars, an ap- 
peal shall be allowed to the Circuit Court. The 22d section 
provides, that final dec and judgments in civil actions, #i 
in a District Court, whéfe the matter in dispute exceeds . t Hi 
the value of 50 dollars, e of costs, may be re-ex- aa 
amined and reversed or aff#med in a Circuit Court, up- 
una writ of error. This section then proceeds to de- 
clare, that, upona like process, (that is to say, upon a writ 
of error,) may final judgments and decrees in ctvil actions 
and suits in Equity, in a Circuit Court, brought there 
by original process, or removed there from the State 
Courts, or by appeal from a District Court, where the va- 
lue exceeds 2,000 dollars, exclusive of costs, be re-ex- 
amined and reversed or affirmed in the Supreme Court. 


j 





| 
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vu. staves The 2d section of the act of the 3d of Marchi,1303,s0 


far changes the above sections of the act of 4799, th 


GoopWiN. whereas the latter allows an appeal from the District to 
——--—— the Circuit Court, only in admiralty and maritime cases, 


where the value in dispute, exclusive of costs, exceed, 
300 dollars, the former provides, an appeal from all final 
judgments or decrees in a District Court, where the mat- 
ter in dispute, exelusive of costs, exceeds 50 dollars, 
and also an appeal to the Supreme Court, from all final de- 
¢rees and judgments in a Circuit Court, in cases of Equi- 
ty, of Admiralty and Maritime jurisdiction, and of prize 
or no prize, where the value, exclusive of costs, exceeds 
2,000 dollars. But this law makes no provision for the 
appellate jurisdiction of the Supreme Court in any other 
cases than those above mentioned. Consequently, we 
must refer to the sections of the act of 4789, before no- 
ticed, (which are still in force, except so far as they are 
inconsistent with the provisions of the act of 1803,) to 
see in what cases, other than those provided for by 
the act of 1803, the Supreme Court can review the ?- 


cisions of the Circuit Courts. It has been shown, that 


all final judgments or decrees in civil actions and suits 
in equity, in a Circuit Court, brought there by original 
process, or removed from the State Courts, or'by appeal 
from a District Court, may be re-examined in the Su- 
preme Court, upon a writ of error. But no case can, 
under thisfict, be removed from a District Court by ap- 
peal, except it be of admiralty and maritime jurisdic- 
tion ; and, consequently, under the literal construction 
of this law, no other cases could be carried from the 
Circuit Court to the Supreme Court. The question 


then, is, whether the word appeal, in the 22d section, is . | 


to be understood technically, or merely as descriptive 
of the appellate jurisdiction * the Superior Court, 
rticular mode by which a cause 
is transmitted to that j on? This question ap- 
pears io have been consi by the Supreme Court 
so early.as the year 1796, in the case of Wiscart v, 
Dawhy, Chief Justice Ellsworth, in delivering the 
opinion vf the Court in that case, expresses himself, as 
follows :—* The act of 1789, speaks of appeal and writ 
of error, but does not confound them. They are to be un- 
derstood according to their ordinary acceptation. An 

peal is a civil law.p and removes a camse en- 
tirely, subjecting the law and fact, to a review and re- 
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trial. A writ of error is a common law procéss, and VU. STATES 
removes for re-examination, nothing but the law. ig @. 
statute observes this distinction. In admiralty and Goopwx. 
maritime causes, an appeal is allowed from the District === 
’. the Circuit Court, if the matter in dispute exceeds 

300 dollars, and yet decrees and judgments in civil ac- 

tions may be removed by writ of error, from the Dis- 

trict to the Circuit Court, though the value barely ex- 

ceeds 50 dollars.” ‘ In another part of this opinion, the 

judge adds, «that as to the appellate jurisdiction of the 

Supreme Court, the 22d section says, and, upon alike pro- 

cess, that is, upon a writ of error, shall final judgments 

and decrees in civil actionS’, viz: cases not criminal, 

and suits in equity, é&c.—Among the causes which may 

be brought to the Supreme Court, by writ of error, are 

cases which had been removed to the Circuit Court, by 

appeal from a District Court, which can only be cases 

of admiralty and maritime jurisdiction.” 


_The objection made to this interpretation of the word 
ypeal, that judgments in civil actions at common law, 
commenced in a District Court, could be re-examined 
only in a Circuit Court, if well founded in itself, could 
not, with any propriety, be addressed ta courts, after 
the legislative meaning of the term is ascertained. ‘The 
technical distinction between a writ of error and an ap- 
peal, and between the different cases to which they were 
applicable, was clearly marked in the act of 13th Fe- 
babys’ [ 1801, which was afferwards repealed by the 
act of the 8th of March, 1802. The former act, after: 
providing for the removal of all final judgments or de- 
yan wore the bo of 50 bp ape a District to 
a uit Court, by appeal, and by a like proceedin 
for a removal to the Supreme Court: of those cases - 
ly, which were of eM oo pase and’ maritime 
jurisdiction, and of r no prize, proceeded to 
provide for civil actions at common law, originating in 
a District Court, by oe | that final judgments, in 
such cases, if of a certain value, might be removed, at 
once, from the District to the Supreme Court, by writ 
oferror. So, that as the law stood at that time, a par- 
ty, in cases at common law, had an election to catty his 
case, where it exceeded 2,000 dollafs, by writ'of error, 
from the District to the Circuit Court, wider the 22d 
section ofthe act of 1789, but without the privilege of pro- 
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U. STATES ing farther, or to proceed with his cause, at once, — 

». , to the Supreme Court; passing by the Circuit Court, | 
GooDWIN. But it appears not to have been the policy of the legisla- 
ture at that time, to subject the decisions of the District 
Court, in civil cases at common law, to more than one 
re-examination in an appellate Court. 
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v. 


THE UNITED STATES. 


Feb. 20th. 





a 


Casesof sei § THIS cause standing so late on the docket that it was 
ters navigable 0t likely to be called for trial at this term, Daxxas, for 
from the sea, the United States, suggested the propriety of assigning 
y Same a particular day for the hearing, as it was a case of im- 
ten tonsbur- Portance, and involved a question of jurisdiction, viz : 
thenfor breach whether a seizure of a vessel, on waters navigable from . 
of the laws Of the sea for vessels of ten and more tons burthen, for 
civil cases of breach of a law of the United States, was to be tried bya 
maritinajc. Jury. ‘This question was said to be important because 
risdiction, and the judge of the district of Pennsylvania had refused to 
are to be tried try any cases of that kind, until the question was final-— 


without J4Y- 1y settled by this Court. : 


The Court accordingly assigned a day for beari 
that question, but intimated an opinion that it was al- 
ready decided in the cases of the Vengeance 8. Dall. 
297.—The Betsy and ~4&.. Cranch, 4%3. and Yea- - 
ton v. United States, 5. C; 281. : 


E. TrreHMan, for the Appellant, after looking into 
those cases, abandoned the question as to jurisdiction, 
considering the cases cited as conclusive against him, 


Tue Cols the judges being present,) said that 
the question had been certainly settled in this Court; 
upon full argument. 
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. gefcee Febriary 29d. 
THE BRIG ELIZA. 





Present....all the judges. 


_ ‘THIS was an appeal from the sentence of the Circuit A_vesset 
Court for the district of Delaware, which affirmed that "hich has |. 
of the district Court which dismissed the libel, and or- foreign port, 
dered the vessel to be restored. She had been seized ree dl 
by the collector of the district of Delaware, for having pro act, of Janua- 
*‘ ceeded to a foreign port or place,” (viz: to Havanna) oy Se 
contrary to the 3d section of the act of January 9th, 18085 seized upon 
(vol. 9. p. 11, ) «supplementary to the act, entitled an her return, 
‘act laying an embargo on all ships and vessels in the sana 
‘‘ ports and harbors of the United States; and for hav- penalty of 
ing exported from the United States swndry goods, &c. double her 
contrary to the 4th section of the act of March 12th, 1808, she should 
‘sin addition to the act, entitled an act supplementary to not be seized. 
“the act, entitled an act laying an embargo,” &c. (vol. 


9. p. 71.) 


By the 3d section of the act of January 9th, 1808, it 
is enacted, that if any vessel shall, contrary to the provi- 
sions of that act, or of the act to which that is a supple- 
ment, proceed to a foreign port or place, such vessel 
shall be wholly forfeited, «and if the same shall not be 
‘‘ seized, the owner or owners, agent, freightor or fac- 
‘tors of any such ship or vessel, shall, for every such 
«offence, forfeit and pay a sum equal to double the va- 
‘slue of the ship or vessel and cargo, and shall never 
«‘ thereafter be allowed a credit for duties,” &c. «and 
«sthe master or commander of such ship or vessel, and 
‘¢ all other persuns who shall knowingly be concerned 
«in such prohibited foreign voyage, shall each respec- 
‘¢tively forfeit and pay a sum not exceedi 
«‘ thousand, nor less than one thousand dollars, for eve- 
‘sry such offence, whether the vessel be seized and con- 
«sdemned or not.” 


By the 4th section of the act of March 12th, 1808, it is 
enacted, ‘that it shall not be lawful to export from the 
VOL. VII. 16 
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‘‘ United States, in any manner whatever, any goods 
‘wares or merchandize of foreign or domestic growth 
‘or manufacture, and if any goods wares or merchan- 
“dize shall, during the continuance of the act, entitled 
an act laying an embargo,” &c. «and of the act sup- 
‘‘ plementary,” &c. “contrary to the prohibitions of this 
«act, be exported from the United States either by land 
«sor water, the vessel,” &c. «in which the same shall 
«shave been exported, shall, together with the tackle, 
apparel,” &c. «be forfeited, and the owner or owners 
«‘ of such goods,” &c. « and every other person knowing- 
«sly concerned in such. prohibited exportation, shall each 
*¢ respectively forfeit. and pay a sum not exceeding ten 
‘s thousand dollars, for every such offence.” 


Joseru R. INGERSOLL, for the Appellees, (the Clai- 
mants of the vessel.) 


Contended, that as the vessel was once out of the ju- 
risdiction of the United States after the offence commit- 
ted, the United States céuld only sue for the penalty of 
the double, value, and could not seize the vessel itself. 
That the offence was complete before the return of the 
vessel, dnd while she was absent she could not be seiz- 
ed—that the words «if the same shall not be seized, mean, 
if the same cannot be seized. That as the vessel could 
not be seiz.d before her return, and as the offence. was 
complete before her return, the case had happened in 
which the United States were entitled to cue for the dou- 
ble value; and as the forfeiture of the yessel and the 


_ penalty of double value were not conéurrent and cumu- 





lative remedies, the United States could only resort to 
the latter. The right to seize the vessel was lost by 
her escape, and could not be revived upon her return. 
if the United States had brought suit for the penalty 
before the return of the vessel, they might have support- — 
ed it, although the vessel should have returned before 
judgment: Their right of action was complete. 


Dartas,—contra. 


There is no limitation of time for the seizure—the ves- 
sel has actually been seized, and thereby the United States 
have relinquished their claim to the double value. If the 
vessel could be seized, it is probable the United: States 
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could not have recovered the double value; and in an ac- U. STATES 
tion therefor it would have been necessary forthe United vv. 
States to prove that the vessel could not have been seiz- BRIG 
ed. This ceuld not be proved while the vessel was ly- E1174. 
ing in a port of the United States, liable to seizure. —- 





March 5th. All the judges being present, 


Marsnatt#Ch. J. stated that it was the opinion of 
the Court that the vessel was liable to seizure; but 
that a majority of the Court was of opmiion that the 
offence was not complete until the arrival of the vessel 
in a foreign port; but the facts of the case do not ap- 
pear so as to enable the Court to decide that point; 
the cause is therefore continued for further proof. 








THE UNITED STATES 
v. 


JONAH CROSBY. 


1812. 


Feb. 24th. 





THIS case is fully stated in the following opinion Of The title to 


this Court, which was delivered by land can be 
chy 

Srory, Justice, on the 24th of February, all the the po Mend 
judges being present. the hw of 


place where 


A writ of intrusion was brought by the United States auch land is 

against the Defendant in error to recover possession of “““* 

an undivided part of certain land lying within the dis- 

trict of Maine. Upon the trial of the cause in the dis- 

trict Court of that district, a special verdict was found 

by the jury, upon which the same Court gave judgment 

in favor of the Defendant in error. “This judgment was 
afterwards affirmed in the Circuit Court of Massachu- 

sétts, and is now before the Supreme Court for a final 
decision. 


By the'special verdict it appears that the claim of the 
United States to the land in controversy is under one - 
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y. staTEs Nathaniel Dowse, who derived his title, if any, from 
v. an instrument stated at large in the same verdict, and 
y.cRosBY. executed in his favor by one John Nelson. The instru- 
——--==ee- ment is without a seal and was executed at the Island of 
Grenada, in the West Indies, before a notary public, ac- 
cording to the mode prescribed, by the existing laws, 
to pass real estate in that colony—-and both parties were, 

at that time residents therein. ' 













* 

By the laws of Massachusetts, no estate of freeho}d 
in land can be conveyed unless by a deed or conveyance 
under the hand and seal of the party—and to perfect the 
title as against strangers, it is further requisite that the 
deed should be acknowledged before a proper magis- 
trate, and recorded in the registry of deeds for the 
county where the land lies. 
















The question presented for consideration, is whether 
the lea loci contractus or the lea loci rei site is to govern 
in thedispusal of real estates, 






The Court entertain no doubt on the subject; and 
are clearly of opinion that the title to land can be ac- 
quired and lost only in the manner prescribed by the 
law of the place where such land is situate. ‘The judg- 
ment of the Circuit Court must, therefore, be affirmed, 





——_—_— 





1812. THE SCHOONER EXCHANGE 
Feb. 24th: v. 
M‘FADDON & OTHERS. 








Present....All the judges. 





& public ver _ ‘THIS being a cause in which the sovereign right 
foreign sove- Claimed by Napoxeon, the reigning emperor of the 
reign at core French, and the politica) relations between the United 
ted States, States and France, were involved, it was, upon the sug- 
coming into gestion of the Attorney General, ordered to a i 
Gemeaning 28 preference to other causes which stood before it on 
herselfina the docket. 
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_/¥t was an appeal from the sentence of the Circuit SCHOONER 

Court of the United States, for the district of Pennsyl, . BX- 

yania, which reversed the sentence of the District CHANGE 

Court, and ordered the vessel to be restored to the li- 0. 

bellants. ‘ M‘FADDON 

& OTHERS. 

The case was this—on the 24th of Angust, 4814, John ae yen 

M:Faddon & William Greetham, of the State of Mary- ‘rcs vor, 

land, filed their libel in the District Court of the Unie from the jurs- 

ted States, for the District of Pennsylvania, against the —" 

Schooner Exchange, setting forth that they were her 

sole owners, on the 27th of October, 1809, when she 

sailed from Baltimore, bound to St. Sebastians, in 

Spain. That while lawfully and peaceably pursuing 

her voyage, she was on the 30th of December, 1810, vi- 

olently and forcibly taken by certain persons, acting 

under the decrees and orders of NapoLgon, Emperor 

of the French, out of the custody of the libellants, and of 

their captain and agent, and was disposed of by those 

persons, or some of them, in violation of the rights of 

the libellants, and of the law of nations in that behalf. 

That she had been brought into the port of Philadel- 

phia, and was then in the jurisdiction of that court, in 

possession of a certain Dennis M. Begon, her reputed 

captain or master. That no sentence or decree of con- | 

demnation had been pronounced against her, by any 

court of competent jurisdiction ; but that the property 

of the libeilants in her, remained unchanged and in full 

force. ‘They therefore prayed the usual process of the 


court, to attach the vessel, and that she might be res- 
tored to them. 


Upon this libel the usual process was issued, return- 
able on the 30th of August, 1811, which was executed 
and returned accordingly, but no person appeared to 
claim the vessel in opposition to the libellants. On the 
6th of September, the usual proclamation was made for 
all persons to appear and show cause why the ‘vessel 
should not be restored to her former owners, but no per- 

-son appeared, 


On the 13th of September, a like proclamation. was 
made, but no appearance was pares 


On the 20th of September, Mr, Dallas, the Attorney 
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scHOoNER of the Unitcd States, for the District of Pennsylvania, 
EX- appeared, and (at the instance of the executive de 
CHANGE ment of the government of the United States, as it is un- 
v. derstood,) filed a suggestion, to the following effect : 
M*FADDON 
&orneErs. Protesting that he does not know, and does not admit 
-——--——— the truth of the allegations contained in the libel, he 


suggests and gives the court to understand and be in- 
formed, 


That in as much as there exists between the United 
States of America and Napoleon, emperor of France and 
king of Italy, &c. &c. a state of peace and amity ; the pub- 
lic vessels of his said Imperial and Royal Majesty, con- 
forming to the law of nations, and laws of the said United 
States, may freely enter the ports and harbors of the 
said United States, and at pleasure depart therefrom 
without seizure, arrest, detention or molestation. ‘That 
a certain public vessel described, and known as the Ba- 
laou, or vessel, No. 5, belonging to his said Imperial 
and Royal Majesty, and actually employed in his ser- 
vice, under the command of the Sieur Begon, upon a 
voyage from Europe to the Indies, having encountered 
great stress of weather upon the high seas, was compel- 
led to enter the port of Philadelphia, for refreshment 
and repairs, about the 22d of July, 18414. That having 
entered the said port from necessity, and not volun- 
tarily ; having procured the requisite refreshments 
and repairs, and having conformed in all things te 
the law of nations and the laws of the United States, 
was about to depart from the said port of Philadel- 
phia, and to resume her voyage in the service of his 
said Imperial and Royal Majesty, when on the 24th 
of August, 1811, she was seized, arrested, and de- 
tained in pursuance of the process of attachment is- 
sued upon the prayer of the libellants. That the said 
public vessel had not, at any time; been violently ahd 
forcibly taken or captured from the libellants, their cap- 
tain and agent on the high seas, as prize of war, or 
otherwise ; but that ifthe said public vessel, belonging 
to his said Imperial and Royal Majesty as aforesaid, 
cver was a vessel navigating under the flag of the Uni- 
ted States, and possessed by the libellants, citizens 
thereof, as in their libel is alleged, (which nevertheless, 
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the said Attorney does not admit) the property of the souooXE® 






























and the same became vested in his Imperial and Royal cHANGE 
Majesty, within a port of his empire, or ofacountryoc- _—¥. 
cupied by his arms, out of the jurisdiction of the United m<FaDDoN 
States, and of any particular state of the United States, KoTmERs. 
according to the decrees and laws of France, in such ——-—— 
case provided. And the said Attorney submitting, 

whether, in consideration of the premises, the court will 

take cognizance of the cause, respectfully prays that the 

court will be pleased to order and decree, that the pro- 

cess of attachment, heretofore issued, be quashed; that 

the libel be dismissed with costs; and that the said public 

vessel, her tackle, &c, belonging to his said Impe- 

rial and Royal Majesty, be released, &c. And the said 

Attorney brings here into court, the original commission 

of the said Sieur Begon, &c. 


On the 27th of September, 1814, the libellants filed 
their answer to the suggestion of the District Attorney, 
to which they except, because it does not appear to be 
made for, or on behalf, or at the instance of the United 
States, or any other body politic or pe rson. 


They aver, that the schooner is not a public vessel, 
belonging to his Imperial and Royal Majesty, but is 
the private property of the libellants. ° They deny that 
she was compelled by stress of weather, to enter the port 
of Philadelphia, or that she came otherwise than volun- 
tarily ; and that the property of the libellants in the ves- 
sel never was divested, or vested in his‘Imperial and 
Royal Majesty, within .a port of his empire, or of a 
country occupied by his arms. . 


The District Attorney, produced the affidavits of the 
Sieur Begon, and the French consul, verifying the com- 
mission of the captain, and stating the fact, that the 
public vessels of the Emperor of France never carry 
with them any other document or evidence that they be- 
long to him, than his ftag, the commission, and the 
possession of his officers. 


In the commission it was stated, that the vessel was 
armed at Bayonne. 


On the 4th of October, 1814, the District Judge dis- 
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missed the libel with costs, upon the ground, that a pub- 
lic armed vessel of a foreign sovereign, in amity with 
our government, is not subject to the ordinary judicial 
tribunals of the country, so far as regards the question 
of wry by which such sovereign claims to hold the 
vessel. 


From this sentence, the libellants appealed to the 
Circuit Court, where it was reversed, on the 28th of 
October, 1814. 


From this sentence of reversal, the District Attorney, 
appealed to this Court. / 


Darras, Attorney of the United States, for the district of 
Pennsylvania, contended, 


1. That this is not a case of admiralty and maritime 
jurisdiction. 


2. That the public character of the vessel is suffi- 
ciently proved; and 


3. That being a public national vessel of France, she 
is not liable to the ordinary jadicial process of this 
country. 


4. It ought to appear upon the proceedings themselves 
that this is a case of admiralty and maritime jurisdic- 
tion. 


In England the jurisdiction of the Court of admiralty 
comprehends three branche$. 4. The criminal juris- 
diction, for the punishment of offences committed upon 
the high seas, or submitted to its cognizance by the 
statute law. 


2. The prixe jurisdiction, as to captures as prize of 
war,-on the high seas. 3. The Instance Court, which 
has jurisdiction of torts committed at sea, in which case 
locality is essential; and of maritime contracts, which 
are also perhaps local. 


The district Courts of the United States, have the 
same three branches of jurisdiction, but the jurisdiction 
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must be shewn in the proceedings, together 
thority to seize within our waters. Laws United 





Pol. 1. p. 53, Sect. 9.41. Vol. 3. p. 91. sect, 6. 8. Dall. 6. oan 


But the libel does not bring the case within either of istdammos 
those branches of jurisdiction. The libel simply states KoTmERss 
that while she was lawfully and peaceably pursuing her ~—-— 


voyage, she was forcibly seized under the decrees of 
Napoleon, emperor of the French. It does not 

any crime upon the high seas. It does not state 
seizure to be_as prize of war. It.does not allege a 
tort committed upon the high seas, nor any. maritime 
contract. The admiralty has no jurisdiction upon the 
mere P eaparp. of the vessel in our harbors, unconneet- 
ed with a tort on the high seas. Nor upon a tort com- 
mitted here, or in a foreign country—nor upon a mere 
question of title. 2. Browne, civ. and ad. law 4140, 44, 
418, 114, 115, 146, 147. 


There is not a single instance of admiralty jurisdic- 
tion exercised in this country without possession, cou- 
pled with a maritime tort. 


2. As tothe proof of the public character of the ves- 
Pg The flag, the public commission, and the 
sion of the officer, have always been sufficient evidence, 
at sea or in for fiscal or executive purposes. 
Why should it not be sufficient evidence in a judicial 
proceeding? No public vessel ever carries any other 
documents, No other — of property in the sove- 
reign is ever It is acknowledged in all our 


treaties. er common law requires only the best - 


evidence which the nature of the case admits. 


In the case of Mr. Pichon, +. Dail. 324. no other evi- 
dence of his public character was eyes oF requir- 


ed, than a letter from Talleyrand, the 
for foreign affairs. Rare Sat i tay ay : 
charged. i 

: Harve, for the Appellees. 


Admitted Nettve sheng Oe Re and the pas- 
session, were sufficient evidence of the public character 
of the vessel. 
VOL. VII. 
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scnooneR Dattas—'The principal question then is, whether a 
Ex- public national vessel of France, coming into the United 
CHANGE States to repair, is liable to be arrested upon the claim 
v% of title by an individual ? 
M*FADDON 
&ornens. This vessel was seized by a sovereign, in virtue 
——-——- his sovereign prerogative. In such a case, the claim 
of the individual merges in the right of the offended 
sovereign. 'The size of the vessel can make no differ- 
ence. Upon principle, the Royal George, belonging to 
his Britannic majesty is as liable to this process, as the 
Balaow No, 5. Suppose a British frigate lying at New 
York, and one of ber seaman should escape and libel. 
her for his wages—the same-argument which will sup- 
port this case would support that. 


Tiis was one of the seizures under the Rambouillet 
decree. We do not justify that decree, but we.say that 
whenever the act is done by a sovereign in his sove- 
reign character, it becomes a matter of negotiation, or 
of reprisals, or of war, according to its importance. 


It is proved that she arrived in distress—that she had 
been sent on a distant mission with,ammilitary cargo. 
No assent to submit to the ordinary jurisdiction of the 
country, can be presumed. in such a case as that. She 
had committed no offence while here. _ She did not come 
to trade. There was no implied waver of the peculiar 
immunities of a public vessel. The right of free pas- 
sage was open to her, as it was to the public vessels of. 
every other nation, except England, whose ships were 
expressly excluded by a particular statute. ry 


But put the question generally, can a vessel of war, 
for ‘any cause, be attached at the suit of an individual. 
In doubtful cases the argument ab inconvenienti, ought) 
to have great weight. The jurisdiction now claimed 
would extend to all men, to all suits, to torts and to con- 
tracts ; to every vessel seized in a foreign port and ta-» 
ken into the publié service. Impressed seamen mi 
libel a whole British squadron for their wages. 
peace of our ports and harbors would be at the mercy 
of the individuals. It would be impossible to. cary it 
into practice. .The sentence of the Court could not be 
executed. It is beautiful in theory to exclaim «fiat 





et 
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Justitia—ruat celum, but -justice is to be administered sonooxER 
with a due regard tothe law of nations, and to the 2x- 
vights of other sovereigns. When an individual. re- cHance 
ceives an injury from a foreign sovereigns he must com- 
plain to his own government, who willmake ita matter m‘FapDpoN 
of negotiation, and if justice be refused may grant re- &oTHERs, 
prisals, ee 


































* 


Our acts of Congress never subject foreign publi¢ 
vessels to forfeiture. The non-intercourse act (as.it-is 
called) forfeits private, but not public British vessels— 
the public vessels are forbidden to come, if they do 
come, you order them to depart. If they refuse and you 
are not strong enough to drive them away, you prohibit 
supplies to them ; but youdonot subject them to forfeiture. 


We do not, however, deny the right of a nation to 
change the public law as to foreign nations, upon, giy- 
ing notice. We may forbid the entrance of their pub- 
lic ships, and punish the breach of this prohibition by 
forfeiture ; nor do we deny the obligation of a foreign 
sovereign to conform to pre-existing laws, as to offen- 
ces—and as to the acquisition of property; nor his 
liability for. his private debts and eontracts.  Vattel, 
426. 'B, 2. c. 18. sect. 340. 34%. 346. “So if a sovereign 
descend from the throne and become a merchant, he | 
submits,to the laws of the country, If he. contract pri- y, 
yate debts, his private funds are liable: . So.if he char-/ 
ter a vessel, the cargo is liable for the freight. 


But in the present case he appears jn his sovereign 
character ; the commander of the nati vdibel exer- 
cises a part of his sovereign power ; @@@ in such a case 
no consent to submit to the ordinary judicial tribunals 
of the country can be implied. Such implied consent 
must depend on theact, on the person, and on the subject. 


Such consent is implied where the municipal. law, 
previously provides and changes the law. of nations— 
where it regulates trade—where it defines and punish- 
es crimes, and where it fixes the tenure of property 
real or personal. But it cannot be implied where the 
law of nations is unchanged—nor where the implica- 
tion is destructive of the independence, the equality, 
and dignity of the sovereign. Such a jurisdiction is 
not given by the constitution of the United States, nor 
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Bx- a jurisdiction was intended to be given, it 
CHANGE tainly have been mentioned and lated by law. It. 
v. cannot be derived from an penstiodl construction of 
M*°FADDON our laws. In 1794, the ic vessels were not seized, 
&orners. but ordered away. The impost law, (Laws of U. 8. 
———-——+ Vol. 4. p. 331, sect. 31) excepts public vessels, 
\ the obligation to make report and entry. The act-of 
\ March 3d, 1805, (Vol. 7. p. 334, sect. 4) for the pre- 
servation of peace in our ports and harbors, gives au- 


vessels from entering our ports, and to order those to 


' depart, to prohibit all intercourse with them, and to 
drive them away ; but not ta seize them. Public ves- 
sels were excepted from the embargo, in 1807 and 1808, 


4, 2 and 3.) 


The judicial construction of the law by the courts in 
Pennsylvania, was, that a state could not be subjected 
to judicial process, unless by the words of the Constitu- 
tion of the United States: and many sound minds were 
of opinion that even those did not give the jurisdiction ; 
and when it was finally decided in the Supreme Court 
of the United States that a suit might be maintained 
against a state.in the Federal Courts, the states amend- 
ed the constitution so as not to admit of that constrac- 
tion. 


The case of Wathan v. the Commonwealth of Virginia, 


tary stqres ing to the state of Virginia: the ab- 
ject of which was to compel an appearance; and the 
court refused to compel the sheriff to return the writ; 


could not be compelled to appear in a court in Pennsyl- 
vania. ‘The present process against the vessel is to 
compel an appearance. It is true the master may give 
security; but to compel him to do so is to bring the 
emperor into court, and to subject hign, in his sovereign 
nee to the jurisdiction of the courts of the United 

ates. : i ie 4 


> 


The Cassius, (in the ease of United States v. Judge 


SCHOONER is it mentioned in the judiciary: acts. . rg os 


thority to the president to prohibit the foreign armed . 
depart which may have entered, and if they refuse to— 


(Laws U. 8S. Vol. 9. p. 7, sect, 2. and p, 243. sect. - 


1 Dall.-77, ' ign attachment against some mili- » 


being of opinion that Virginia being a sovereign state - : 








~~ - ww See mw elhCUee Uc [6 















Peters, $ Dall. 121, and Ketland, qui tam v. the Cassius, scHooNER 
2 Dall. $66) had violated a municipal Jaw of the United* xx- 
States; yet, being a public vessel of France, the CHANGE 
vernment of the United States directed ‘the’ atto v. 
general te file a suggestion, stating the character of the M*FaDDON 
vessel, which it was supposed would have taken the &orTHErs. — 
case out of the jurisdiction of the court. But'the case —" 
went off upon another objection to the jurisdiction. 





There is then no municipal law, nor any practical 
construction by the ex the legislative, or the 
_ judicial department of our government, which autho- 
rizes the jurisdiction now claimed; we can only have 
recourse to the law of nations to try the validity of that . 
claiin. ‘That law requires the consent of the sovereign, 
either express or implied, before he can be subjected to 2 
a foreign jurisdiction, 2 Rutherford, 163 to170. There > 
is no express assent of a foreign sovereign te the juris- 
diction over his prerogative. The distinction is between 
his private acts, and his acts as sovereign, and between 
his private and his public’property.» Vat. B. 2, p. 343, ) 
ch. 1%. § 243, 246. 2 Ruth: 536. Vat. 707, B. 4. c. 7° 
§. 108, Martyn 184. Ruth. 5%. Galliani B. 4, c. 5. 


The cases of implied assent are, 1. Trade, when his 
goods are liable for freight; or liable to his factor for 
advances, &c. or liable to pay duties. In all which 
cases there is a specific lien on the goods, 2. In case 
he acquire pruperty in the country, whether real or 
personal. 3. In case of offences against existing laws, 
such as entering when prohibited, or breaking the , 
peace when in port.’ But the law of nations e 
» the implication and presumption in every case where 
the sovereignty is concerned—as 1. In the case of an 
ambassador—2. Of the sovereign himself—s. The pass- 
ing of his armies through the country, in which case he 
retains all his rights of sovereignty and jurisdiction 
over his army—4. In case of his navy passing through 
our waters. wre 


The British government, although it authorizes the 
search of private ships for their seamen, disclaims the 


right to search ships of war, even on the ocean, the 
place of common jurisdiction. 


Bynkershock, p. $9, ¢, 4. far the fivst time asserts 2») 
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SCHOONER principle be ry re te by any prior. writer: Vinethat 


EX- 
CHANGE 
Vv. 


the goods of the sovereign, however acquired, whether 
of a public or ‘private naturé, are liable to process to 
compel an appearance. But he does not cite one ad 


M‘FADDON judged case, nor one writer upon the law of nations to: 


. KorTHERs, 


support him. The only case he cites is. from +Huber, 


-——--—- and_ that denies the jurisdiction. The exima which he 


( 


\ 


cites is only a kind of chronicle or journal, like the ain- 
nual register. 


It is a book of no sonaaaleg. The case of ‘the pe 
of Spain’s ship arrested at Flushing, and the queen of 
Bohemia’s in 165%, which were released by the states 
general, are against him. His book clearly shows that 
the practice ‘of nations is against his doctrine. ‘It is 
evident that he alludes‘to a practice of citation in the’ 
states of Holland, or cuieg'ie members of the Gee, 
manic body. 


a, 


The general setae’ is against him. He is o 
by other writers and supported by none. He is op- 


posed by the practice of nations and supported by no 


judicial decision. 


If the courts of the United States should exercise. 
such a jurisdiction it will amount to a judicial declara- 
tion of war. There is already a case before this court ~ 
in which it will be called upon to decide whether St, 
Domingo be an independant nation; and another in. 
which it.is to determine whetlier the crown of S 
belongs to Ferdinand the.7th or Joseph Sonapalle " 
If this court is to exercise jurisdiction upon subjects of 
this nature, it will absorb all the functions of govern- 
ment, and leave nothing for the legislative or execu 
departments to perform, 


, at 
HaRe, sotlines ; mm" 


The position which we are to meet, is understeodite 
be this, That the possession of property by a foreign 
sovereign, without the limits: of his jurisdiction,’ and 
within the limits of the United States, precludes all en- 
quiry into the title of the thing. within his possession"; 


This principle, we say, ‘is unfounded. The cioaall 
rule is that all sovereignty is strictly local, heck cannot 
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be exercised beyond the territorial limits. . This flews scHooner 
‘from the nature of sovereignty, which, being. supreme EXx- 
power, cannot.exist where it is not supreme. 4 Cranch, CHANGE 
279, Rose v. Himely.. There is no instance ofitssactual _v. 
extra-territorial operation, except where by fiction of M¢Fappow 
law it is supposed to be territorial; or at most where &ermeRs, 
it exclusively operates. upon. its own subjects.. The ——-—— 
household of an Season is supposed to be within. 

the territorial jurisdiction of his sovereign... Vattel 448, 
Martyn 228, 250. 








Foose Tot 





In other respects the rights of an ambassador. aré 
his own att founded in considerations appertaining 
exclusivel the ambassadorial character. Im the 
Ro ys ay Rp to himself, he 
may exercise, on the high seas, a limited jurisdiction. 
The same principle operates here. The ship is consi- 
dered as part of his territory. But in this case his ju- 
risdiction extends over his own subjects only. . His 
armies abroad are also subject to his jurisdiction, but 
this is the result of positive compact, without. which 
they cannot go abroad. Pe te: 


SSSR LS 


- eee 













The general principle then being in our jonas our 
adversaries must show the exception. ht Sia 


Whatever is withiil the ‘oxtiat of a country, is within 
the authority of its sovereign; and if any dispute arises 
concerning the effects within the country or passiig 
toronee it, it must be decided by the ew ihe pace 

at. 446. ; 





Unless the case now before the court be an apn 
this rule is universal. . It grows out of the first, prinei- 
ples of government, which in giving er assumes 
jarisdiction. 


‘The. geloral anthority. over the Mhepérly: of 
ers is as absolute as over the property of subjects. 


The arguments in favor of the exception are draw 
rather from inconvenience than from principle, but can- 
not be supported upon either ground. 


As it regards the private property of the sovereign, 


SISPSS SAPS 


— 





¥ . 
This is a matter of internal mae Will 
respect a foreign sovereign more than his own 
are. bound to respect him? 


like any other person. As 
regards the public property. of a foreign sovereign, 
should there be distinction, where the oye 
of the suit is to aera the right. 


His public service may suffer, but will you respect 
that service at the expence of the a of your own, 
citizens ? 


But itis oaid, if you arrest this vessel you may. ar- | 
rest a fleet. ‘This‘istrue—and when a foreign fleet ~ 
shall have been created i plunder of our hemes 
peep per ee oF 


But the Be NS ae 
ble. The libel must be supported by oath and probable 
cause: A judge: would not hastily direct process conn. 
a ficet. 


Map oe on -the other: side!) 
violated. Your courts deaf to the complaints of the:in- 


Boe Your saneiaio pein not art sto 


The argument of our opponents allows no 
the citizen of his ee 


the limits of our’ own territory. Although the 
should have been seized.in the Delaware, and: -; 
into a public armed anes tanae to have no 
redress. It does not ate of thé pre- 
sent proceedings, that was net ore ae 
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The argument of inconvenience is, equally applicable scHoonER 

to eases in which our own laws authorize process to = EX- 
issue; Thus, under the act of June 5th, 1794,§3, Vol. CHANGE 
3. p. 89, if any ship shall be armed in any of the waters =v. 
of the United States, with intent to be employed in the M‘FADDON 
service of any foreign state to cruize against the sub- &oTHERs. 
jects of another foreign state with wliom the United ——-——. 
States are at peace, such ship shall be forfeited. So 
also in case a foreign armed ship should be found smug- 
gling. In cases of tort then, there is a remedy against 
the public armed ship of a foreign sovereign. It is 
obvious also that there must be such remedy in cases of 
contract. As in the case of material men for repairs— 
Bottomry and mortgage—wreck and pledges. If he 
may pledge, the pledge may be proceeded against. If 
then there are cases beth of tort and contract in which 
there is a remedy, why not in this? 


Se esnsrerts 


ser 


— 


It is in vain to urge against the right of proceeding, 
the inconveniences that may result from the mode. 


On principle, then, there is no foundation for the ex- 
ception. Nor is it warranted by authority. 


ct 
vt 


Vattel, B. 2, § 83, says * Many sovereigns have 
«s fiefs, and other properties, in the lands of another 
«s prince: they therefore possess them in the manner of ' 
« other individuals,”” Thus the kings of England did 
homage for the lands they held in France. 


Tae 


Martins (p. 85, 482, Book 5, sect. 9.) says that the 
supreme police extends over the property of a sove- 
reign. 


The cases of Glass v. Sloop Betsy, 3 Dall. 6—~Rose v. 
Himely and Hudson ». Guestier, » Cranch 279. The 
Cosmopolite, $ Rob, 269, and the authority of Axunt 
245, 246, affirm the right, in certain cases, of examin- 
ing the legality of the prizes of foreign sovereigns, 


Prizes are made for accoufit ofthe sovereign. In 
England they are distributed according to the p 


act; but if made by a non-commissioned 


Se Te a 


'S@ars 


\ 


, A 


are droits of the admiralty, 
VOL. VII. 48 
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sCHOONER The possession of the captors is the possession of the 

EX- sovereign. In these cases therefore the right of the 

CHANGE sovereign to the thing in his possession is subjected to 
v. judicial investigation. 

M‘FADDON 

&oruers. Bynkershoek upon Ambassadors, 40 to 46, expressly 

——-—+ states that the property of the sovereign, public and 

_ private, is subject to the authority of the judge of the 

\ place. 2 Rutherford 476, $82. ‘The case of the Swed- 

ish convoy is also an authority to the same effect. 


The Constitution of the United States, Art. 3, sect. 2, 
expressly gives the courts of the United States jurisdic- 
tion in cases between citizens and foreign states. 


The cases cited on the other side refer only to suits 
brought directly against a sovereign, or to compel his 
appearance. But such cases are wholly inapplicable, 
because not brought in consequence of your jurisdiction 
over the thing within your territory, but to create a 
jurisdiction over the person which is without it. 


In Massachusetts suits between foreigners by process 
of attachment, cannot be sustained; but the right to the 
thing in disputé, whether between foreigners or others, 
will be ascertained there. 


You cannot draw to your jurisdiction those who owe 
you neither a local nor an absolute allegiance; but you 
may enquire into the validity of every claim to a thing 
within your jurisdiction. 


This doctrine is peculiarly applicable to sovereigns :— 


In the case of Olmstead v. Rittenhouse’s executors,’ (5 
Cranch 115, under the name of United States v. Judge 
Peters.) the state of Pennsylvania contended that the 
District Court had not jurisdiction, because she, as a 
sovereign state, claimed the money in the hands of thé 
executors, and was really the party interested; but 
this court decided that, as the state was not s 


16 thereby clearly marking the distinction 
against a sovereign, and a 
_ against a thing claimed by a sovereign. 
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Harper, on the same side. _ SCHOONER 


Two questions are raised in this case, - CHANGE 


and 


2. Whether a judicial remedy can be given for a 
wrong done by a foreign sovereign. 


4. The libel states the seizure to have been made 
« during the voyage”—and the answer to the claim de- 
nies that she was seized in port—it follows therefore 
that she must have been seized upon the high seas. 


__% As to the general power to interfere in case of an 
illegal seizure made by a foreign sovereign, 


Sovereignty is absolute and universal. This is the 
general rule, But it is contended that there is an ex- 
ception in four cases. 


4. As to the person of a foreign sovereign. 
2. As to his ambassadors. 
3. As to his armies; and 


4. As to his property—which last is said to be an 
inference from the three former cases. But the three 
former cases are all foundedyupon consent, and the lat- 
ter is not; consequently there can be no analogy be- 
tween them. Besides, these cases are not exceptions to 
the sovereignty, but merely exemptions from the ordin- 
ary judicial process, by.consent of the sovereign. Ifa 
foreign sovereign comes secretly into the country, he is 
not protected from ordinary process; but when he 
comes openly in his character as a sovereign, an assent 
is implied, and he comes with all the immunities 
incident to his dignity, according to the common under- 
standing of the word. All the cases supposed to be 
inst us are founded upon consent. also 
aces it upon.the ground of consent, and he is gupport- 
ed by Barbeyrac and Galliani. 


4. Whether this be a case of admiralty jurisdiction, perc 


——— 
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scHoongR The positive authorities against the’ exemptiow Of. the 
Ex- property of the sovereign from the ordinary judicial 
CHANGE process, are Bynkershoek 25, Martins 182, and 2 Ruther. 
v. ford 476. The Constitution of the United States takes 
M*rappon for granted the suability of the states, and merely -pro- 
&orners. Vides the means of carrying the principle into affect, e 
———— The exemption of the sovereign himself, his ambassa- 
dor and his armits, on upon particular reasons 
which do not apply to his property, rior to his ships of — 

war. ' 


PINKNEY, Attorney General, in reply. 


When wrongs are inflicted by one nation upon ano- 
ther, in tempestuous times, they cannot be redressed by 
the judicial department. Ifs power cannot extend be- 
yond the territorial- jurisdiction. However anjust a con- 
fiscation may be, a judicial condemnation closes the ju- 
‘dicial eye upon its enormity. ‘The right to demand re- 

“dress belongs to the €xecutive department, which alone 
represents the sovereignty of the nation in its intercourse 
with other nations. 


The simple fact in this case is, that an individual is 
seeking, in the ordinary course of justice, redress 
against the act of a foreign sovereign. But the rights 
of a foreign sovereign cannot be submitted to a judicial 
tribunal. He is supposed to be out of the country, al- 
though he may happen to be within it. 


An ambassador is uii@fuestionably exempt from’ the — 
ordinary jurisdiction ; but if he commit violence it may 
be lawfully repelled by the injured individual—so’ if he 
commit public violence he may be opposed. by the na- 
tion. “This right arises from the necessity of the case. 
But as to ordinary cases he is to be referred to the tri- 
bunals of his own country. In cases whet those tri- 
bunals cannot interfere to prevent the injury; the juris- 
diction of the country, for that purpose, may interfere; 
but when the act is done, and prevention is too Tate, he 
must be referred to his own tribinals. 


“We claim for’ this vessel, an inimunity from thé ordi- 
nary jurisdiction, as extensive as that of an wtibasyador, 
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or of. the Sovereign himself ;—but no further.—If she scHooNER 
attempt violence, she may be restrained. EX- 
CHANGE 
The constitution of the United States, decides no- 1. 
thing—it only provides, a tribunal, if a case can by pos- M*‘FADDON 
sibility exist. OTHERS. 





The statutes of the United States, are in hostility to 
the idea of jurisdiction.—Private vessels are made liable 
to confiscation, but public vessels are to be driven away. 
The remedy is by opposing Sovereign to Sovereign, 
not by subjecting him to the ordinary jurisdiction. 


The jarisdiction over things and persons, is the same 
in substance. The arrest of the thing is to obtain ja- 
risdiction over the person. 


A distinction is taken between civil and territorial ju- 
risdiction, civil jurisdiction is referred to consent ;— 
it binds all who have consented. Territorial jurisdic- 
tion goes farther ; it operates upon those who have not 
assented—such as aliens—but the alien must do some- 
thing—he must come within the territory whereby he 
submits to the jurisdiction—so if he purchases property 
within the country, or sends property into the territory, 
in ordinary cases, his assent is implied. But if the pro- 
perty of an alien, be forcibly or fraudulently carried 
within the territory, no consent is implied, and conse- 
quently there is no ground for jurisdiction. 


' fifa foreign Sovereign be found in the territory, he is 
not liable to the ordinary jurisdiction, Vattel 

his exemption on the ground, that he did not intend to 
submit to it.—Rutherford, on the ground of the assent 
of the other Sovereign. 


The case of the Ambassador is precisely in point-—his 
immunities depend upon the implied assent.. The rea- 
son is, that he may be independent. Grotius, places it 
upon the conventional, and Rutherford, upon the natur- 
al law of nations. 


So in the case of the passage of troops throngh a 
* neutral territory, the permission to pass, implies a com- 
pact, that they should enjoy all necessary immunities. 
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SCHOONER From the nature of the case, they cannot be subject to 
ex- the ordinary jurisdiction of the country, through which 
CHANGE they pass. ‘To suffer one of the soldiers to be arrested 
v. for a debt due toa citizen of that country, would be in- 
M‘FADDON Consistent with the permission to pass. 

AOTHERS. 

——-———_—»««s We are asked, whence we infer the immunity of the 
public armed vessel of a sovereign. We answer from 
the nature of sovereignty, and from the universal prac- 
tice of nations from the time of Tyre and Sidon. 


Sovereigns are equal.’ It is the duty of a sovereign, 
not to submit his rights to the decision of a co-sovereign, 
He is the sole arbiter of his own rights. He acknow- 
ledges no superior, but God alone. To his equals, he 
shows respect, but not submission. 

This vessel is not the ordinary property of a sove- 
reign.—It is his national property—a public ship of war 
duly commissioned. 'There is no difference in. prinei- 
ple between such a vessel, and an army passing through 
the territory. She has the same rights. She has your 
permission to pass, and you are bound to give her, all 
necessary immunities. You gave her an asylum,as 
the property of a great and powerful nation, you must 
not suffer her to be thereby entrapped in the fangs ofa 
municipal court. She was charged with public despat- 
ches ; she visited your, ports in itinere. It was a de- 
flexion merely, that she might more effectually perform 
her voyage. It wasa mere passage through your juris 
diction. Her commander had an unqu&tionable right'to 
exclusive jurisdiction over her crew. In the eye ofthe 
law of nations, she was at home, whether in your ports, 
or upon the high seas. ‘The exemption from 8 

‘more necessary than the exemption from final co 
nation. 


By the usage of states, no other evidence is required 
of the property of a sovereign than his commission and 
flag. This is strong evidence, that such property. isnot 
subject to the ordinary jurisdiction of the country. © 
Otherwise other documents would be required and would » 
be furnished. No others are required at sea, nor on 
shore. This usage of. nations is universally .known, 
and as the vesse} sailed upon the faith of such.a usage, 








ich 
in- 
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good faith requires that you should receive the flag and scHooNER 


commission as evidence of the character of the vessel. EX- 
CHANGE 

This court will not decide this case upon the authori- v 

ty of the slovenly treatise of Bynkershoek, or the ra- M*FADDON 

vings of that sciolist Martins, but upon the broad prin- &ormEks. 

ciples of national law, and national independence. One ——--——— 

would as soon consult Gibbons or Hobbs, for the = 

trines of our holy religion as Martins for the princi 

of the law of nations. Bynkershoek, upon this point, 

draws his authorities from Dutch courts, and Dutch 





jurists. Not one of his cases was adjudged, except that 


cited from Huber. And in one of the cases, the states 
general requested that the vessel should be discharged, 
which had been arrested in Zealand, for a debt due from 
Spain, saying that they would write to the Queen of | 
Spain, to pay her debts, or they would be obliged to is- 
sue letters of marque and reprisal,—which was the pro- 
per course. The other cases were only abortive at- 
tempts to subject national property to the ordinary ju- 
risdiction of the country. 


The case of the Swedish convoy, was upon the ground, 
that the convoy resisted by force the right of search. It 
was war quoad hoc ; and the seizure was made as prize 
ofwar. But that case was never decided. 


In the case of Glass v. The Sloop Betsy, the privateers * 
commission was to capture the property of an.enemy, 
but she had captured that of a friend.—The court did} 
not subject the privateer to their jurisdiction, but the 
prize which she had wrongfully made. + 


March 3d. All the Judges being present. 


Marsaalt, Ch. J. Delivered the opinion of the Court 
as follows: 


This case involves the very delicate and important 
inquiry, whether an American citizen can assert, in an 
American court, a title to an armed national vessel, 
‘found within the waters of the United States. 


_ 'Phe.question has been considered with an earnest s0- 
licitude, that the decision may conform to those princi- 
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SCHOONER ples of national and municipal i 4 which it ought to 
EX- be regulated. 
CHANGE | 
0. In exploring an unbeaten path, with few, if any, aids 
M*FADDON from precedents or written law, the court has found it 
& OTHERS. necessary to rely much on general principles, and oma 
——--——— a train of reasoning, founded on cases in some degree 


aqglosous to this. ‘ 


The jurisdiction of courts is a branch of that whichis 
possessed by the nation as an independent sovereign 
power. 


The jurisdiction of the nation within its own territory 
is necessarily exclusive and absolute. It is susceptible 
of no limitation not imposed by , itself. Any restriction 
upon it, deriving validity from an external source, would 
imply a diminution of its sovereignty to the extent of 
the restriction, and an investment. of that sovereignty 
tothe same extent in that power ‘which could impose 
such restriction. 


All exceptions, therefore, to the full and complete 
power of a nation within its own territories, must be 
traced up to the consent ofthe nation itself. They can 
flow from no other legitimate source. 


This consent may be either express or implied. In 
the latter case, it is less determinate, exposed more to 
the uncertainties of construction ;. but, if understood, 
not less obligatory. 


The world being composed of distinct sovereignties, 
possessing equal rights and equal independence, whose 
mutual benefit is promoted by intercourse with each 
other, and by an interchange of those good offices which 
humanity dictates and its wants require, all sovereigns 
-have consented to a relaxation in practice, in cases un- 
der certain peculiar circumstances, of that absolute and 
complete jurisdiction within their respective territories 
which sovereignty confers. 


This consent may, in some instances, be. ead ° 
Common usage, ¢ and by common ono orem 
thatusage. =~, © 








Bee oF ea”. 
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A nation would justly be considered as violating its scHoonER 
faith, although that faith might not be expressly plight- =x- — 
ed, which should suddenly and without previous. notice, CHANGE 
exercise its territorial powers in a manner not conso- v. — 
nant to the usages and received obligations of the ci- M*raADDON 
vilized world. & OTHERS. 

—- 

This full and absolute territorial jurisdiction being 
alike the attribute of every sovereign, and being inca- | 
pable of conferring extra-territorial power, would not | 
seem to contemplaté foreign sovereigns nor their sove- _ 
reign rights as its objects. One sovereign being inno . 
respect amenable to another; and being bound by obli- ; 
gations of the highest character not to degrade the dig- ~ 
nity of his nation, by placing himself or its sovereign | 
rights within the jurisdiction of another, can be suppos | 
sed to enter a foreign territory only under an express 
license, or in the confidence that the immunities belonx- 
ing to his independent sovereign station, though not ex 
pressly stipulated, are reserved by implication, and will ° 
be extended to him. 


This perfect equality and absolute independence of 
sovereigns, and this common interest impelling them to 
mutual intercourse, and an interchange of good offices 
with each other, have given rise to a class of cases in 
which every sovereign is understood to wave the exer- 
cise of a part of that complete exclusive territorial juris- 
diction, which has been stated to be the attribute of every 
nation. 


ist. One of these is admitted to be the exemption of | 


the person of the sovereign from arrest or detention | 
within a foreign territory. \ 


If he enters that territory with the knowledge and li- 
cense of its sovereign, that license, although containi 
no stipulation exempting his person from arrest, is uni-+ 
versally understood to imply such stipulation. 


Why has the whole civilized world concurred in thie ~ 
construction? The answer cannot be mistaken. Afo- © 
reign sovereign is not understood as i ing to subject ‘ 
himself to a jurisdiction incom with fis dignity, 
and the dignity of his nation, and it is to avoid this 
VOL. VII. 49 
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somoowEn jection that the license has been obtained. The he. 
Ex- acter te whom it is given, and the object for which i 
CHANGE is granted, equally require that it should be construed 
v. to impart full security te the person who has obtained it. . 
Merappow This security, however, need not be expressed ; it isim- 
&ormers. plied from the circumstances of the case. 
Should one severeign enter the territory of another, 
without the consent of that other, expressed or implied, 
it would present a question which doesnot appear to be 
perfectly settled, a decision of which, is not necessary: 
to any conclusion to which the Court may come in the 
cause under consideration. If he did not thereby ex-: 
pese himself to the’ territorial jurisdiction of the sove- 
reign, whose dominions he had entered, it would seem tobe 
because all sovereigns impliedly engage not to avail 
themselves of a power over their equal, which a_ro- 
mantic confidence in their magnanimity has placed in 
their hands. 


ed. A second case, standing on the same principles 
with the first, is the immunity which all civilized na- 
tions allow to foreign ministers. 


Whatever may be the -principlé on which this immu- 
nity is established, whether we consider him as in the 
place of the sovereign he represents, or hy a political 
fiction suppose him to be extra-territorial, and, there- 
fore, ‘in point of law, not within the jurisdiction of the 
‘} sovereign at whose Court he resides ; still the immuni- 
ty itself is granted by the governing power of the nation 
to which the minister is deputed. This fiction of ex- 
territoriality could not be erected and supported against 
the will of the sovereign of the territory. Heissuppos- ~ . 
ed to assent to it. 


> 


This consent is not expressed. It is true that in 
séme countriés, and in this among others, a special 
law is enacted forthe case. But the law obviously 

proceeds on the idea of prescribing the punishment of 
. an act previously unlawful, not of granting to a foreign 
* minister a privilege which he would not otherwise 

possess. ; 


‘Fhe assent of the- sovereign to the very important 
_ and extensive exemptions: from territorial: jurisdiction 
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which aré admitted te attach to foreign ministers) is soexnounzRr: 
implied from the considerations that, without suchex+  EBx+ 
emption, every sovereign would hazard his own dignity CHANGE 

by employing a public minister abroad. His’ ministé: 
would owe temporary and local allegiance to @ foreigm m*rappen, 
prince, and would be less competent to the objects of bid éoTmERs. 


mission. A sovereign committing the interests of his 
nation with a foreign power, to the care of a persén 
whom he has selécted for that purpose, cannot intend to 
subject his minister in any degree to that power; and, 
therefore, a consent to receive him, implies a consent 
that he shall possess those privileges which his principal 
intended he should retain-~privileges which are essef- 
tial to the dignity of his sovereign, and to the duties he 
19 bound to perform. . 


In what cases a minister, by infraeting the laws of 
the country in which he resides, may subject himself to 
other punishment than will be inflicted by his own sove- - 
reign, is an inquiry foreign to the present purpose. If 
his crimes be such as to render him amenable to the 
local jurisdiction, it must be because they forfeit the 
privileges annexed to his character ; and the minister; 
by violating the conditions under which he was received 
as the representative of a fureigmsovereign, has surreh- 
dered the immunities granted on those conditions ; or, 
according to the true meaning of the original assent, has 
ceased to be entitled to them. 


3d. A third case in which a sovereign is understood 
to cede a portion of his territorial jurisdiction i is, where 
he allows the troops of a foreign prince to pass through 
his dominions. 


In such case, without any express declaration wav- 
ing jurisdiction over the army to which this fight of 
has been granted, the sovereign who should at- 
tempt to exercise it would certainly be considered as vi- 
olating his faith. By exetcising it, the purpose for 
which the free passage was granted would be defeated, 
and 4 portion of the military force of a foreign indepen- 
dent nation would be diverted from thosé national ob-- 
jects and duties te which it was applicable, and would be 
withdrawn from the control of the sovereign whose 
power and whose safety might greatly depend on retain- 
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SCHOONER ing the exclusive command and disposition of this force, 
Ex~ The grant of a free passage therefore implies a waver 
cuaNnce of all jurisdiction over the troops during their passage, 
v. and permits the foreign general to use that discipline, 
M*FADDON and to inflict those punishments which the government 
&oruers. of his army may require. 





But if, without such express permit, an army should 
be led through the territories of a foreigh prince, might 
the jurisdiction of the territory be rightfully exercised 
over the individuals composing this army ? ll 


Without doubt, a military force can never gain immu. 
nities of any other description than those which war 
gives, by entering a foreign territory against the will of 
its sovereign. But if his consent, instead of being ex- 
pressed by a particular license, be expressed by a gener- 
al declaration that foreign troops may pass throdgh a 
specified tract of country, a distinction between such 
general permit and a particular license is not perceiv- 
ed. It would seem reasonable that every immunity 
which would be conferred by a special license, would be 
in like manner conferred by such general permit. 


We have seen that a license to pass through a territo- 
ry implies immunities not expressed, and it is material 
to enquire why the license itself may not be presumed? 


It is obvious that the passage of an army through a 
foreign territory will probably be at all times inconveni- 
ent and injurious, and would often be imminently danger- 
ous to the sovereign through whose dominion jt passed. 
Such a practice would break down some of the most de- 
cisive distinctions between peace and war, and would 
reduce a nation to the necessity of resisting by war an 
act not absolutely hostile in its character, or of exposing 
itself to the stratagems and frauds of a power whose in- 
tegrity might be doubted, and who mightenter the country 
under deceitful pretexts, It is for reasons like these 
that the general license to foreigners to enter the domin- 
ions of a friendly power, is never understood to extend 
to a military force’; and an army marching into the 
dominions of another sovereign, may justly be consider-_ 
ed as committing an act of hostility ; and, if not opposed 
by force, acquires no privilege by its irregular and im- 
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conduct. It may however well be questioned SCHOONER 
whether any other than the sovereign power of the state Ex-" 
commander 


be capable of deciding that such eye rod 


is without a license. 


M‘FADDON 
But the rule which is applicable to armies, does not &oTHERs. « 


appear to be equally applicable to ships of war entering 
the ports of a friendly power. The injury inseparable 
from the march of an army through an inhabited coun- 
try, and the dangers often, indeed generall ees 
it, do not ensue from admitting a ship of » without 
special license, into a friendly port. A different rule 
therefore with respect to this species of military force 
has been generally adopted. If, for reasons of state, 
the ports of a nation generally, or any particular ports 
be closed against vessels of war generally, or the ves- 
sels of any particular nation, notice is usually given of 
such determination. If there be no prohibition, the ports 
of a friendly nation are considered as open to the pub- 
lic ships of all powers with whom it is at peace, and 
they are supposed to enter such ports and to remain in 
them while allowed to remain, under the protection of 
the government of the place. 


In almost every instance, the treaties between civili- 
zed nations contain a stipulation to this effect in favor 
of vessels driven in by stress of weather or other urgent 
necessity. In such cases the sovereign is bound by 
compact to authorize foreign vessels to enter his ports. 
The treaty binds him to allow vessels in distress to find 
refuge and asylum in his ports, and 'this is a license 
which he is not at liberty to retract. It would be diffi- 
cult to assign a reason for withholding from a license 
thus granted, any immunity from local jurisdiction 
which would be implied ina special license. 


If there be no treaty applicable to the case, and the! 
sovereign, from motives deemed adequate by himself,| 
permits his ports to remain open to the public ships of 
foreign friendly powers, the conclusion seems irresista- 
ble, that they enter by his assent. And if they enter by 
his assent necessarily implied, no just reason is perceiv- 
ed by the Court for distinguishing their case from that 
of vessels which enter by express assent. 
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SCHOONER In all the cases of exemption which have been reviewed, 
=zx- much has been implied, but the obligation of what was 
CHANGE implied has been found equal to the obligation of that 
. | which was expressed. Are there reasons for denying 
m*rappon the application of this principle to ships of war? 
& OTHERS. 
——  Inthis part of the subject a difficulty is to be encoun- 
tered, the seriousness of which is acknowledged, but 
which the Court will not attempt to evade. 





Those tredties which provide for the admission and 
safe departure of public vessels entering a port from 
stress of weather, or other urgent cause, provide in like 
manner for the private vessels of the nation; and where 
public vessels enter a port under the general ‘license 
which is implied merely from the absence of a prohibi- 
tion, they are, it may be urged, in the same condition 
with merchant vessels entering the same port for the 
purposes of trade who cannot thereby claim any exemp- 
tion from the jurisdiction of the country. It may be 
contended, certainly with much plausibility if not cor- 
rectness, that the same rule, and same principle are ap- 
plicable to public and private ships ; and since it is admit- 
ted that private ships entering without special license be- 
come subject to the local jurisdiction, it is demanded on 
what authority an exception is made in favor of ships of 
war, 


It is by no means conceded, that a private vessel real- 
ly availing herself of an asylum provided by treaty, 
and not attempting to trade, would become amenable to 
the local jurisdiction, unless she committed some act for- 
feiting the protection she claims under compact. On 
the contrary, motives may be assigned for stipulating, 
and according immunities to vessels in cases of di 
which would not be demanded for, or allowed to those 
which enter voluntarily and for ordinary purposes. On 
this part of the subject, however, the Court does not 
mean to indicate any opinion. The case itself may pos- 
sibly occur, and ought not to be prejudged. 


Without deciding how far such stipulations in favor 
of distressed vessels, as are usual in treaties, may €x- 
empt private ships from the jurisdiction of the place, it 
may safely be asserted, that the whole reasoning upon 

_ Which such exemption has been implied in other cases, 
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applies with full force to the exemption of ships of War scHOoNER 
in this. BXK- 


CHANGE - 


«It is impossible to conceive,” says Vattel, that a 
Prince who sends an ambassador or any other ministercan M‘FADDON 
have any intention of subjecting him to the authority of a &oTHers, 
foreign power ; and this consideration furnishes an addi- 
tional argument, which completely establishes the inde- 
pendency of a public minister. If it cannot be reason- 
ably presumed that his sovereign means to subject him | 
tothe authority of the prince to whom he is sent, the 
latter, in receiving the minister, consents to admit him 
on the footing of independency ; and thus there exists be- 
tween the two princes a tacit convention, which gives a 
new force to the natural obligation.” ~ 





wos * « 


Equally impossible is it to conceive, whatever may be 
the construction as to private ships, that a prince who 
stipulates a passage for his troops, or an asylum for his 
ships of war in distress, should mean to subject his ar- 
my or his navy to the jurisdiction of a foreign sove- 
reign. And if this cannot be presumed, the sovereign 
of the port must be considered as having conceded the 
privilege to the extent in which it must have been un- 
derstood to be asked. + 

To the Court, it appears, that where, without treaty, 
the ports of a nation are open to the private and public 
ships of a friendly power, whose subjects have li- 
berty without special license, to enter the country for 
business or amusement, a clear distinction is to be 
drawn between the rights accorded to private individu- 
als or private trading vessels, and those accorded to 
public armed ships which constitute a part of the mili- 
tary force of the nation. ‘ 


The preceding reasoning, has maintai 
sitions that all exemptions from te ial 
must be derived from the consent of the 





territory ; that this consent may be implied or expres. 
sed ; and that when implied, its extent must be regula- 
ted by the nature of the case, and the views under which 


so _hartice nequiving end gqnopding it must be supposed 
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scHOONER When privafe individuals of one nation spread them- 


ex- _ selves through another as business or caprice may direct, 
CHANGE mingling indiscriminately with the inhabitants of that 
| ». other, or when merchant vessels enter for the pu 


. Méeappon of trade, it would be obviously inconvenient and dange- 
XoTHERs. rous to society, and would subject the laws to continual 
_——-—— infraction, and the government to degradation, if such 


on 





individuals or merchantsdid not owetemporary and local 
allegiance, and were riot amenable to the jurisdiction of 
the country. Nor can the foreign sovereign have any 
motive for wishing such exemption. His subjects thus 
passing into foreign countries, are not employed by 
him, nor are they engaged in national pursuits. Con- 
sequently there are powerful motives for not a 
persons ef this description from the jurisdiction of the 
country in which they are found, and no one motive for 
requiring it. The implied license, therefore, . under 
which they enter can never be construed to grant such 
exemption. - 


But in all respects different is the situation of a:pub- 
lic armed ship. She constitutes a part of the military 
force of her nation; acts under the immediate and di- 
rect command of the sovereign ; is employed by bim in 
national objects. He has many and powerful n.otives 
for preventing those objects from being defeated by the 
interference of a foreign state. Such interference can- 
not take place without affecting his power and his digni- 
ty. ‘Phe implied, license therefore under which such 
vessel enters afriendly port, may reasonably be con- 


strued, and.it seems to the Court, ought to be construed, 
_ as containing an exemption from the jurisdiction. of the 


sovereign, within whose territory she claims the rites of 
hospitality. 


» Upon these principles, by the unanimous consent of 
“nations, a foreigner is amenable to the laws of the place ; 
|, but certainly in practice, nations have not yet asserted 

their jurisdiction over the public armed ships of a fo- 
‘reign sovereign entering a port open for their recep- 
tion. 


Bynkershoek, a jupetot great reputation, has indeed 
maintained that the property of a foreign sovereign is 


~ 


not distinguishable by any legal exemption from the — 
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property of an ordinary individual, and has quoted se- semoorER 
veral cases in which courts have exercised jurisdiction 23 
over causes in which a foreign sovereign was made a CHANGE 


party defendant. 


tion between the private property of the ~ who 
happens to be a prince, and that mi forte which 
supports the sovereign power, and maintains the digni- 
ty and the independence Atop oo ngs by ac- 
quiring private property in a foreign Country, may 
sibly be cnuahdseed as pen acrng She property to the 
territorial jurisdiction ; he may be considered as so far 
laying down the prince, and assuming the charatter of a 
private individual; but this he cannot be presumed to 
do with respect to any portion of that armed forte, 
which upholds his crown, and the nation he is entrusted 
to govern. 


The only weeds case cited by ag Sere is that 
of the Spanish ships of war seized in hing for a debt 
due from the king of Spain. In that case, the states 
general interposed; and there is reason to believe, 
from the manner jin which the transaction is stated, 
that, either by the interference of government, or the de- 
cision of the court, the vessels were 1 . 
This case of the Spanish vessels is, it is believed, the 
only case furnished by the history of the world, of an 
attempt made by an individual to assert a Claim ags 
a forei ince, by seizing the armed vessels of the na- 
tion. this proceeding was at once arrested by the 
government, in a nation which appears to have asserted 
the power of proceeding in the same manner it the 
ivate property of the prince, would seem to furnish no 
ble argument in support of the universality of the 
opinion in favor of the exemption claimed for ships of 
war. The distinction made in our own laws between 
public and private ships would appear to proceed from 
the same opinion. 


It seems then to the Court, to be —— of public 
law, that national ships of war, entering the ofa 


friendly power for their reception, are to be consi- 
vo. vi. 20 : 


v. ‘ 
M‘FADDON 
Without indicating any opinion on this question, it &oTmens. 
may safely be affirmed, that there is a manifest distinc- ——. 








tee PO 


’ 


146 SUPREME COURT VU. 8. 


sCHOONER dcred as exempted by the consent of that power 


jwisdiction. ‘ 


Without doubt, the sovereign of the place is capable 





em‘rappon)of destroying this implication. He may ‘claim and e 
SK orHERs/ercise jurisdiction either by employing force, or bysub- - 
—-+ jecting such vessels to the ordinary tribunals. But un- 


til such power be exerted in @ manner not to be misun- 
| derstood, the sovereign Camnot be considered as having 
| imparted to the ordinary tribunals a jurisdiction, which 
| it would be a breach of faith to exercise. ‘Those gene- 
ral statutory provisions therefore which are descriptive 
of the ordinary jurisdiction of. the judicial tribunals, 
which give an individual whose property has been wrest- 
ed from him, a right to claim that property in the courts 
of the country, in which it is found, ought not, in the 


opinion of this Court, to be so construed as to give them . 


jurisdiction in a case, in which the sovereign power has 
impliedly consented to wave its jurisdiction. 


‘The arguments in favor of this opinion which have 
been drawn from the general inability of the judicial 
power to enforce its decisions. in cases of this descrip- 
tion, from the consideration, that the sovereign power 
of the nation is alone competent to avenge wrongs Com- 
mitted by a sovereign, that the questions to which such 
wrongs give birth are rather questions of policy than of 


- taw, that they are for diplomatic, rather than legal dis- 


cussion, are of great weight, and merit serious attention. 


Bat the argument has already been drawn to a length, . 


-which forbids a particular examination of these points. 


The principles which haye-been stated, will now be 
applied to the case at bar. 


In the present state of the evidence and proceedings, 
the Exchange must be considered asa vessel, which was 
»the property of the Libeflants, whose claimis repelled. by 
the fact, that she,is now a national armed vessel, commmis- 
sioned hy, and in,the service of the emperor of France. 
The evidence of this fact is not controverted. Butitis 
contended, that it constitutes no bar to.an enquiry into 
the validity of the title, by which the emperor: holds this 
vessel, Every person, it is. all ed, who is entitled to pro- 
perty brought within the jurisdiction of our Courts, hasa 
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right to assert his title in those Courts, unless there’ be s 


some law taking his case out of the general rule. It, is 





EX-- 


therefore said to be the right, and if it be the right, it is cuaNoz 


the duty of the Court, to enquire whether this title has _ 


Dem: 


been extinguished by an act, the validity of\ which is re- ‘Renan 


cognized by national or municipal law, 


If the preceding reasoning be correct, the Exchange, 
being a public armed ship, in the service of a forei 
‘vereign, with whom the government of the United tes 
is at peace, and having entered an American port open 
for herreception, gn the terms on which ships of war are 
generally permitted to enter the ports of a friendly pow- 
er, must be considered as having come into the Ame- 
rican territory, under an implied promise, that while 
necessarily within it, and demeaning herself in a friend- 
ly manrer, she should be exempt from 
of the country. 


If this opinion be correct, there seems to be a necessi- 
ty for admitting that the fact might be disclosed to the 
Court by the suggestion of the Attorney for the United 
States. 


I am directed to deliver it, as the opinion of the Court, 
that the sentence of the Circuit Court, reversing the sen- 
tence of the District Court, in the case of the Exchange 
be reversed, and that of the District Court, dismissing 
the libel, be affirmed. 
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ARCHIBALD FREELAND 
?. 


HERON, LENOX AND COMPANY. 
——_— 


THIS cause having been argued by Winver, for 
the Appellant, and P. B. Key, for the Appellees. 


All the gudges being present, 


the jurisdiction — 


4812. 


An account 
current sent 
by a foreign 
Bt ee toa 
a a8 


Duvaut, Justice, delivered the opinion of the Court hot objected to 


fer two years, 


as follows : 
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YREE- This case comes up by appeal from the decree of the 
— Circuit Court for the District of Virginia. 


Pl & The record presents the following state of facts: A 
oTuErs. bill in equity was filed by Heron, Lenox and Company 
= against Archibald Freeland, the Appellant, in the Cir- 
is deemed an cuit Court in the month of December, 4798. It states 
le —— that the company consisted of Nathaniel Heron, a sub- - 
burden of ject of Great Britain, Samuel Lenox, also. a subject of 
proof upon Great Britain, and James Freeland and William Gillin. 
ceived & kept That articles of co-partnership between the said compa- 


it without ob- ny and Archibald Freeland,:of Virginia, were entered 


into on the 15th of February, 1789, to commence on the 
first day of April following, and to continue for five 
years unless sooner dissolyed-by mutual consent. It is 
stipulated by the articles that the business of the co- 
partnership should be managed and carried on in the 
town of Manchester, in Virginia, by Archibald Freeland, 
under the firm of James Freeland. ‘That there should 
be no advance put on the goods furnished but the 
charges and commission in Britain, and that all boun- 
ties, discounts and abatements which might be received, 
should be credited. ‘The Complamants in their bill fur- 
ther state that Archibald Freeland had the sole mianage- 

ment. of the. affairs of the company, and the care and 
custody of the books and funds. 


That darfag ‘the existence of the co-partnership He- 
ron, Lenox and Company remitted to James and A. 
Freeland goods, wares and merchandize, to the amount 
of several thousand pounds sterling, and had received 
some payments, but that a considerable balance remain- 
ed due to them on accoynt of those remittances: that J. 
and A. Freeland had been frequently called on to ac- 
count and pay the balance due, That the firm of J. and 
A. Freeland had been long since dissolved by mutual 
consent; and that A. Freeland, retaining all the books 
and effects of the company, had refused to account and 
pay the, balance due; and they pray relief. 


To this bill A. Freeland filed his answer, admitting the 
co-partnership, as stated, and that the business of the 
concern had been conducted by him at Manchester, un- 
til the 140th day of April, 1795, when by contract the 
whole of the property of the co-partnery was vested in 
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him for his own use and benefit upon the conditions rise 

therein expressed: and he insists that upon.a fair set- Lanp 

tlement of the accounts between the Complainants and _—v. 

him agreeably to the custom of merchants in London, nERon & 

as stipulated by the said contract, he owes nothing. = OTHERS. 

ee 

It further appears that shipments of merchandize by 

Heron, Lenox and Company were made from time to — 

time, during the first four years of the concern, amount- 

ing in the whole to more than / 19,000 sterling, and 

that remittances were made by A. Freeland in bills of 

exchange and country produce during the same period 

to a large amount; and that in the year 1793 the part- 

nership was dissolved by mutual consent. A. Freeland 

continued to settle and liquidaie the accounts of the 

firm at Manchester; and in Septen:ber,'1796, -wrote a 

letter to Freeland and Gillin, of which the following is 

an extract: ‘« Your claim will be among the first of my 

debts that is paid—for the indulgence I have met with, 

I have to thank you, and mean to exert myself in order 

to pay off the whole as early as possible.” 


During the pendency of this suit in the Circuit Court, 
across bill was filed by A. Freeland nst Heron, 
Lenox and Company for discovery, which they answer- 
ed by denying the allegations in the bill without dis- 
closing the evidence sought for. No exception, how- 
ever, was taken to the answer. ’ 


An order had passed directing an account to be stated 
by a commissioner appointed for the purpose, who fe- 
ported that there was due fron A. Freeland to Heron, 
Lenox and Company a balance of one thousand one 
hundred and sixty pounds seventeen shillings and ten 


pence sterling, to which report, various exceptions 
were taken by ‘the Defendant. 


On the 14th of December, 1809, the cause came on 
to be heard in the Circuit Court upon the bill, answer 
and exhibits and the report of the commissioner, when 
it was adj , ordered and decreed that the Defend- 
ant, A. » pay to the Plaintiffs, Heron, Lenox 
& Co. the sum reported to be due by the commissioner, 
at certain specified periods, with interest from the first 
day of June, 4708, and costs: and the cross bill was 
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dismissed with costs. From which decree the etn 


= ant appealed. 


ovum & ‘The exceptions taken to the report of the commis. 
OTHERS. sioner in the court below have been urged on the part 


of the Appellant in this court, and may be comprized 
under the following heads : 


4. That he has gir the Defendant cyedit for all 


the bounties, drawbacks and duties which were allowed 


to the Complainants on the purchase and shipment of 
the goods in England, which he oaght to have allowed 
agreeably to the contract of ab. pestutenig. 


2. That the commissioner adopted a mode of calcu- 7 


_ lating interest contrary to the agreement of the parties 


in April, 1795, and prejudicial to the Defendant. 


3. That he allowed the Complainants a commission 
on the sales of prodace shipped directly to Cadiz, Lis. 
bon and other places, where the property was consigned 
directly to persons residing in those several places; by 
them sold, and who charged the ordinary commission, 


eee eT Ceca ante tc in 
London. 


4. That he has not given credit to the Defendant for 
25 hogsheads of tobacco. / 


‘There was another exception, but 4s it was abandon- 
ed in the argument 7 the counsel, it will not be no- 
ticed, | 


With vopeéhi to the first, third and fourth exceptions, 
the record does not fartish the evidence necessary to 
enable the court to form a correct decision from the 
facts. The positive assertions of the Appellant are-de- 
nied by the Appellees ; and in proof both are equally 
defective. 


The Appellant claims a credit of 176% 10 5 sterling 
‘on account of bounties, drawbacks and discounts: he 
has been allowed upwards of | 300 sterling, and the Ap- 
pellees deny that he ig entitled to.more credit than is 
given, ssa that norésdiat mot ‘been -received by 
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them.. Each insists that the onus probonts ought 00 be 
thrown on his adversary. ont 





FREE- 
aun 


It is proper to observe that it appears by, the sched annua: 
that Heron, Lenex and Company furnished A. Free- OBTERS. 


land with an account current annually for the four first 
years of their transactions, and that no objection was 
made to them. ‘This circumstance, combined with the 
promise contained in A. Freeland’s letter of September 
1796 to pay the whole balance due, affords room for 
the application of -@ rule.of the Cheseog Court and of 
merchants to decide the controversy. Itis this: When 
one merchant sends an account current to another re- 


siding in a different country, between whom there are ~ 


mutual dealings, and he keeps it two years without 
making any objections, it shall be deemed a stated ac- 
count, and his silence and acquiescence shall bind him, 
at least so far as to cast the onus praaas on him. 


The same rule is applicable to the third exception. 
After an acquiescence of several. years. the account is 
considered as binding upon him, as he has failed to 
falsify the allegations of the Appellees that the ship- 
ments of produce to Cadiz, Lisbon and Bourdeaux were 
made pursuant to their orders and under their saperin- 
tendance. 


He has failed also to prove that he is entitled to the 
credit insisted on in his fourth exception. To be enti- 
tled to,the credit it is incumbent on him to prove’ that 
the 25 heads are exclusive of the 80 hogsheads of 
tobacco shipped in the Mercury. The record affords 
no testimony whatever. 


‘With respect to the second exception, it is considered 
by this Court that the Circuit Court erred in sustain- 
ing the report of the commissioner as to the manner of 
stating the account between the parties. ‘The commis- 
sioner adoped the mode established in Virginia, and 
which it is believee revails generally throughout the 
United States: at by the written agreement of the 
parties in paar ly ig 7 it is stipulated that the interest 


pari niger Ta all Olbor recpects 180 
settling accounts in _ In all other respects the 
opinion of the Cireuit Court is affirmed. 
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FREE- It is therefore the opinion of this Court that the de- 
LaND creé of the Circuit Court with respect to the second ex- 
v. ception be reversed, and that the cause be remanded to 
HERon & the Circuit Court, in order that an account may be 
oTHeERs. taken pursuant to the written agreement of the parties— 


agreeably to the custom and manner of settling accounts 
in London.. 














WELCH v. MANDEVILLE. 








1812. 
March 2d. 
Present...,All; the judges. 
The refusal ERROR to the Circuit Court for the district-of 


of the Court’ Columbia, sitting at Alexandria. 


below tore-in- 

state a cause 

which has An action of covenant was brought in that Court, in 
been leet’ the name of James Welsh, the Plaintiff, but really for 
no ground for the use and by the sole orders of Allen Prior, agai 


Tee coterry Mandeville and Jameson, upon a contract for the sale 
moe ty As a 
say. an judgmen en agains eich | 

came by a the rules Bi, Deiatent Mandeville, who alone had 

monies n Ny clerk 2. release under. the 
emment of Seal of Welch and .an.order from him to dismiss the 
the cause of . the gnit; where the clerk. made an entry on the 
acuon. 


minutes of the that the action was dismissed by 
agreement of the alee Afterwards, at the same term, 
the attorney who brought the suit in the name of Welch, 


moved the Court to re-instate it, and grounded his motion 
upon his own affidavit and the papers mentioned theye- . 
in. The affidavit stated, that in the autumn of 1799, 


Prior, broughtto the attorney 3 bills of exchange, drawn . . 


by Welch upon Mandevilleand Jameson, for 2500 dollars 
each, and an account in the handwriting of Mandeville, . 
acknowledging a balance doe to Welch on the  3ist of 
January, 1798, of 8707 dollars and 9 cents to be paid 
in the times and manner. therein stated. Prior, at the 
same times 5 eg Cg aie indebted to him and 
‘that he had taken bills in payment, which Mande- 


ville and Jameson refused to accept, saying that Welch 
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had deceived them in the sale of the lands. ee WELCH 
(Oe 
the. best measures to obtain the money from Mandeville MANDE- 
and Jameson ; whereupon he brought two suitsin the vide 
county Court of Fairfax, in Virginia, the one, Was -e--e> 
a suit at law in the name of Welch oninnt M. and J. 

founded upon their acknowledgment of the balance of 
account.—The other was a chancery attachment, in the 

name of Prior against Welch, as an absent debtor, and 

charging M. and J. as Garnishees. ~ 


= 
At 
ae 
Hi 
4 
Hi 
a 
i 


Upon the trial of the suit at law, the Defendants pro- 
duced the original contract respecting the sale of land, 
whereupon the attorney for Welch suffered a non-suit, 
and having obtained an office copy of the contract 
brought the present suit thereon, for the use of Prior, 
in the name of Welch, but without his directions, which 
was known to Mandeville. There had been no deci- 
sion in the chancery attachment. The attorney never 
had any communication with Welch upoh the subj 
of this suit; but he had reason to believe that 
knew of the suits in Fairfax county and did not Sor 
fere with them. The attorney corresponded solely with ~ 
Prior on the subject of this suit, who had directed the 
application of the money when recovered. That the 
attorney did not know of the release ‘ahd order to dis- 
miss the suit until after the entry was made on the min- 
utes, and that the suit had been dismissed without 
consent or that of Prior, who had been at all the 
pense of the suit. That he had been informed-that 
Welch was in the prison bounds, and that when Prior 
— papers into his hands, he informed him that 


Hi 


was his only prospect of receiving eT of the debt 

due to to him by Welch. , 
‘Whereupon the Defendant, mene prod s 

the affidavit Es Cee ab bills 

favor of Prior, merely for him to get them cn accepted, an 

negotiate them for account of Welch and as his agent. 


That Prior never gave value for them, and instead of 
being the creditor of Welch, was his debtor ; and that 


he, (Welch) never made a transfer or of the 
contract with Mandeville aud Jameson to Prior or any 


person. 
VOL. Vil. a 
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eee 


wesen The. Defendant, Mandeville, also produced a paper 
v. purporting to be the answer of; Welch, to the chancery 
MANDE- attachment in Fairfax county, (but. which had not 
vinx. then been filed in the suit) which contained the substance 
——-——— of his affidavit—and also:a letter written by Welch to 
Mandeville and Jameson, and sent by Prior at the time 
he presented the bills, corroborating the fact that Prior 

was only his agent in that business. 


Tn this state of the case the Court below continued the 

et motion to re-instate the cause until the next term, to 
| give an opportunity to Prior to produce evidence of an 
assignment of the contract and of his right to bring suit 
upon it; at which term he produced his own affidavit 
stating that Welch was indebted to him upwards of 
a | 14000 dollars, and that. Welch. gave him the 3 drafts on 
Mandeville and Jameson, for his (Prior’s) own use and 


ry 
} ! benefit, for and on account of atract of land sold to Welch, 
Tat and which Welch sold to another person. He produced 
Wi also certain other documents tending to corroborate his 


affidavit. 


But the Court below refused to re-instate the cause 
and ordered it to be dismissed according to the agree- 
ment of the parties ; to. which refusal dl/en Prior took a 
bill of exceptions which the Court signed. 


Upon the opening of the case, 





MarsHat, chief justice, enquired whether the ques- 
} tion, whether a refusal to re-instate a cause, be ground 
tt of error, had not been decided by this Court. 


E. I. Lee, for Plaintiff in error—said that it had 
not been directly decided. . 


| _ ‘The clause of the act of Congress which gives this 
Court appellate jurisdiction of causes decided in the 
iy Circuit Court for the district of Columbia, ( Laws United. 
| States, Vol. 5. p..270, §. 8) differs from that clause of 
the :general judiciary which gives this Court its appel- 
late jurisdiction in other cases, The expression of the 
a former clause is «any. final judgment order or decree ;” 
but the expression in the general law (Vol. 4. p. 62. §. 
22.) is “final judgments and decrees.” The word order 
must mean something different from a judgment or a 
- decree. It seems peculiarly applicable to a final order 
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dismissing a suit. This peculiar’ 
lied upon to give jurisdiction to this Court 


of Custiss v. The Georgetown Turnpike company (anh Manor 
vol. 6. p. 233. ) 





al wi 


SWANN, contra. 


This case is within the principle of the cases 
decided by this Court—such as the refusal of the Court 
below to grant a new trial, or to continue a cause. To 
re-instate a cause, after it has been once legally decided 
is a matter of mere discretion. 


E. I. Les, in reply. 


If the clerk had dismissed it at the rules, and the 
Plaintiff had applied to the Court at the next succeed- 
ing term to re-instate it and the Court had. refused, it 
would not have been an exercise of discretion, but deni- 
alofright. It would have beenerror inlaw. 14. Strange, 
235, Newell v. Pidgeon. 


C. Lee, on the same side. 


There is a difference between dinmintieg a cause 
without trial and refusing a new trial. «It cannot be 
possible that the Court may dismiss every, suit ‘pon 
the docket and yet the injured parties 
which would be the case if the dismiss “suit be 
matter sof discretion which this Court, cannot ‘control. 


March 5th. Al the Judges Being. presenty 


MansnaL1, Ch. Justice. The majority of the Court 
is of opinion that the motion to re-instate the cause, was 
an application to the discretion of the Court,. and its 
refusal is not a ground for a writ of error. 


After the Court had delivered this opinion it became: a 
question whether the writ of error Snowe bbe Gismissell, 
or the judgment affirmed. 


ay 


After consideration of the case gain, : : 
On the 7th of March, 


Se ES ey 


on wie. ee PS 
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weice Marswaun, Ch. Justice, stated it tobe 
vo. the Court, that the judgment of the Court below should 
mawpe- be affirmed. The writ of error is to the judgment gen- 
VILLE. y- The refusal to re-instate the cause being no er» 
—-—eew ror in law, the Court can see no error in the principal 
judgment. 


Judgment affirmed. 
, | , 
4sig2, MARSTELLER AND OTHERS v. M‘CLEAN, 
March 24. eae 
Present....all the judges. 
dine ERROR to the Circuit Court for the District of 
avoid the plea Columbia. 
of the statute 
oo tnactionty This was an action of trespass for mesne profits after 


joint tenants, ey ee 
x, * pecessary the present Defendant, who oa onsen. 
all the Plain- tations, to which the. laa Soaniaine 
tiffs were un- that Christianay the wife of one of the 


der a disability #4tizabeth, the wife ofvandther of the: therm in er 


rights they sue, « were femes covert when the cause 
* fames obver?™— and have ever since continued 
me meotpam ce em e e a 
* Plaintiffs « was a feme covert,” and that the other 
Plaintiffs, in whose right the suit was 
infants at the time the cause of action and also 
ne eee To this replica-:: 
tion there was a general demurrer vee ome on 
which the court below rendered judgment the De- 
fendant.. 
C. Smums and R. I. Taywor, for the Defendant in 
error, contended, 


1. That the replication was bad, because it did not 
show that all the Plaintiffs were entitled to sue, not- 
withstanding the statute of limitations. It did not state 
that Kitty Hunter continued a feme covert until less 
than five years uext before’the comimencement of the * 


a 
a & 


. 














suit. 4f her disability of coverture was removed:five mapsEpi- 


years before bringing the action, she was barred-bythe Lun& 
statute 5 and the ion, being joimt, if bad as to ormpns. 
one, is bad as to ; opt pris» Meer 


v : M‘CLEAN, 
2. That upon a demurrer the court will give judgment ——-——— 
against that party who commits the first fault in plead- 
ing. The declaration states all the material allegations 
under a “ whereas”’—a quod cum. It is all recital, 
which is fatal upon a,general demurrer, or upon a mo- 
tion in arrest of judgment. . 


The courts of Virginia follow the practice of the 
king’s bench in England, where this exception has been 


to form. The statue of jeofails in Virginia does not 


TaYLor, in reply. 


The case of Perry v. Jackson, » T: Rs 646; 
first in which it was decided that the statute rans - 








ed a ae NE Tie ee 
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MARSTEL- 


LER & 
OTHERS 
v. 
M‘CLEAN. 


—— 
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E.1. Lex. The declaration states that some of tiie 
Plaintiffs are infants, the plea was no bar’ to ‘those 
Plaintiffs. In the case of y v. Jackson the Plain- 
tiffs were partners in trade. It was’a voluntary asso- 
ciation—but here the Plaintiffs are joined by act of law. 


March 13th....All the judges being present, # 
Srory, J. delivered the opinion of = court as follows: 


The Plaintiffs in error brought an action of trespass 
quare clansum fregit—to which the Defendant in error 
pleaded the statute of limitations. ‘The replication in 
substance states that, at the time when the cause of ac- 
tion accrued, Christiana, wife of one of the Plaintiffs, 
and Elizabeth, wife of another of the Plaintiffs, « were 
‘«‘feme coverts, and ever since have continued feme 
“« coverts”—and ‘< that Kitty Hunter,” one of the Plain- 
tiffs, « was a feme covert; and that the other Plain- 
tiffs in whose right the suit was brought, at the time 
when the action accrued, and also at the commencement 
of the suit, were infants. ‘To this replication there is a 
general demurrer and Betatent. the court below 
gave judgment for the 


It is contended by the Defendant that this replication 
is insufficient, inasmuch as it does not allege that Kitty 
Hunter continued a feme covert until within five’ 


the time prescribed by the statute of limitations the 


pursuit of this remedy. And it is further co 
that, even if the replication be good, yet the P 
ought not to recever, because the declaration c 

the trespass-by way of recital—+ for that whereas*the 
Defendant with force and arms,” &c., and not" noe 
tive and direct allegations as the law requires. 

last exception the court do not intend to give any opi- 
nion; but unless the point.were fully. settled by autho- 
rity, ‘they would feel little inclination to sustain an ob- 


jection which would seem directed more to the form 


than the merits of the action. . 


The objection to the replication deserves more con- 
sideration. It is certainly a rule of pleading that-a re- 
plication should of itself contain a full and complete an- 
swer to the bar, and that a joint plea which is: bad, af- 
fects with its consequences all the ‘Parties joining in it. 
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In the present case it may be true that. Kitty. Hunter L-" 
was a feme covert at the time when the.action accrued; “ee 
and .yet it may be equally true that five years have .%.._ 
elapsed since. the disability was removed. It was there- M‘CLEAN. 
fore incumbent on the Plaintiffs,.not barely to shew a 
coverture, but, by a proper averment, to s its con- 
tinuance to a time within which it would have been a 
perfect avoidance of the bar. The objection then would 
nee been fatal in a several action brought by Kitty 
unter. 

























But it is said that though the replication be, bad as 
to one of the Plaintiffs, yet it can only bar her:: that 
the infancy or coverture of the other Plain tiffs entitles 
them te a recovery in this action for the injury done to 
them; and that, as parceners and tenants in common 
are compellable to join in actions of this nature, it 
would be hard to aliect. them with the disability of a 
co-tenant. 


It seems, however, to.be a settled rule that .all the 
Plaintiffs in a suit must be competent to sue, otherwise 
the action cannot be supported: and the case of Perry 
v. Jackson, cited from 4, Term Reports, 516, decides that 
a plea of the statute of limitations, which is good as to 
one partner, bars them both in a joint action. When 
once the statute rans against one of two parties entitled 
to a joint action, it operates as a bar to such joint action. 


It is therefore the opinion of the Court that as this 
answer to the objection fails, the replication must be 
audjudged insufficient, and of course the bar must pre- 











Judgment affirmed. © 
WELCH wv. LINDO. _ 4812. 
March 2d. 
Present....All the Judges. 


ERROR to the Circuit Court for the District of The mere 
Columbia, sitting at Alexandria. profession of a 








ed. .That Lindo, on the 24th. yl 1800, 
isin, domed it to Welch (the Plaintiff.) fn a 


right of atom “ recourse whatever on-—dA. ” That on the 30th 
teat 


ory hal County, in the State of ye. 
by the indor- cheval, pleaded that he had paid 
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Welch an potion of 
tye we assumpsit 













pana ¢ eaaty oe. 7 

,. claration « ive comb Pade gh vse 

___...__-. that one P Decietal te of August, 4796, 
promisory made and delivered ; a 2 eto Lid e to 
note by an in- his. order on demand, fe 246 dollars, | Fe 


these words, viz. 
i, Pay the within to James Welch, or order, without 


- of April, 1800, Welch assigned the note to a certain 
liam by writin on the. back thereof,. 
lowing words, viz: “I assign the wuithin.to 
"ep | Rerieoe the 

i) val fail py mo- 


J 


Hat 


the debt to Lindo ; 
which plea, issue was joined, and the jury found a ge- 
neral verdict thereupon, for the Defendant, Kercheval, 
upon which the Court rendered a judgment, which still 
remains in full force ; by reason of which premises the | 
(Plainti elchs) became y to pay to Hodgsett the 
246 dollars, with interest, from the time the suit was 
brought, viz: the 14th of June, 1803,) until the 2d of 
November, 1804, the time when he paid the same to 
Hodgsett, ‘and the costs of that suit, amounting to 44 
dollars and 72 cents, and did pay the same ; of. all 
which premises, the Defendant had notice, and by reason, 
wemutan became liable to yay the said 246 dollars, 
with sues the same, and the ee and 72 
cents, being costs as aforesaid ; being so liable, 
the Defendant, in consideration thereof, afterwards, fee. 
undertook, &c. to pay the same sum to the Plaintiff, é&c. 


The 2d Count was for money had and received to the 
Plaintiffs use. 


Upon tha jepes of wen asnumpeit, theve was e vuntichin: 
the Court below, for the Plaintiff, on the first count, and 
for the Defendant, on the second count, but the judg- 
ment on the first count was arrested, ee 
entered for the Defendant. 
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which stated, that he offered in evidence, a duly au 


ticated copy of the record of tlie Circnit Court of Wood- candi 
ford county, in the suit of Hodgsett against Kerthe- =—4——— 


val, which was inserted in the bill of exceptions ; and 
prodaced:the original promisory note, with its indorse- 
ments, and proved the’ hand writing of the 

Lindo, to his indorsement, and,offered no other evidence ; 
whereupon the Defendant’s counsel, prayed the-Court to 
instruct the jury, that the evidence so offered and pro- 
duced, is not of itself competent.to enable the Plaintiff to 
retain his action ; andthe Court decided, that it was 
not competent to evable the Plaintiff to recover spon the 
second count, but the judges were divided in opinion, 
whether the same was competent ‘to support-the first 
count; and therefore refused to give the instraction as 
prayed. To the opinion, that the evidence was not ‘com- 
petent to support the-action upon the count for money 
had and received, the Plaintiff excepted. 


‘The motion in arrest of judgment, was grounded upon 
the general insufficiency of the first count. 


EL Lez, for Plaintiff in Error. 


ist. There was sufficient evidence prima facies to sup- 
port the count, for money had and receii 


The indorsement of the note, was evidence of money 
had and received, and the record shewed, that the con- 
sideration for which it was received had failed : And 
where aman pays money upon a consideration .which 
fails, he may recover it back by. sheomtion for money 
had and received.—1. Esp. V. P. 3: Av=Doug. 696. 
Chitty 190, 128, 12%, 125.—8. Cr 318.2. Burr, 
1226.—1. Johnson, 590, Green 0. Hart,—2.Johnson, 52. 
Russel v. Ball.—2. Burr, 1005, 1008,1040,4041. 


2. The first count shews a good cause of action. It 
was not necessary to aver fraud ;—butif it was, the want 
ates ainair Quins Wintang ORTON Ee <a yee 

ps-every t which is necessary to 
the trial, mee ee proof of which, no vedic. ough 
to have been given forthe Plaintiff. rey Hare a 
a — ame oan str ver ger 








Upon the trial, the Plaintiff took a-bill of exceptions, rage 
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Swan & Jongs, contra. 


4. The evidence was insufficient even if it had been a 


—_.-——— common indorsement.—The note having been assigned 


by the Plaintiff, to Hodgsett, it did not appear but that 
the right of action was still ary ee 
having expressly stipulated in his indorsement, | 
would not be liable, cannot be made liable by an implied 
assumpsit. Fase 


2. The first count was bad because, ist. it did not 
aver any consideration for the indorsement—2d The 
Defendant expressly excluded his liability.—sd. Me 
fraud is averred—and 4th, there was no averment of a 
re-assignment of the note. ie on 


E. I. Lex, in reply. , < 


The possession of the note by the Plaintiff, was evi- 
dence, that he had re-paid the money to Hodgsett.—A 
re-assignment of the note would have made Welch a 
remote assignee, and-he could not have maintained a 
suit at law against Lindo. Lindo, by implication, war- 
ranted that the money was due from Kercheval, as 
every vendor warrants his title. The record between 
Hodgsett and Kercheval, shows fraud in Lindo. 


March 9th....All the judges being present, 


Marsnatt, Ch. J. Delivered the following opinion of 
the Court: © 


This was an action brought by the Plaintiff against 
the Defendant, in- the Circuit Court for the county of 
Alexandria. The declaration .contained two counts. 
The first was special, and the second for money “had 
and received, by the Defendant to the Plaintiff’s use. . 


At the trialof the cause, the Plaintiff gave in evi- 
dence, the record of the proceedings in a Court in the 
state of Kentucky, in a cause in which William Hodg- 
sett,. assi of James Welch, who was assignee of 
Ab Lindo was Plaintiff, and John Kercheval was 
‘Defendant. This. suit’ was instituted on a 


note. The Defendant pleaded payment to Lindo. Is- 
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sue was joined on this plea, and a verdict was found wetcn 
for the Defendant. The Plaintiff, also produced.the v, — 
original note with the indorsements thereon, the last.of 1unpo.. 
which was an assignment made by him to Hodgsett. . ————— 


On the prayer of the Defendant, the, Court ‘decided 
that this evidence was not, in itself, sufficient to support 
the action on the second count, and to this opinion the 
counsel for the Plaintiff excepted. 


The testimony offered by the Plaintiff, was certainly 
incompetent of itself to prove that the, Defendant ee 
received money to hisuse. The mere 
note which he had assigned to another could note aahile 
that assignment remained, be evidence that the note was 
his property. Some re-assignment or receipt from the 
last assignee was necessary while the indorsements re- 
mained to prove that the title against the prior indorser 
was in him, and that he had paid asum_of money 
which gave him a claim on that indorser, . And if. the 
record of the state of Kentucky could prove that Lindo 
had received the moncy.‘ue upom the, note, it would not 
prove that he had received it to the use of the Plaintiff, 
Nor, under this indorsement, which is an assignment of 
the note without expressing value received, and that, 
too, without recourse against the. assignor, can it be 
fairly inferred that the nominal value of the note was 
actually paid. 





a A 
There is, then, no error in the direction given by the 
Circvit Court. 


On the first count, there was a verdict for. the Plain- 
tiff,. but [ judgment, was arrested, because that count was 
insufficient in law. 


This count states, that a promisory note was made 
by John Kercheval, payable to Abraham Lindo—that 
Lindo indorsed that note to the Plaintiff, in these words, 
«s pay the within to James Welch, or order, without any 
recourse whatever on A. Lindo.” —That the Plaintiff in- 
dorsed the said note to William Hodgsett, who. insti- 
tuted a spit thereon, in which the said Kercheval plead- 
ed, that -he had paid the debt to Abraham Lindo. A 
verdict was found for the Defendant, on which a judg- 
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WEtew went was rendered, which remains in full force. By 
v. pos ea the Plaintiff became liable to pay the 
xINDo, said ett the’ amount of the said snob a Oeil of 
——- a Suit, whch He had’ actually paid. ‘The declaration then 
seeds to state, that, by reason of the premises; the 
eferidant, Abraham Lindo, became liable to pay the 
ff, the amount of the said note and costs’ of suit, 

and, bemg go liable, hé assumed, &r. eis 


Under the mere assignment from Lindo to Welch, it 
i¢- clear, that this suit is not sustainable; because if isa 
Part of the contract, that Lindo shall not be liable under 

indorseméent. ‘The count is’ also defective, in not 
stating vhat the indorseniént was made on a valuable 
consideration, and also’ in not averring that Lindo had 
actually received the money for which the note was 
given. 


. These are substantial faults, which are not cured 
a verdict. The- declaration presents a case in which 
there was no liability on the part of the Defendant, to 
thé Plaintiff, which can sustain the assumpsit found by 
the verdict. 


There is no error, and the jadgment is affirmed. 








-» 





4812. ™ STATE OF NEW JERSEY wv. WILSON. 





7 THIS case was submitted to this Court, upon a 
cot, Suing Statement of facts, without argument. 


that certain 


lands which 

fete tote March 3d.....A the Judges being present, 
chased for the 

ndians, should _ 
indian Sela Manswaxt, Ch, Justice, delivered the opinion of the 
ter, be subject Court as follows > “ 
to any tax, 
constituted a 


peveareera 4 This is a writ of error to 4 judgment: 


| ror to & j rendered in 
which could the Court of last resort.in the state of New y 
carter which the Plaintii® allege they- are deprive of right 
quent legiala- secured to them bythe constitution of the United St 
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> _ 


The case appears to be this. nae ee 


STATE OF 

y Z ‘ N. JERSEY 
‘The remnant of the tribe of Delaware Indians,:pre- _—_», 

vious to the 20th February, 41758, had claims to a con- wrusén. 


a + 





siderable portion of lands in New Jersey, to.extinguish 
which became an object with the government and pro- tive act. Such 
prietors under the conveyance from King Charles 2d, wae Se 
to the Dake of York. For this purpose aconvention was under thas 
held in February, 1758, between the Indians and com- class ofthe 
missioners appointed by the government of New Jersey ; the United 
at which the Indians agreed to spect Be ticularly. the States which 
lands which they claimed; release. their. claim to all Poult * 
others; and to appoint certain chiefs to treat. with com- passing any 
missioners on the part of the government for, the final 4 “psinng 
extinguishment of their whole claim. -) |) ss of contracts, 


. On the 9th of August, 1758, the Indian deputies. met 
the commissioners and delivered to them a proposi- 
tion reduced te writing—the basis of which was, -that 
the government should purchase a tract of land on which 
they might reside—in consideration of which they 
would release their claim to all other landsin New Jer- 
sey south of the river Rariton. a 


This proposition appears to have been assented to 
by the commissioners; and the legislature on the 42th 
of August, 1758, passed an act to give effect to this 
agreement. - 

This act, among other provisions, authorizes ‘the 
purchase of lands for the Indians, restrains them from 
granting leases or making sales, and enacts « that the 
‘‘ lands to be purchased for the Indians aforesaid shall 
‘not hereafter be subject to any tax, any law usage or 
« custom to the contrary thereof, im any wise notwith- 
“ standing.” 


In virtue of this act, the convention with the Indians 
was executed. Lands were purchased and conveyed to 
trustees for their use, and the Indians released their 
claim to the south part of New Jersey. 


The Indians continued i of the 
late ped el sa Ss 
4804, when, having become desirous of migrating 
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sTaTe or the state of New Jersey, and of joining their brethren at 
N. JeRsEY Stockbridge, in the state of New York, they applied for, 


and obtained an act of the legislature of New Jersey, 


wrison. authorizing a sale of their land in that state. 


ee ee 








This act contains no expression in any manner res- 
pecting the privilege of exemption from taxation which. 
was annexed to those lands-by the act, under which 
they were purchased and settled on the Indians. 


In 1803, the commissioners under the last recited act 
sold and conveyed the lands to Plaintiffs, George 
Painter and others. 


In October, 1804, the legislature passed an act. re- 
pealing that section of the act of August, 1758, which 
exempts the lands therein mentioned from taxes. The, 
lands were then assessed, and the taxes demanded. The 
Plaintiffs thinking themselys injured by this assessment, 
brought the case before the Courts in the manner pre- 
scribed by the laws of New Jersey, and in the highest 
Court of the state, the validity of the repealing act was 
affirmed and the land declared liable to taxation. The 
cause is brought into this Court by writ of error, and 
the question here to be decided is, does the act of 1804 
violate the constitution of the United States. 


The constitution of the United States declares that no 
state shall « pas# any bill of attainder, ex post facto law, 
or law impairing the obligation of contracts.”” Fe 


In the case of Fletcher vw. Peck, it was decided.in this 
Court on solemn argument and much deliberation, that 
this provision of the canstitution extends to contracts to. 
which a state is a party, as well as to contracts between 
individuals. - The question then is narrowed to the en-. 
quiry whether in the case stated, a contract existed 
and whether that contract. is violated by the act of 1804. 


Every requisite to the formation of a contract is found 
in the proceedings . between. the, then colony .of -New 
Jersey and the Indians. The subject was a purchase 
on the part of the government .of extensive claims: of 
the Indians, the extinguishment, of. which would. quiet 
the title to a large portion of the province. A propos 
sition to this effect is made, the terms stipulated, the 
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consideration pen upon, which is a tract of land with sraTE oF 

the privilege of exemption from taxation; and then in N. JERSEY 
consideration of the arrangement previously made, one’ —_v. 

of which this act of assembly is stated to be, the Indians w1ssow. 

execute their deed of cession. This is certainly a con- ——-—— 
tract clothed in forms of unusual solemnity. The priv- 

ilege, though for the benefit of the Indians, is annexed, 

by the terms which create it, to the land itself, not to 

their persons. It is for their advantage that it should 

be annexed to the land, because, in the event of a sale, 

on which alone the question could become material, the 

value would be enhanced by it., 


It is not doubted but that the state of New Jersey 
might have insisted on a surrender of this privilege as 
the sole condition on which a sale of the property should 
be allowed. But this condition has not been insisted 
on.. The land has been sold, with the assent of the 
state, with all its privileges and immunities, The pur- 
chaser succeeds, with the assent of the state, to all the 
rights of the Indians. He stands, with respect to this 
land, in their place and claims the benefit of their con- 
tract. This contract is certainly impaired by a law 
which would annul 7; essential part of it. 


Judgment of the Court. 


This cause came on to be heard on the transcript of 
the record of the writ of error of the state of New Jer- 
sey, and was argued by counsel on the part of the Plain- 
tiffs in error: on consideration whereof, it is the opin- 
ion of the Court, that there is error in the judgment of 
the said Court of errors in this, that the jadgment of 
the said Court is founded on an act passed by the legis- 
Jature of the state of New Jersey, in December, 1804, 
entitled «An act to repeal part qf an act respecting 
lands purchased for the Indians ;” which act, in the 
opinion of this Court, is repugnant to the constitution 
of the United States, in as much as it impairs the obli- 

‘ gation of a contract, and is, on that account, void. It 
is therefore considered by the Court, that the said judg- 
ment be reversed and annulled, and that the cause be 
remanded to the said Court of errors, that judgmant 
may be rendered therein annulling the assessment in 

the proecedings mentioned, so far as the same may res- 
pect the land in the said proceedings also mentioned. 
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1812. KING ~+. RIDDLE. 


Present....All the Judges. 


re ERROR to the Circuit Court for the District of 
co = Columbia, sitting at Alexandria. 
evidence to 


we a case out Riddle brought an action of assumpsit in the court 
of limitations. below against King. ‘The declaration contained a ge- 
A discharge neral count for money“paid, laid out and expended by 
solvent lew o¢ the Plaintiff for the use of the Defendant—and a special 
the District of count which stated that the Defendant in the year 4798 
Columbia, is being taken in execution upon judgments of the county 
action. Court of Fairfax at the suit of Fosters and May, gave 
a prison-bounds-bond, with sureties, which bond he for- 
feited, and judgment was obtained against his sureties. 
That the Plaintiff (who was not bound in the bond) did 
afterwards, at the request of the Defendant, advance, 
settle and pay the one sixth part of the jndgment, 
amounting to 350 dollars and 52 cents, and that the 
Defendant in consideration thereof undertook, &c. 


The Defendant pleaded non assumpsit, and non as- 
sumpsit infra quingue annos,* §c. upon which, issues 


were joined; and upon the trial the Defendant took a~ 


bill of exceptions to the refusal of the court to instruct 
the jury that the evidence was not sufficient in law to 
enable the Plaintiff to recover in this action. 


The evidence stated in the bill of exceptions was as 
follows: 


4. A paper signed and sealed by the Defendant on 
the 15th of Faly, 1804, reciting that the Plaintiff and 
others had become his sureties for a large debt due 
to Mr. John Foster, and having become accountable, 
had paid the debt, and he, the daut, being desirons 
to secure them as far as he could, assigned to Thomas 
Vowell, one of his sureties, certain bonds in trust te 
collect the money and distribute it equally among them. 


2. The testimony of the said Thomas Vowell that.he 
had never received any thing upon those bonds. =” 
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8. The testimony of John M«Donald, that some time 
in the summer of 1799-he heard the Defendant say he 
owed the Plaintiff a sum of money, but he did not state 
the amount, nor upon what account he owed it. 






























4. An abstract of the judgment against the sureties 
amounting to 2,103 dollars and 12 cents ; and 


5. A receipt at the bottom thereof signed by Fosters 
and May, dated September 18th, 1799, as follows: 
«s The above sum of 2,103 dollars and 42 cents has been 
discharged by the negotiable notes of John Harper, 
William Harper, Thomas Vowell, jr. Samuel Harper 
and Joshua Riddle, at thirty days, and the cash of 
Charles Harper, which notes, when paid, will stand in 
full payment of the above judgment and costs.” 


All the above named persons, except. Joshua Riddle, 
the Plaintiff, were bound in the bond. — 


The writ in the present suit was issued on the ist of 
July, 1809. 


The Defendant offered in evidence a copy of his cer- 
tificate of discharge from imprisonment, dated August 
42, 1805, under the act of Congress for the relief of in- 
solvent debtors within the District of Columbia— Vol. 6, 
p- 294. ? 


The verdict and judgment being against the Defend- 
ant, he brought his writ of error. 


E. I. Lae, for the Plaintiff in error, contended, 


4. That the Plaintiff’s evidence did not maintain his 
action. 


If he had any cause of action it was upon the sealed 
instrument. ‘There was no evidence of, the request of 
the Defendant to the Plaintiff to pay the money, and he 
was under no legal obligation to pay it. He was not a 
party to the judgment on the prison-bounds-bond. The 
receipt states the judgment to be paid by the notes of 
the Plaintiff and others; but it does not appear that the 
Plaintiff has ever paid this note. 

VOL, VII. 23 
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KING 2. There is no evidence to take the case out of the 
v. statute of limitations, except the testimony of M‘Donald, 
RIDDLE. which is too vague cad it efinite. 

5. The Defendant having been persed under the 
insolvent act, no suit can be maintained against him 
without showing that he has acquired new rey 
since his discharge. 


Swann, contra. 


4. The Plaintiff was no party to the sealed instru- 
ment. He is only named in the recital. It contained 
no contract on the part of the Defendant. to pay the 
Plaintiff. But it is evidence from which the jury might 
infer that the Plaintiff had paid the money at his re- 
quest. It is true there was no positive evidence that 
the note had been paid, but there are circumstances 
from which the jury might infer it. 


2. The recital in the instrument acknowledging the | 


debt was on the 15th of July, 1804, and the suit was 
brought upon the ist of July, 4809: so that 5 years had 
not elapsed. 


5. The discharge under the insolvent law, only =< 
charges the person—it is no bar to an action. 


March 4th....All the Judges (except Duvall, J.) being 
present, 


MarsuHat1, Ch. J. delivered the opinion of the court 
to the following effect: 


In this case the whole evidence is spread upon the 
record by the bill of exceptions, and the Court below 
refused to instruct the jury (as requested by the De- 
fendant) that it was not sufficient in law to enable the 
Plaintiff to recover in this action. 


If the Court ought to have given this instruction, 
their refusal is certainly error. 


The evidence shows that a note was given, or money 
paid by the Plaintiff for the use of the Defendant; but 


* 
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_ it is objected that it was not paid at the request of the «KiNG 
Defendant. If the Plaintiff was not bound to pay. it, ~~, 
and if it was paid without the request of the Defendant, rrppLe, 


it is certain that the Plaintiff is not entitled to recover, — 
But the Court thinks that the recital in the deed of as- 
signment is evidence from which the jury might infer a 


request, , 


The Court is also of opinion that the recital in the 
deed is sufficient to take the case out of the statute of 
limitations. Although the Court is not willing to>ex- 
tend the effect of casual or accidental expressions far- 
ther than it has been, to take a case out of that statute, 
and although the Court might be of opinion that the 
cases on that point have gone too far, yet this is not a 
casual or incautious expression; the deed admits the 
debt to be due on the 15th of July, 1804, and five years 
had not afterwards elapsed before the suit was brought. 





Then it is objected that there is no evidence of the 
payment of the money by the Plaintiff; but the Court 
thinks that the recital of the deed is evidence from 
which the jury might infer the payment. 


There was no error respecting the discharge under 


the insolvent act. It was only a discharge of the per- 
son, and could not affect the judgment. , 


Judgment affirmed. 








9 T . 
DAVY’S EXECUTORS ». FAW: 1812, 


March $d. 


h) 





THIS case seems to be sufficiently stated in the an award will 
following opinion, delivered by MarsHaLz, Ch. J. on 20 be set a- 


the 9th of Maych....All the Judges being present. poyenk | 
an omission 
This is an appeal from a decree of the Circuit Court the arbitrators 


for the county of Alexandria, sitting in Chancery, by part of the 
which that Court set aside an award made between the mites Aad 
parties, and directed an account. that omission 
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‘pavy’s § The bill impeaches the award, because, 
EX’ Rs. : 
v 4. The arbiters exceeded their power. ~ 
FAW. . . 
—-——._ 2. They made no award with respect to a part of 


shall have in- the matter submitted to them. 
jared the com- 


lainant. 


When the 3. They were partial, and proceeded to make their 
Price of land, award without hearing the party against whom it was 


uestion of ti- Made, 
tle, is submit- 
ted, the s>- "The arbitration bond binds the parties to submit to 


ward need not the award, order a arbitrament of Francis Peyton, 

be by deed. "Pheophilus Harris and Thomas Herbert, or any two of 
them, respecting a controversy of several accounts and 
contracts existing between them. 


A judgment at law has been obtained for the amount 
of the award ; for relief against which and against the 
award itself this suit was instituted. 


By the Plaintiffs in error it is contended, that excess 
of power in arbiters is a defence at law, and is there- 
fore not examinable in this Court. 


That the injured party may avail himself of this de- 
fence in a Court of law, where the excess of power is 
apparent on the face of the award, is not controverted. 
But, in this case, it is not shown by the award itself, 
and the Defendant insists that he was not at liberty, in 
a Court of law, to avail himself of evidence dehors the 
award; and in support of this opinion the case of Wills 
v. Maccarmick, 2 Wilson, 149, has been much relied 
upon. Without deciding that question, the Court will 
proceed to inquire whether the Defendant in error has 
succeeded in proving that, in this case, the arbiters 
have, in fact, exceeded their power. 


lt appears that Abraham Faw sold to David Davy a 
lot of ground, the purchase money for which was paya- 
ble in four years, in four equal annual payments. Da- 
vy conveyed to Faw, about the same time, a lot which 
he had purchaséd from Elisha ©. Dick, and which he 
held on the condition of making certain improvements. 
Davy becoming insolvent, it was agreed that his con. 
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tract with Faw should be annulled, that the bonds he pavy’e 
had given Faw for the purchase of the lot should be re- 2x’Rs, 
turned to him, and that he should surrender the bond —-v.. 
for a title which Faw had executed. It had been stipu- raw. 
lated that, in the event of his failing to pay the pur- ——..... 
chase money, and of the contract being avoided, the 

money actually paid by Davy to Faw should be consi- 

dered as rent so far as rent was allowed. There had 

been some other dealings between the parties, and there 

had been a small piece of ground rented to Davy, on 

which he had put some inconsiderable improvements. 






































In this state of things they agreed to submit their af- 
fairs to arbitration, and the bond was executed which 
has been stated. The arbiters awarded that Faw should 
pay Davy / 314 4 141, and it is proved that, in making 
up the account between the parties, they debited Faw 
with 1300 for the let which had been conveyed to him by 
Davy. Faw contends that this was not a contract sub- 
sisting between the parties, and consequently is not in- 
cluded within the terms of the submission. 


Faw alleges in his bill that this whole transaction 
was closed: that the lot-conveyed to him by Davy 
formed no part of the consideration given for the lot he 
had sold, but was conveyed to him, because Davy con- 
sidered the rent reserved on that lot and the conditions 
of improvement, which were inserted in the deed, as 
equivalent to its full value. These allegations are de- 
nied in the answer; and the Defendant avers that the 
price of the lot purchased by him was | 500; that he 
conveyed the lot he had purchased from Dick at 1 400, 
and gave his bonds for / 400, the residue of the pur- 
chase money; that, when this contract was ann > 
he became entitled to his lot or to its value, and that 
this was one of the subjects submitted to the referees. 


In addition to this testimony furnished by the an- 
swer, the Defendant has produced the testimony of a « 
witness who was present when the arbitration was 
agreed upon and the bond executed. He says that the 
lot purchased by the Defendant from the Plaintiff, and 
that which had been conveyed by the Defendant to the 
Plaintiff as well as other accounts between the parties 
formed the subjects of conversation. 
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the arbiters. 


DAvVY’s Francis Peyton, one of the arbiters, declares that he ch 

EBx’Rs, Considered all the transactions between Faw and ly 

v. as submitted to them; that Faw himself laid before ” an 

raw, them the bond he had-given to Davy for a conveyance ne 
-——— Of the lot he had sold, and that he always understood 
from Mr. Faw during the arbitration that he was. will- 

ing to pay £100 for the lot conveyed to him by Dayy. th 

Peyton adds that the mode adopted by the arbiters. for } fe 
arranging that part of the subject, was understood by 
them to be the one which was most agreeable to Mr, 

Faw. , = se 

The Court is of opinion that the Plaintiff in the : 

Court below has failed in showing that the arbiters ti 

have exceeded their powers. ti 
2. A secon objection to this award is, that the ar- 

biters have not settled the accounts between the parties n 

for flour stored by Faw for Davy, which accounts were e 

clearly within the submission. 4 

The Defendant has not shown that he*is injured by ; 

this omission, and it is, therefore, unnecessary to decide e 

whether, had he been injured, a Court of equity could c 

or could not have afforded relief. ‘ 

3. A third ground, on which the application for re- 

lief is placed, is the partiality and improper conduct of ' 

' 

( 


That judges chosen by the parties themselves as well 
as those who are constituted by law, ought to be ex- 
empt from all imputation of partiality or corruption ; 
that their conduct ought to be fair, and their proceed- 
ings regular, so as to give the parties an opportunity 
to be heard, and themselves the means of understanding 
the subjects they are to decide, are propositions not to 
be controverted. But corrupt motives are not lightly 
to be ascribed to the arbiter, nor is partiality to be at- 
tributed to him on account of difference of opinion with 
respect to the decision he has made. 


The charge made in this case, that the parties. were 
not sufficiently beard, is not supported, and is contra- 
dicted by the testimony im the cause. The general 
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charge of partiality is also contradicted and is express- 
_ly denied by the arbiters, who have been made Defend- 
ants, and by the deposition of Francis Peyton who did 
not sign the award. 


Some particular facts have been proved, by which 
this charge, it is supposed by the counsel for'the De- 
fendant in error, may be supported. 


M‘Kinsey Talbot deposes that, after the arbiters had 
separated, ‘Thomas Herbert, who was one of them, said 
that David Davy ought to buy his winter’s meat for 
him without making any charge on account of the par- 
ticular service he had rendered him in the said arbitra- 
tion. 


That such language is wnbecoming in a judge will 
not be denied; and if the circumstances leading to these 
expressions, and the manner in which they were utter- 
ed, had been stated in the record, and there had been 
reason to believe that the words were spoken seriously, 
they would have furnished objections to the award not 
easily to be removed. But nothing is stated which 
could give these expressions a serious aspect. ‘They 
appear not to have been delivered confidentially ; and 
as it is difficult-to conceive that a man, who could be 
chosen as an arbiter, would thus wantonly and unneces- 
sarily expose the depravity of his own conduct, the 
Court must consider these words as spoken in sport, 
with indiscreet levity, but not as seriously indicative of 
of an opinion that he had made an unjust award. 


The same witness, in another deposition, states that 
he was present at a meeting of the arbiters, and heard 
Thomas Herbert say that they had the hands of Abra- 
ham Faw so fast tied that he could not, for his life, get 
them loose. 


It is impossible to consider these expressions in an 
arbiter without some disapprobation: But what led to 
the employment of them does not appear; nor is the 
Court informed of the temper in which they were em- 
ployed. It is worthy of remark that Thomas Herbert 
does not appear to have had an opportunity of cross 
examining this witness, and that this deposition was 





DAVY’sS 
EX’ Rs. 
v. 
FAW. 


— en 








<r 


176 SUPREME COURT VU. §. 


@avy’s taken before the arbiters were made parties to the 
EBX’Rs. ‘cause. ; 

v. : 
FAW. There is some testimony respecting some alterca- 
tions or jealousies between Faw and some of the arbi- 
ters at a corporation election, but they were too trivial 
to be worthy of notice ; and as they occurred about the 
time of the submission, and before the arbiters proceed- 
ed on the business, it is supposed that they would have 
induced Faw, had he thought them of any importance, 
to make some effort to prevent an award. 





Upon a view of the whole case, the Court is of opi- 
nion that the Plaintiff in the Court below has not shown 
sufficient matter to set aside the judgment at law, and 
doth therefore direct that the decree of the Circuit 
Court be reversed and annulled. 


March 13th—After the decision of the cause, C. Lee 
tor the Defendant in error, cited Kyd on Awards, to 
show that where the dispute is about land the submis- 
sion and award must be by deed. 


MarsuHatt, Ch. J.—That is where the title is in ques- 
tion. But here the title was conveyed—the dispute was 
only as to the price. The question of title was not sub- 
mitted. 


LavinesTon, J.—Although that point was not made 
in the argument, yet it was considered by the Court. 





1812. HUGHES v. MOORE. 
March 4th. _—_—— 
Present....All the judges. 
A Piaintiff ERROR to the Circuit Court for the District of 
may before Columbia, sitting in Alexandria. ~ 
verdict, dis- 
Count inhis This was a special action of assumpsil, brought by 


declaration. Moore against Hughes. The declaration, after several 
issues joined amendments, contained four counts. 
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4. The first count stated, that whereas on the 16th HteHEs 
of June, 1797, it was ‘agreed between the Plaintiff, and v. 
one. John Darby; by a writing under their hands and MOORE. 
seals, now here shown to the Court, in substance as fol- ——-—— 
lows: « whereas Cleon Moore, had located in his own thereon. 
name, 9922 acres of land in Kentucky, by a treasury pif osum a 
warrant No. 19,100,” «* and the said Cleon Moore, money as a 
hath sold all his right, title and interest of, and in the fompopices 
same, to John Darby, for the consideration of 3001. and tiff for the 
warrants that no person or persons claiming under John hin by the . 
Tebbs, now deceased, or under him the said Cleon miscopduct of 
Moore, shall interrupt him, the said John Darby, in the Defendant 
his said deity the said lands, but as to all other claims mabaary ay by 
he is to run Me risk, and on -their account, will never own name _ 
require, that the skid Cleon Moore, or any other per- f — : 
son or perso hall refund the said 3001. or any part have patented 
thereof, but if there should be as much land secured by the i ~~ name of 
said location, as will bring two thousand pounds or up- oe Aenay : 
wards, the said John Darby, is to pay the said Cleon ventiog the 
Moore 7001. in money, ‘over and ‘above the said three Tisinut <n: 
hundred pounds, so that he may receive altogether, one tent inks own 
thousand pounds; otherwise the said Cleon Moore is ant, eet 
only to have the said consideration of three hundred ¢F the Defend- 
pounds.” At the bottom of which writing, was a re- ant’s havin 
ceipt in these words, “Received of John Darby, the Procured 
sum of three hundred pounds, the fall consideration for be issued to 
the first uientioned location, in the foregoing agreé- himselt, is. 
ment, or of his right, title, and interest of, and in the the sale of 
same—Cleon Moore, and a seal. §=And whereas’on the Jand within 
same day, a memorandum in writing, and under the {¢4*™e 
seals of the Plaintiff and the said Darby, was added and must be in 
indorsed on the said-agreement as part thereof as fol- [yr si, 
lows: «* Memorandum—lIi a patent or patents have al- deed set forth 
ready issued for the first within mentioned location, the ™ ie = 
said Moore, doth agree to assign the same, to the with- fot make that 
in named John Darby, his heirs and assigns; or if not deed part of 
issued, that they issue in the name of the said Cleon “** pan a4 
Moore, and he is to assign them to the said John Dar- to other -. 
by, his heirs and assigns; and if in the opinion of any Sout, in the 
two respectable men in the neighborhood of the said 
lands, te be mutually chosen, shall say the said 
lands will sell for two thousand pounds, or upwards, 
the said John Darby doth bind himself, his heirsand as- 
signs, to pay unto the said Cleon Moore, his executors, 
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administrators and assigns, the sum of seven hundred 
pounds, as herein mentioned.” 


«* And whereas the said Defendant, afterwards, on the 
5th of October, 1799, well knowing the contract and cov- 
enants aforesaid, between the said Cleon Moore and 
John Darby, and more especially well knowing that a 
patent or grant had -not then been issued for the tract 
of 9922 acres, located in the name of the said Cleon 
Moore, and well knowing that the patent for that land 
ought, and cowd only be issued unto the said Cleon 
Moore, and well knowing that the said Cleon Moore 
was entitled to thesum of 700/. lawful money of Virgi- 
nia, of the value of 2,333 dollars, and 33l@ents, provid- 
ed, in the opinion of any two respectable men in the 
neighborhood of the said lands, to be migally chosen, 
they should say the-said lands would sell for 2,000/. or 
upwards, lawful money of Virginia; and whereas the 
Defendant, well knowing that the said lands were really 
and truly worth, on the day and year last mentioned, a 
much greater sum than 2,0001, and well knowing that it 
would materially injure the Plaintiff in his contract 
aforesaid, and would materially benefit the said John 
Darby and himself, the said Defendant, he the said De- 
fendant, on the said 5th day of October, &c. assigned 
the plat and certificate of survey, made of the said 
9922 acres, and a warrant numbered 419605, in the 
name of the Plaintiff, unto himself, the said Defendant, 
aud the said John Darby, without any lawful authority, 


.8é to do from the said Cleon Moore, by making and 





subscribing the said assignment of the said survey, in 
the name of him, the said Cleon Moore, by him the said 
James Hughes, as attorney in fact, for the said Cleon 
Moore, which assignment, imported a desire of him 
the said Cleon, that patents might issue in the names of 
the said Darby and Hughes, intending thereby to de- 
fraud and injure the said Cleon Moore, and to benefit 
himself and the said John Darby, in respect to the pre- 
mises aforesaid. And whereas the said James Hughes, 
by means of the herein before mentioned ,assignment, | 
had caused and done tothe Plaintiff, an injury to the va- 
lue of a great swm of money, to wit, the value of 4,000 
dollars, which he was disposed to compensate ; the said 
James Hughes in consideration thereof, afterwards, viz : 
on the 17th of March, 1806, came to an agreement with 
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the said Cleon Moore, whereby the said Cleon Moore, 
promised, that he would quit ali claim,to the said tract of 
land, and discharge the said James Hughes of, and con- 
cerning all damages for, and by reason of his actings and 
doings aforesaid, in assigning the survey in manner afore- 
said ; and he the said James Hughes, promised to the 
said Cleon Moore; that he would pay to him the sum of 
_ 700l. when he should be thereafter required; and the 
Plaintiff avers, that he has been always ready to keep, 
and has always kept his promise aforesaid, in conside- 
ration of which premises, the Defendant became liable 
to pay to him, the said sum of 7001. &c. and being so li- 
able, the Defendant in consideration thereof, under- 
took,” &c, . 


2. The second count, statedy@that whereas on the 5th 
of October, 1799, the Plaintiff was owner and proprie- 
tor of acertain plat, and certificate of survey, of 9922 
acres of land in Mason county, in the state of Ken- 
tucky, dated the 28th of November, 1796, of the value 
of 20,000 dollars, and whereas the Defendant well know- 
ing the premises afterwards, viz.—on the 5th of Octo- 
ber, 1799, without any lawful authority from the Plain- 
tiff, and with a view to benefit himself, and a certain 
John Darby, and to injure the Plaintiff, in this particu- 
lar, assigned the last mentioned plat and certificate of 
survey unto him the said Defendant, and the said John | 
Darby, by subscribing the name of the said Cleon Moore 
by the said James Hughes, as Attorney in fact, for the 
said Oleon Moore $ and in consequence of the said unau- 
thorized assignment, a grant of the said tract of land 
was afterwards made to the Defendant, and the said 
Darby, by the Commonwealth of Kentucky, styling 
them assignees of the Plaintiff. And whereas the Defen- 
dant, by the assignment aforesaid, had caused and done 
to the Plaintiff aninjury and loss to the value of a great 
sum of money, viz, to the value of 4,000 dollars, which 
he was willing to repair and compensate ; in considera- 
tion thereof, the said Defendant afterwards, viz. on the 
7th of March, 1806, at the county of Alexandria, &c. 
promised to pay to the Plaintiff, the sum of 7001. lawful 
money of Virginia, as compensation for the said injury and 
loss of the said land assigned as aforesaid, 


The said Plaintiff at the same time agreed to the said 
terms, and to accept of the said compensation in full of 


a 
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all claims and demands for the said land, and -for the injury 
aforesaid. And the Plaintiff avers, that he has always, 
kept his promisé aforesaid, and has been at all times 
ready and «willing to do every thing-on his ‘part to be 
done ;.and afterwards, viz. on, &c. a‘, &c. offered to 

the agreement on his part, and the Defendant then and 
there refused to mr vey &c. whereby the Defendant 
became liable, &c. and being so liable, promised to 


pay, &c. | a, 


3. The 3d count stated, that whercas the Plaintiff, by 
virtue of a certain land warrant issued, &c. on the 26th 
of September, 1783, duly located by entry on the 7th 
of December, 1783, and duly executed by actually sur- 
vey, duly made on the 28th of November, 1796, a plat 
and certificate whereof, ayad been duly made and deli- 
vered according to law, was entitled to have a grant 
from the commonwealth of Kentucky, by patent to be 
founded on the said survey, and to be completed and 


~ issued to him of 9922 acres of land in the county of Ma- 


son. &c. bounded, &c.—And whereas the Defendant 
had on the 5th of October, 1799, (the Plaintiff, being 
so entitled to have the land patented to him aforesaid, 
and the Defendant well knowing the premises,) for his 
own gain and advantage, and to the great wrong and 
damage of the Plaintiff, without any lawful, authority to 
that effect from the Plaintiff, and without his knowledge 
or consent, but under color and pretence of being At- 
torney in fact for the Plaintiff, wrongfully, injuriously 
and wilfully made and executed in the name of the, Plain- 
tiff, a certain indorsement in writing, upon the back of 
the gaid plat and certificate of survey, purporting to be 
an assignment by the Plaintiff, of the said plat and cer- 
tificate, te one John Darby and the said James Hughes, 
for value received, and purporting to express a desire 
of the Plaintiff, that patents might issue in their names, 
and purporting to be subscribed with the name of the 
Plaintiff, by the. said James Hughes, his Attorney in 
fact. And whereas the said James, afterwards, viz. on 
the Sth of April, 1800, (the Plaintiff being entitled to 
have the said land patented to him as aforesaid,) with- 
out any authority to that effect from the Plaintiff, and 
without his knowledge or consent, by means of the said 
pretended assignment, and under color of the same, for 


his own gain and advantage, and to the great wrong 
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and damage of the Plaintiff, wrongfyly, injuriously and nucnes, 


wilfully caused and procured the land so located 


and surveyed for the Plaintiff as aforesaid, and bounded moore. 
as aforesaid, to be granted by the commonwealth of ——-—— 


Kentucky, to them the said John Darby and James 
Hughes, by patent, bearing date, &c. founded on the 
said warrant and survey, and on the said pretended as- 
signment of the plat and certificate, and signed by 
James Garrard, the Governor, and sealed with the seal 
of the said commonwealth of Kentucky, and in all -res- 
pects, finally completed and issued to them the said 
Darby and Hughes, and entered of record in the land 
office of Kentucky, aforesaid. -And the Plaintiff. says, 
that the said land was patented to the said Darby and 
Hughes, by the procurement and pretences of the said 
James as aforesaid, without the Plaintiff’s having ever 
in any manner authorized, contracted, or consented, 
that the same should be patented in the name of any 
other person or persons whatsoever, other than him- 
self.—And the Plaintiff produceth here in Court, a copy 
of the said patent, &c. 


And whereas, afterwards, on the 13th of March, 1806, 
at Alexandria, &c. a conversation was had, and propo- 
sitions for an accord and satisfaction, were moved be- 
tween the said James and the Plaintiff, concerning a 
compensation for the loss and a liquidation of the damages 
sustained by the Plaintiff, by reason of the misconduct 
and wrong doing of the said James in the premises, and 
of the vesting them, the said Darby and Hughes, with 
the legal title to the said land as aforesaid; and it was 
then and there a by the said James on his part, 
in consideration of the premises, and of the just clams 
of the Plaintiff for compensation and damages as afore- 
said, that the said James should pay to the Plaintiff in 
satisfaction of the same, 7001. Virginia currency, equal 
to 2,333 dollars and one third of a dol'ar, currency of 
the United States, to be paid in four equal quarterly in- 
‘stalments, the first in three months, &c. each instalment 
to be secured by a bond of the said James; and the 
Plaintiff agreed to accept the said 7001. by. instalments 
as aforesaid, in fall satisfaction of ‘his just claims as 
aforesaid, and upon the said instalments being se- 
cured by the bonds of the said James, as aforesaid, to 
release and quit claim to the said James, all the Plain- 
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an assignment, &c. from the Plaintiff to the said John , 
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tiffs claims and demands whatsoever, for compensation, 
redress, or damages arising from: the wrong doing and 
misconduct of the said James, inthe premises, and from the 
vesting the said Darby and Hughes with the legal title to 
the said land as aforesaid. The count then states, that 


the Defendant promised to fulfil the ment on his~ 


part, and the Plaintiff on his part, That the Platntiff 
is, and always was ready and willing to perform: his 
part, if the Defendant would perform his. That he af- 
terwards required the Defendant to perform his part, 


and offered to accept, and would have accepted of the De- - 


fendant the 700/. in instalments as aforesaid, and secured 
by bonds as aforesaid, in full satisfaction of ‘all the 
claims and demands of the Plaintiff for compensation, 
redress and damages as aforesaid, and did then and 
there offer to perfect and execute, and would have per- 
fected and executed to the said James, a good and suf- 
ficient quit claim and release to him, of all the Plaintiffs 
claims and demands for compensation, redress or dama- 
ges, arising from the misconduct and wrong doing of 
the said James, in the premises, and from the vesting of 
the said Darby and Hughes, with the legal title -to the 
said land as aforesaid, if he, the said James, would have 
secured by his bonds duly executed, the said 700l. &c. 
But the Defendant refused to perform his part of the 
agreement, &c. 


4. The 4th count stated that whereas, on the 5th of 
October, 1799, the Defendant without any lawful au- 
thority to that effect, but for his own gain and advan- 
tage and to the great wrong and damage of the Plain- 
tiff, with intent to prevent the land hereinafter men- 
tioned, from being patented to the Plaintiff, and to cause 
and procure the same to be patented to the Defendant 
and one John Darby, wrongfully, injuriously and wil- 
fully made and executed in the name of the Plaintiff, a 
certain other indorsement in writing, upon a certain 
other plat and certificate of survey duly made for 
the Plaintiff, on the 28th of November, 1796, the said 
survey having been so made in due execution of a cer- 
tain other warrant duly issued in favor of the Plaintiff, 
from the land office of Virginia on the 26th of Septem- 
ber, 1783, &c. and in pursuance of a location and vag 
&c. which last mentioned indorsement purported to 
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Darby and the Defendant, for value received, &c, pur- HUGHES 
porting to be subscribed, &c. And whereas the De- - v. 
fendant had, on the 5th of April, 1800, in further pur- | moors. 
suance of his said intent to prevent the land from being -—--—— 
patented to the Plaintiff, and to cause it to. be patented 

to the said Darby and the Defendant, wrongfully and 
without authority, and under color of being attorney in 

fact for the Plaintiff, caused the land to be patented to 

the said Darby and the Defendant, &c.—and the Plain- 

tiff produceth here a: copy of the patent, warrant, sur- 

vey, &c. &c.—and the Plaintiff avers, that he never au- 
thorized the Defendant to make the said assignment, 

and that the Defendant knew he had no such authori- 
ty—that it was made without the Plaintiffs knowledge 

or consent—that the Plaintiff was, until the issuing of 

the patent to Darby. and the Defendant, entitled to have 

the land patented to himself—by which wrong doing of 

the Defendant, the Plaintiff had suffered great wrong 

and injury, and was entitled to be compensated in dam- 

ages by the Defendant, and to be indemnified for being 
prevented E gs having the land patented to him, and 

for the sam@ being patented to Darby and the Defen- 

dant. And whereas afterwards, on the 13th of March, 

1806, a conversation was had and propositions for a 
compromise were moved between the Plaintiff and De- 
fendant, touching the compensation and indemnification 

of the Plaintiff, and the Defendant then and there agreed 

in consideration of thé just claims of the Plaintiff to be 
compensated for the damage and injury arising from 

the misconduct of the Defendant in the premises, and in 
consideration of the Defendants having procured a patent 

to be issued to him and Darby for the land, that the De- 
fendant would pay to the Plaintiff another sum of 7001. 
Virginia currency of the value, &c. which the Plaintiff 
agreed to accept in satisfaction of his just claims. to 
compensation arising from the. causes and considera- 

tions last aforesaid ;.and the Defendant in considera- 

tion of his said agreement, assumed and. promised to 

the Plaintiff that he, the Defendant, would perform his 

part of the agreement. And the Plaintiff in. considera- 

tion of that promise agreed to accept the 700/. in satis- 
faction, &c. as aforesaid and upon payment of the same . 

or upon its being secured to be paid in four instalments, 

&c. that he, the Plaintiff, would quit claim, and release 

to the Defendant, all the Plaintiffs claims and demands 
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and rights whatsoever to compensation for being ‘Pre 


vented from having the land patented to him, and ‘for 
and on account of the same being to the said Dar- 
by and the Defendant—and the Plaintiffsays that he ‘was 
and hath ever since been willing and tently to perform, 
&c. and requested the Defendant to perform, &c. and 
offeret to accept, &c. the 7001, &c. in full satisfaction, 


&c. and offered to quit claim, &c. all the Plaintiffs . 


claims~for compensation, &c. if the Defendant would 
pay, &c. but he refused, &c. _— 


The Defendant, having prayed oyer of the agree- 
ment and the memorandum, of which a profert was made 
in the first count, pleaded non assuwmpsit to that count, 
and so in like manner to each of the other counts sepa- 
rately; upon all of which pleas, issues were joined. 


2d. The Defendant, (without again praying oyer,) 
for futher plea to each of the counts, severally, said, 
that the promise alleged to be made by thg Defendant 
to the Plaintiff, or any memorandum thereof, was not 
in writing, signed by the Defendant or any other per- 
son by him thereunto lawfully authorized, and this he is 
ready to verify, &c. 


3. The Defendant also without again praying oyer, 
for further plea to each of the counts, severally, said, 
*‘ that after making the agreement and memorandum 
*‘ between the Plaintiff and the said John Darby, in the 
‘declaration mentioned, viz. on the 29th of August, 
*¢ 1799, Alexander D. Orr, and John Graham, two re- 
«¢ spectable men residing ’.in the neighborhood of the 


‘« lands, in’ the said agreement mentioned, were mutually, 


«‘ chosen by the Plaintiff, and the said John Darby, to 
‘© say and determine whether the said lands would sell 
-‘ for two thousand pounds, or upwards, and the said 
« Alexander D. Orr, and John Graham, afterwards, 
‘viz. on the 29th of August, 1799, did Say and deter- 
« mine, that the Plaintiff’s claim to a survey of 9922 
«‘ acres, in the county of Washington, being the land 
‘sin the said agreement, and memorandum mentioned, 
ss would not sell for 20001. Virginia money, and this he 
‘is ready to verify,” &c. i's 
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%. The Defendant also, without again praying oyer, HUGHES 
pleaded separately to each count, <« that there is not 4%, 
as much Jand secured by the said location in the agfee- moorE. 
ment mentioned, as would bring 2,0001..or upwards, and +—-——— 
this he is ready to verify, &c. The Plaintiff demurred 
generally to the second pleas to all the counts, and to 
the 3d and 4th pleas, to the 2d, 3d and 4th counts. 




























To the 3d and 4th pleas to the 1st count, there was 
a general replication and issue. 


The Court below adjudged all the demurrers in fa- 
yor of the Plaintiff. 


The Plaintiff then entered a noli prosequi upon the first 
count of his declaration, and waved all the issues joined 
thereon. Upon the issues of non assumpsit to the 2d, 3d 
and 4th counts, there was a verdict and judgment for 
the Plaintiff. 


After the jury had retired to consider of their ver- 
dict they returned into Court and requested the Court 
to determine whether a verdict for the Plaintiff would 
give to the Defendant all the right and interest of the 
Plaintiff and his heirs in the patent of land in the decla- 
ration mentioned, and the Court instructed them that if 
the Plaintiff should recover a judgment in this case, he 
would be thereby barred in equity from setting aside 
the patent issued to the Defendant and the said John 
Darby in the declaration mentioned. To this instruc- 
tion the Defendant excepted; and brought his writ of 
error. 


Swann anp C. Summos, for the Plaintiff in error con- 
tended, 


4. That the Plaintiffhad no right to discontinue~as to 
the first count and wave the issues on thgt count, with- 
out the leave of the Court, or the assent of the Defen- 
dant. 


2. That the statute of frauds was a good bar to every 
count in the declaration, and 


3. That if it was not, the Court erred in instracting 
VOL. VII. 25 


— 


_ 
ee eee ee 








AUGHES 
v. 
MOORE. 


eee OO 


° 


186 SUPREME COURT U. Ss. 


the jury that a recovery in this suit .would bar. the 
Plaintiff in equity from setting aside the patent. .. 


~ 
41. The Plaintiff had no right to discontinue as to the 
first count, after issue, Cro. Jac. 35,346. The oyer be- 
ing once prayed and granted, the agreement and memo- 
randum were spread upon the record, and the Defen- 
dant had a right to avail himself of it in all his pleas. 
The Defendant had a right to show that the title of the 
Plaintiff to those Jands was never worth .2,000l. and 
therefore he was never entitled to any thing more than 
the 3001. which Darby had paid him—consequently the 
obtaining a patent i the name of Darby and 
could be 1 no ‘injury to the Plaintiff, and if the Plaintiff 
did promise to pay the 700/. it was a promise without 
consideration. ‘This was the real substantial defence.in 
the cause. In order to entitle the Plaintiff to recover, 
he must not only prove that the Defendant did a wrong 
action, but that it did an injury to the Plaintiff. 4. 
Bac. Ab. 50. 6. Mod. 46. 


2. As to the plea of the statute of frauds. By the act 
of assembly of Virginia, p. p. 15, which is like that of 
Kentucky, it is enacted that no action shall be brought, 
whereby to charge any person upon any contract for 
the sale of lands, tenements, or hereditaments, unless 
the promise or agreement upon which such action shall 
be brought, or some memorandum or note thereof, shall 
be in writing, ahd signed by the party to be charged 
therewith, or some other ae by him. thereunto law- 
fully authorized. 


The contract set forth in each count of the declara- 
tion is a contract for the sale of land. It is a contract 
whereby the Plaintiff was to part with all his title te the 
land ; and it is immaterial waetber that title was legal 
or equitable. 


The first eoirnt states enartaly, that the Plaintiff 
« promised to quit ail claim to the tract of land,” and the 
Defendant promised to pay 7001. 


The 2d count also states, that the Defendant was to 
pay the 7001. as compensation forthe injury and loss of the 
land; and the Plaintiff agreed to accept it ++ in full of all 
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aforesaid.” 4 " , : v. 
MOORE. 
The 3d. count says, that.a conversation was had con- ——-—— 
cerning a compensation for the loss, and a liquidation of 
the damages, sustained by the Plaintiff by reason of the 
misconduct‘and wrong doing of the Defendant, and of the 
vesting them, the said Darby and Hughes, with, the 
title to the said land, and it was agreed in consideration 
the premises, that the Defendant should pay to the 
intiff' 7001. in ful) satisfaction of the Plaintiffs claims 
as aforesaid, and the Plaintiff agreed, upon such pay- 
ment being made, to quit claim to the Defendant all the 
Plaintiffs claims compensation, &c. arising from the 
wrong doing and misconduct of the Defendant. in the 
premises ‘‘and from the vesting the said Darby and Hughes 
«< ‘with the legas title to the said land.” 




























The 4th count states that the Defendant. agreed, in 
consideration of the just: claims of the Plaintiff tobe com- 
pensated for the damage and injury arising from the 
misconduct of the Defendant in the premises, and in 
consideration of the Defendants having a patent 
tobe issued to him and Darby for the land, that he, the 
Defendant, would pay the Plaintiff another sum of 
700l, &c. 


Thus the quit-claim of the Plaintiffs title to the land 
is the consideration of every promise in the declaration ; 
and if the Plaintiff had no title, or if no title was to pass 
from the Plaintiff, by the contract, it was nudwm pactum. 


8. If this was not a contract for the sale of the Plain- 
tiff’s title to the land, a judgment for him im this suit 
could not have barred the Plaintiff from setting aside 
the patent in equity. There seems to have been an in- 
consistency in the opinions of the Court below. . If the 
agreement extinguished the Plaintiffs equitable title, 
then it was.an agreement for the sale of land, and 
ought to have been in writing. If it did not extinguish 
the Plaintiff’s equitable title, then it could not bar him 
from setting aside the patent. 


Jonzs: and C. Lex, contra. 


This was a case of naked tort—there is no evidence 
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mvcuHEs. of any authority from Moore to Hughes to make this 


v. 


transfer, but it was done by the latter with a full know- 


Moore. ledge that it was contrary to the Plaintiff’sintention. It 


was of itself an. injury to the Plaintiff for which he was 
entitled to redress. It was actionable per se. 


But suppose that a judgment for the Plaintiff in this 
case should prevent him from setting aside the patent, 
yet it does not follow that it is a case within the statute 
of frauds. Contracts executed are not within that ‘sta- 
tute. If there be a verbal agreement for the sale of land, 
and the vendor exccutes his part of the agreement by 
conveying to the purchaser the legal title; which he ac- 
cepts, and receives the possession and the title papers, 
it is not necessary that the vendor should have a pro- 
mise in writing from the purchaser, in order to compel 


him to pay for it—a Court of Chancery would decree 
him to. execute the contract. ~ 


The Plaintiffs subsequent ratification of the act of the 
Defendant, was equivolent to his previous assent, The 
contract then was executed on the part of Moore. The 
Defendant had all his titlke—and the possession—and the 


title papers. No further act was necessary on the part. 
of the Plaintiff. 


Besides, it does not appear that the contract on the 
part of the Plaintiff, if there was any, for the transfer 
of his right, was not in writing. If it was necessary 
that it should have been in writing, it will, after verdict, 
be presumed to have been so. 4. Chitty on pleadings, 
4133. 1. Sand. 276 (a.) note 2. 4% East. 400. 


As to the Voli Prosequi—the Plaintiff has a right to 
enter it at any time before verdict, and even after ver- 


dict, before judgment. Sayer on damages, 113. 12, 
Mod. 558. 


The Defendant could not byyoyer of the agreement 
stated in the first count, make that agreement applica- 
ble to other counts which.do not refer to it. The sd 
and 4th pleas were only applicable to the first count. - 


It is immaterial whether the Plaintiff actually sustained 
damage to tl.: value of 7001. It is sufficient if he sus- 
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tained any damage at all. It is an action for liquida- nvGHEs* 
ted damnages, and it isimmaterial what was the reab in- Ds 
jury which the Plaintiffsuffered. 7 Vin. 300—Tit Dam- moors. 
ages. S.—Moore 419, Colman’s case.—. Burr. . 2228, 

Lowe v. Peers.—i. Lord Raym. 4164. 


The Court below was correct in the opinion, that.a 
judgment in this suit would have barred a suit in equity 
to set aside the patent. It was only an agreement for 
the extinguishment of an equitable right which need not 
be in writing. Ittransfered nothing to the Defendant.* 


Marcu 7th....All the Judges being present, 


Marsunatr, Ch. J. delivered the opinion of the Court 
as follows : 


Much of the seeming intricac¥ef this cause will dis- 
appear, if we extricate the questions made by the plead- 
ings before the Court, from others which might greatly 
embarrass and perplex it. : 


The declaration contains*four counts. The first re- 
cites. an original contract between Cleon Moore and 
John Darby, for the sale of certain lands, lying in Ken- 
tucky, and proceeds to recount in detail those transac- 
tions on which the action was founded. The other 
counts state, in different terms, the several assumpsits, 
which they allege to have been made. 


The Defendants crave oyer of the written contract, 
stated in the first count, and file several pleas to that 


* It is understood that the opinion of the Court below was grounded on 
the idea that this case was to be governed by the principles relative to implied 
trusts which are not within the statute of frauds. Darby & Hughes having 
obtained the legal estate without ‘the assent of the Plaintiff, were to be 
considered as holding it in trust to secure to him the payment of 7001. in case 
the land should turn out to worth 2,0001.. This was an implied trust, 
resulting from the cireu: of the case, and which would cease to exist 
upon payment of the 7001. ~Upon the Plaintiff’s receiving payment of that 
sum, his equitable title would ease. It would not be transferred to the De- 
fendant; but would be extinguished. If the 7001. mentioned in the declara- 
ba a nb pr rng as the oo for the injury done in depriv- 
ainti i ity for 7001. to be paid upon a conti 
it evident that that iney Ould Gat have execenel 7001 Ando it 
be ceo = pda oe tehodeaten katt ant which weld 

upon the i , it w 
implied trust. Pee pape eto trust can be raised wubees selden, te it 
was thonght, it could be extinguished without writing. ' 








- 


190 SUPREME COURT U: Ss. ? 


mucHEs count. They then, without repeating the oyer, file’si- 
v.  milar pleas to the remaining counts. After taking is- 

MOORE. sue on some of the pleas, and demurring to others, the 

-— Plaintiff below discontinues his first count. P 


By the counsel for Hughes, this has been considered 
as error. But the Court can perceive no reason for 
this opinion. After this discontinuance, the parties are 
in precisely the same situation, as if all the issues both 
of law and fact which were joined upon that count, had 
been decided in favor of the Defendant below. Such de- 
cision could not, in point of law, have affected the rights 
of the parties under the issues joined on the remaining 
counts, and consjuently the discontinuance upon that 
count must leave those rights unimpaired. Whether 
this count remain in the declaration, or be stricken out 
of it, the right of the Plaintiff in the Circuit Court, to 
recover on the other counts, will be precisely the same. 
The examination of this right must be conducted on the 
same principles as if the declaration had never contain- 
ed the first count. 4 


By the Plaintiff in error itis contended, that the oyer, 
which was prayed of the written contract alleged in the 
first count, spreads that contract on the record, and 
makes it a part of all his subsequent pleas. This is 
certainly true with respect to all his subsequent’ pleas 
to that count, but not with respect to his pleas to the 
other counts. Different counts allege different con- 


tracts, and different assumpsits. It is upon this idea , 


alone, that a verdict can be rendered for the Plaintiff, 
on one count, and for the Defendant on another. Now 
the oyer of ove contract cannot be the oyer of another 
contract, and cannot spread upon the record a contract 
supposed to be totally distinct from that which was read. 
The discontinuance of the first count produces no change 
in this respect, in the condition of the parties. Had it 
remained, it could have had no nce on the other 
counts, ner could the oyer of the written contract it 
stated have transferred that contract to the other counts. 


The second count states, that Cleon Moore was own- 
er and proprietor of a plat and certificate of su for 
lands lying in Kentucky, for which he was eri to a 
patent from the government of that State; and-that 
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James Hughes, without authority, transferred that plat HUGHES 
and certificate, in the name of Cleon Moore to John © >. 
Darby and the said Hughes, by which w act a MOORE. 


me for the said land. was issued to the said Darby & 
Hughes to the great injury of the safd Moore. That : af- 
terwards the said Hughes promised to pay to the said 
Moore, « the sum of seven hundred pounds for the said 
injury, and loss of the said land assigned as aforesaid ; 
the said Plaintiff at the same time, agreed to the said 
terms, and to accept of the said compensation in full of 
all claims and demands for the said land and for the in- 
jary aforesaid.” 


To this count, the Defendant pleaded several pleas, 
one of which was, that neither the promise nor any me- 
morandum thereof was made in writing. To this plea 
the Plaintiff demurred, and the Court sustained the de- 
murrer. 


The correctness of this decision depends entirely on 
the application of the statute of frauds to the contract 
stated in the declaration. 


Cleon Moore is averred to have been the proprietor of 
a plat and certificate of survey on which Hughes & 
Darby obtained a patent by using his name without au- 
thority.. This tortious act. did not divest Moore of his 
equitable title. The land, in equity, was his. Did he 


part with this title by the contract stated in the declara-- 


tion? The answer must, inthe opinion of the whole 
Court, be in the affirmative. .<«« He agreed to accept of 
the said compensation in full of all claims and demands 
for the. said land, and for the injury aforesaid. This, 
then, was an agreement to sel! his equitable title to the 
land for the sum of seven hundred pounds. The Court 
can perceive no distinction between the sale of land to 
which a man has only an equitable title, and a sale of 
land to which he has a legal title. They are equally 
within the statute. 


It is, therefore, the unanimous opinion of this Court, 
that the judgment upon the demurrer to tis plea, ought 
to have been in favor of the Defendant. below. “This 
plea being a complete bar to the second. count, itis:un- 
necessary to consider the other pleas. 
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The third count states the title of Cleon ore, and 
the injury sustained by him to the same effect 
second count. It then states a conversation between 
the parties, « concerning a compensation for the loss, 
«and a liquidation Uf the damages sustained by the said 
«* Cleon, by reason of the misconduct and wrong doing 
«* of the said James in the premises, and of the vesti 
«them, the said Darby & Hughes, with the legal title to 
‘the said land as aforesaid ; and it was then and there 
«agreed by the said James, on his part, in considera- 
‘‘ tion of the premises, and of the just claims of the said 
“‘ Cleon, for compensation and damages as afvuresaid, 
“ that the said James should pay to the said Cleon, in 
« satisfaction for the same, the sum of 7001.” &c. « And 
‘the said Cleon then and there agreed, on his part, to 
«s accept of the said seven hundred pounds in full com- 
«: pensation of his just claims as aforesaid,” and, upon 
the same being secured, &c. to release and quit claim 
to the said James, all his, the said Cleon’s, claims and de- 
mands whatsoever, for compensation, redress or da- 
mages arising from the wrong doing and misconduct of 
the said James in the premises, and from the vesting the 
said Darby & Hughes, with the legal title to the said 
land as aforesaid. 


To this count also, the statute of frauds was pleaded 
inbar. The Plaintiff below demurred to the plea, ar 
the Defendant joined in demurrer. ae 

Upon the true construction ef the contract stated in this 
count, there was some contrariety of opinion among the 


judges. It is, however, the opinion, of the majority 


that the confract must be understood to import. a sale 
land, and that the sum of money stipulated to be paid, 
was, in contemplation of the parties, to extinguish the ti- 
tle of the said Cleon Moore. 


The conversation was “ concerning @ compensation 
‘‘ for the loss and a liquidation of the damages sustained 
« by the said Cleon,” not only « by reason of the mis- 
‘‘ conduct of the said, Hughes, but also by reason « of 
s* the vesting them, thesaid Darby & Hughes, with the 
“legal title to the said land.” « And it was then 
“¢ agreed, in consideration of the just claims, of the said 
« Cleon, for compensation and damages, that the said 
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« James, should pay the said Cleon, in satisfaction for HUGHES 


“the same, the sum of 7001,” To the majority of the 


D 


Court, it seems, that a compensation for the loss of the MookE. 


title to the land must be understood to be a compensation ———-= 


for the land itself, and that the receipt of this money by 
Cleon Moore, would not only have barred an action for 
damages, but a suit in equity for the title. 


If this opinion be correct, then the contract is substans 
tially for the sale of land, and, to be valid, ought to have 
been in writing. On this plea also the demurrer ought 
to have been overruled... 


- 


The fourth count states the injury more in detail, than 
isdone in either the second or third counts. It states 
the claim of Cleon Moore to be compensated for the loss 
sustained by his land being granted without his consent 
to Hughes and Darby. A conversation was then held, 
and “ propositions for a compromise were made, touch- 
ing the compensation and indemnification of him, the 
said Cleon,” «and it was then and there d by the 
«‘ said James, in consideration of-the just claims of the 
«said Cleon, to be compensated for the damage and 
‘“¢‘ injury for the misconduct of the said James in the pre- 
‘¢ mises, and in consideration of the said James havi 
‘‘ procured and obtained a patent to he completed 
«< issued to the said James, and the said John Darby, as 
‘last aforesaid, for the said land,” that he, the said 
James, would well and truly pay the said Cleon, one 
other sum of 7001. This the « said Cleon agreed to 
* accept in satisfaction of his just claims to compensa- 
‘ tion arising from the causes and considerations last 
‘* aforesaid.” 


\ 


The compensation here offered and‘ aceepted, is 

the injury sustained by Cleon Moore, in consequence 
‘the grant of -his land, by the state of Kentucky, 

Hughes and Darby. It seems to the Court, that 
compensation was in lieu of the patent itself, and 
have been intended to extinguish his right to that 
It is difficult te suppose an intention, in this case, 
ceive a full compensation for the less of a title, 
to retain the right to that title. The majority 
Court is of opinion that, under the contract as stated: 
this count also, the payment of the money agreed to. 
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nvGhes paid, would have extinguished the right of Cleon Moore 
v._ to the land in question, and that this conrract likewise 
Moore. is substantially a contract for the sale of land. The demur- 
——--— rer, therefore, to this plea ought to have been overruled. 


It is unnecesaary to examine other points which were 
made in the cause. The judgment of the Circuit Court 
inust be reversed, and judgment rendered for the Plain- 
tiff in error. 


Judgment reversed. 














1812. ! 
March 5th. BARTON v. PETIT AND BAYARD. 
Present....All the Judges. 
A Plaintiff, ERROR -to the Circuit Court for the District of 


who has de- 


elared jointly Virginia. 
agdinst two 


Defendants,as "The transcript of the record which was sent up, be- 


being in ecusto- 


dy, when in $4 by stating that * Heretofore to wit, at rules held 
fact. only one in the clerk’s office of the said Court in the month of 
ot the Peleo- December, in the year 1807, Andrew Petit and Andrew 
taken on the Bayard, by Philip N. Nicholas, gent. their attorney 
ai ei, ©S@ppeared and filed their certain bill against Seth Bar- 
own action ton and Thomas Fisher, which bill is in the following 
against the words, to wit: United States, fifth Circuit, district of 
ken, unless Virginia, to wit: Andrew Petit and Andrew Bayard, 
authorized so Citizens and inhabitants of the state of Pennsylvania, 
to do by the merchants and partners, trading under the firm of 
process against Petit and Bayard, Plaintiffs, complain of Seth Barton 
eat Party. aud Thomas Fisher, citizens and inhabitants of the state 
of Virginia re- Of Virginia, late merchants and partners ing under 
ors. Gat the the firm of. Barton and Fisher, Defendants in custody, 
no isbabita.t Of @ Plea that the said Defendants render unto the said 
of the district Plaintiffs the sum of four thousand dollars, also one 
of , Virginia, thousand and four pounds of tobacco at twelve shillings 
abate as to @nd sia pence the hundred weight, being of the value of 
= Defen- twenty dollars and ninety-two cents, which to the said 
The Plaintiff Plaintiffs the said Defendants owe, &c.; stating a judg- 


in Virginia is ment of the General Court of Maryland. - 
not bound to 


declare until 


all the Defen. ‘The record then states, that the Defendant, Seth Bar- 
veured., ve the 2m, having been arrested upon the capias ad responden- 
suit be abated dum, and being called, but not appearing, it was order- 
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ed that he appear at the next rules and give. special BARTON: 

bail, &c. which he did and pleaded Ay sing upon which oy e 

the issue was joined, and verdict for the Plaintiffs... perrr &: 

Whereupon the Defendant, Barton, moved in arrest of. payaRDs 

judgment; because, © erect 

as to such as 

1. The declaration states a joint cause of action against, "°° * 

this Defendant and a certain Thomas Fisher, and 

therefore a judgment ought not to be rendered against 

this Defendant alone. 





























2. Because the Plaintiff has not in and by his decla- 
ration made a profert of the judgment stated in the de- 
claration, under the seal of the General Court of Ma- 
ryland, where the said judgment is stated to have been 
rendered, | 


3. Because the said Thomas Fisher ought, upon a 
joint judgment against him and this Defendant, (the 
said Thomas being stated to be in life and a citizen 
and inhabitant of the district of Virginia) to be a party 
to the judgment, if one is rendered against the said De- 
fendant; and 


*. Because the verdict is insufficient, uncertain, and 
wants form. 


This motion was overruled, and judgment entered 
upon the verdict against the Defendant, Barton, alone, 
‘“‘ for 4,000 dollars, also one thousand and four pounds 
“of tobacco at twelve shillings and six pence the hun- 
« dred weight, of the value of twenty dollars and nine- 
«+ ty-two cents, and their costs, &c.’”’ ‘Whereupon the 
Defendant brought his writ of error. 


P. B. Key, for the Plaintiff in error. 


4. The suit being joint, upon a joint debt, and the 
declaration. being against both, averring both to be in 
custody, the judgment against one alone is erroneous. 


The writ of capias, not. being considered as part of 
the record, according to the practice in Virginia, does 
not appear in the transcript. The record states, that 
Barton was arrested, but says nothing as to Fisher. 
No reason appears upon the record why he was not a 
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to thé judgment. The declaration avers them 
[ct bo ts conalay eakicomploindiigstnat bath. That 
is an averment of a fact upon record which the Plain- 
tiffs cannot contradict. , 


If it appears on the declaration, or in any of the pro- 
ceedings on the part of the Plaintiff, that another was 
jointly bound with the Defendant, and is still living, 
judgment against one is error and must be reversed. 
1 Sand, 291, (C.) note 4 5 Bur. 2644. 


It is a rule in good pleading that the count must con- 
form to the writ, and the bar and judgment to the 
count. Co. Lit. 203, a. 


If this count conforms to the writ, which in good 
pleading it ought to do, then both were taken, and the 
judgment is erroneous, 

But if both were not taken upon this joint writ for a 
joint debt, yet there is error. At common law, if there 
be process against two on a joint cause of action, and 
one only be taken, the other must be outlawed before 
there can be any other proceeding. Strange 473, Ed- 
wards 0. Carter. But if you could proceed against one, 
you must, upon the return of the writ, count against one, 
stating that the other was not taken, according to the 
truth of the case, and this must appear upon the record 
to justify a judgment againstone. ‘To authorise a judg-. 
ment againt one, upon a joint suit againt two, there 
must be a discontinuance, abatenient, or outlawry, or 
death suggested upon the record. You cannot aver 
any thing out of the record to support the judgment. 
Every thing necessary to justify the judgment must be 
affirmatively shewn in the record by the Plaintiff. 


2. The Court below erred in rendering judgment for 
more money than was authorized by the Maryland 


judgment, which was filed and declared upon as a judg: - 


ment of record. 


This is not an action of debt upon a simple contract, 
but technically upon a judgment on record. 


The act of Congress of May, 1790, declares the 
mode of authenticating a judgment; and when so authen- 
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ticated, it is to have the same faith and credit in every samron 
Court within the United States as in the Courts ofthat v. 

state in which it was rendered. | “ petiré 

| BAYARD: 

It may be declared upon in the same manner as if i 

were a judgment of a Court of the state in which the 

suit upon it is brought. 2 Dal. 303, Armstrong v. Car« 


son. 



























Whenever a judgment or matter of record is the gist 
of the action, it must be certainly and truly alleged. 


Any variance is fatal. 


The Maryland judgment is for 4,000 dollars, and 
1,004 Ibs. of tobacco at 12 shillings and 6 pence per 
hundred. This 12 shillings and 6 pence must be Mary- 
land currency, as the judgment was rendered in Mary- 
land, Where the dollar is 7 shillings and 6 pence. T 
value of the tobacco was only 16 dollars and 73 cents, 
whereas the judgment of the Court below fixes its value 
at 20 dollars and 92 cents, which was at the rate of 12 
shillings and 6 pence, Virginia currency, per hundred. 


The Court was bound to take notice of the 
currency. It was matter of law; and if they have mis- 
taken it, it is error; 


But if it was matter of fact, it ought to have ‘been 
found by the jury; and their not having found it is 
error. Cro. Elix. 536, Bagshaw v. Playn. 


If it is-an error, it is not amendable. 41 Cranch 283, 
Thompson. Jameson. And in such a case there cah. 
he no remittitur. 2 Salk. 658, Incledon v. Crips. 


E. I. Lex and Swann, contra. 


4. There is no evidence in the record that will au- 
thorige the Court to take notice of the Maryland cur- 
rency. Upon the plea of payment it was not necessary 
for the Plaintiffs to produce the record of the judgment 
in Maryland. Besides, it was a matter for the jury to 
ascertain, and they have found it. Their verdict was 
*‘ that the Defendant hath not paid the debt in the decla- 
“ ration mentioned.” 


BARTON 
v. 
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The debt in the declaration mentioned was “ the sum 


«of four thousand dollars, also one thousand and.four 


vetrr & “ pounds of tobacco at twelve shillings and six pence 
Bararp. “the hundred weight, « being of the value of twenty 
——-—— * dollars and ninety-two cents.” This, was the debt 


which the Defendant pleaded that he had paid, and 
which the jury found that he had not paid. 2 Wash. 149, 
Strode v. Head. 

2. The averment in the declaration that the Defen- 
dants are in custody is only matter of form, and is always 
made in cases where the Defendants. are not in custody, 
and cannot be holden to bail. In this very case, (it be- 
ing debt on a judgment) according to the decisions in 
Virginia, the Defendant cannot be holden to bail. It_is 
an immaterial averment, and if it appear by the record 
that one of the Defendants.never was taken, a judgment 
against the other is not erroneous. 1. Wash. 9, Brown 
t. Belches. 


The omission of the clerk, at the rules, to enter the 
suit abated as to Fisher, is not error. 


By the statute of Virginia respecting the District 
Courts of that state it is enacted that where the 
sheriff or other officer, shall return on any writ of 
capias to answer in any civil action, that the Defendant 
is not found within his bailiwick, the Plaintiff may 
either sue out an alias or a plurias capias, until the De- 
fendant shall be arrested, or a testatwm capias where he 
shall be removed into another county; or may at his 
election sue out an attachment against the estate of the 
Defendant to force an appearance.” Rev. Code, p. 86, 
§ 33. And « on the retarn of the pluries, that the De- 
fendant is not found, the Court, instead of the process 
of outlawry formerly used, may order a proclamation 
to issue, warning the Defendant to appear at a certain 


day therein named, or that judgment will be rendered 


against him, which proclamation shall be published,” 
&c.—« and if the Defendant fails to appear pursuant 
to such proclamation, the same proceedings shall be 
had, and the same judgment given, as in other cases of 
default.” Rev. Cove, p. 87, § 44. 


By the statute of Virginia respecting . the, County 
Courts, « for the better ascertaining what process may 
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be sued out, where the sheriff or other officer returns BARTOW 
thatthe Defendant is not to be found in his bailiwick,it — v. 

is enacted that-where any sheriff or other officer shall rerir & 
make such return the Plaintiff or Plaintiffs in any cfvil BAYARD. - 
action, shall and may sue an attachment, &c. to force ——--—= 
an appearance, or an alias or pluries capias, at the elec- 

tion of the Plaintiff or Plaintiffs:” « and where any 

Defendant shall be a known inhabitant of another coun- 

ty, and not of the county of that Sheriff to whom the ‘ 
process shall be directed, such sheriff shall return the 

truth of the case, but not that the person is not found 

in his county, and thereupon stich process issued from 

any ‘County Court clerk’s office, as to such Defendant, iy 
shall abate and be dismissed.” Rev. Code, 95, § 32. 































By the former act, Rev. Code, p. 86, § 35, rules are 
to be holden monthly at the clerk’s office, and « the 
«s Plaintiff shall file his declaration in the clerk’s office 
«* at the succeeding rule day after t fendant shall 
«‘ have entered his appearance, or fendant may 
«‘ then enter a rule for the Plaintiff to Géélare, which if 
«‘ he fails or neglects to do, at the succeeding pale day, 
« he shall be non-suited” and pay costs, &c. 


The practice, under these statutes in Virginia, is te 
enter the suit abated against a Defendant who is re- 
turned by the sheriff «« no inhabitant of his county,” and 
to proceed against the other; and the declaration is al- 
ways joint, and in the same form as if both Wad been 
taken. 


After one Defendant has appeared, the Plaintiff is 
bound by law te declare against him or to suffer a non- 
suit. 


So if one suffers judgment to be rendered against 
him by default, you proceed against the other and file 
your declaration against both. So one Defendant in 
custody may confess judgment, and you proceed ag 
the other. In the om of Brown v. Belches, ere ne 
Washington’s Reports, the declaration was against 
both, and stated them both to be in custody; and such 
has been the uniform practice for more than 20 years. 


Afterwards, E. I. Lee obtained a certiorari upon - 
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BARTON suggestion that the transcript of the record did notcon- 
“ ~» tain the writ of capias ad respondendum against Barton 
revit & and Fisher and the marshal’s return thereupon. 


BAYARD. ° hs 
Upon the return of the certiorari, the clerk sent upa 
copy of the capias, which was in the usual form, against 
both Defendants, and of the marshal’s return, which 
was “executed on Seth Barton only, and bailed. by 
Thomas R. Rootes.” . 


The clerk also certified «* that the said capias not 
«« having been executed upon the said Thomas Fisher, 
‘«« an alias capias was awarded against him, which has 
‘« not been returned; and the attorney for the Plaintiffs 
« having information that that Defendant was no inha- 
‘“s bitant of the Virginia district, at rules held at the 
« clerk’s office in the month of June, in the year 1809, 
« caused the said suit to be abated as to the said Thomas 
« Fisher.” 

This was a, E. I. Lee to be conformable to the 
practice in Virginia. 


anton 
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' March 14th....All the Judges being present, 


Wasnineton, J. delivered the opinion of the Court. 
as follows: 


This was an action of debt brought in the Circuit 
Court for the district of Virginia by Petit and Bayard 
against Seth Barton and Thomas Fisher, upon a judg- — 
ment rendered in the General Court of Maryland. The 
declaration is against the said. Barton and Fisher, 
late merchants and partners, trading under the firm of 
Barton and Fisher, citizens and inhabitants of the state 
of Virginia, both of whom are alleged to be in the cus- 
tody of the marshal, The record states that Barton, 
who had been arrested upon the capias, gave bail and 
put in the plea of payment, on which an issue was join- 
ed, and a verdict was rendered against him. He after- 
wards moved in arrest of judgment, and, amongst other 
reasons, assigned the following, viz. That the deelara- 
tion states a joint cause of action against the said Bar- 
ton and one Thomas Fisher, and that, therefore, a judg- 
ment ought not to-be rendered against him alone. ‘The 
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motion in arrest of judgment having been argued and BARTON 


overruled, jud t was rendered against Barton, and 


the record has been removed into this Court by writ of rerrr.& 


error. 


The general rule certainly is, that if two or more 
persons are sued in a joint action, the Plaintiff cannot 
proceed to obtain a judgment against one alone, but 
must wait until the others have been served with pro- 
cess, or until the other Defendants have been proceeded 
against as far as the law authorizes for the purpose of 
forcing an appearance. In England the Plaintiff must 
proceed to outlaw the Defendants who have not been 
served, before he can proceed against those who appear. 
In Virginia, where this suit was brought, the Plaintiff 
might have taken out an alias and a pluries capias, or 
testatum capias, or, at his election, an attachment against 
the estate of such Defendant; or, upon the return of a 
pluries not found, the Court may order a proclamation 
to issue, warning the.Defendant to appear on a certain 
day, and, if he fail to do so, judgment by default may 
be entered against him. 


But, whatever may be the mode provided by law for 
forcing an appearance, the Plaintiff cannot proceed to 
obtain a judgment against one Defendant in a joint ac- 
tion against two, until he has proceeded. against the 
other as far as the law will authorize, unless the law 
dispenses with the necessity of proceeding against the 
other Defendant beyond a certain point to force an ap- 
pearance. _ Thus, in Pennsylvania,.(as is known to one 
of the judges of this court) if the sheriff return non est 
as to one Defendant, the Plaintiff may proceed against 
the other on whom the writ was served, stating, in his 
declaration, the return of the writ as to his.companion. 


To remove the objection which arises in this case, 
the Plaintiff obtained a certiorari to the Circuit Court 
of Virginia on a suggestion of diminution, and it now 
appears, by the certificate of the clerk of that court, 
that an alias capias issued against Thomas Fisher, 
which was not returned, but the Plaintiff’s attorney 
caused the suit to be abated as to the said Fisher, upon 
information which he had received that the said Fisher 
was no inhabitant of the district of Virginia. Bad the 
VOL. VII. a7 
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BARTON marshal returned the writ and stated this fact, the law 
v. . would have abated it as to Fisher; in which case the 

petit & objection to the subsequent proceedings against Bart 

BAYARD. would have been removed. But since'the Plaintiff c 

— not have supported his action originally against one 
Defendant on a joint cause of action where it appeared 
by his own showing, or by a plea in abatement, that 
there was another person who was jointly bound, and 
might be sued, he ought not to be permitted, after sta- 
ting a joint cause of action, to abate or discontinue his 
action against one, unless authorized to do so by the 
return of the process against that Defendant. If he 


does so, it furnishes a good ground for arresting the 
judgment. 





It is contended, in support of this judgment, that, as, 
by the law of Virginia, the Plaintiff must file his decla- 
ration at the next succeeding rule day after the De- 
fendant shall have entered his appearance, or that the 


Defendant may rule him to do so, which if he fails to © 


do, he shall be non-suit, the Plaintiff not only may, but 
is bound to proceed against one Defendant alone, after 
he has appeared. But the Court understands this law 
as applying to a single Defendant, or, if there be more, 
to the appearance of all the Defendants. 


Judgment reversed. 








1812. WILSON wv. KOONTZ. 


March 6th. ’ 
nnn em | 


Present....All the Judges. 


The Defen- THIS was an appeal from the decree of the Cir- 
cae next Cuit Court for the district of Columbia, which dismissed 
chancery in- the Complainant’s bill in equity. 

bin a 8 ee 


tute of limita- Wilson filed a bill in equity, in the nature of an at- 
tions without tacliment in chancery, against Koontz, survivin ag 
A Defendant Her of Koontz and Ober, as principal debtor, and - 
who removesmas Irvine and Joseph Mandeville as garnishees. It 


} 
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stated that Koontz, a resident of Virginia, as surviving wiLsoN 
partner of the firm of Koontz and Ober, was indebted . v2 — 
to the Plaintiff by note, in the sum of 1,264 dollars, and KoonrTz. 
) had in the hands of Thomas Irvine and Joseph Mande- - 
| ville s and. effects. which were liable to be attached from one coun- 
for the payment of the debt; and that. unless he could % yi. "Ss 
make them liable by the intervention of the Court be- not thereby 
low, he would be without any means. of recovering |his Preve™'?4 
debt. In tender consideration whereof, and for as-much the act of lime 
as he had no remedy at law, and could only subject.the ‘ations, snis 
effects and money in the hands of Irvine and Mandeville js been. by 
to the payment of his debt by means of a Court of equi- such removal, 
ty, he prays a discovery, and a decree that Koontz ssl oe 
may pay the debt, and that Irvine and Mandeville may structed in 
be restrained from paying away the effects in. theip inging. or 
hands, and that they may be applied to the payment of his sae” 
the debt, and for general relief. 





Koontz having entered his appearance, gave security 
to perform the decree of the Court if it should. be 
against him, thereby discharging the attached effects, 
and pleaded the statute of limitations in bar. of the suit; 
to which.the Complainant replied, that on the 4th of 
August, 1794, a suit was brought by the orders of the 
Complainant, in the name of the president, directors 
and company of the bank of Alexandria as .nominal 
Plaintiffs in the District Court in the town of Winches- 
ter, in the state of Virginia, upon the note im the bill 
mentioned, against Koontz and Ober; and upon the 
writ the sheriff returned that Koontz was not found, 
and that Ober was no inhabitant of that county. That 
in September, 1794, it was agreed that Koontz should 
place in the hands of the Complainant sundry bonds 
towards the discharge of the note, and that he would 
pay the balance in 12 or 18 months—in consequence of 
which the suit was dismissed; in pursuance of which 
arrangement part of the money was paid, and the resi- 
due is still dué with interest. That afterwards, in the 
year 1794, Koontz removed into some other part of the 
state of Virginia, unknown to the Complainant. .That 
in 1803, the Complainant having learnt. the residence 
of the Defendant in Rockingham county, 60 or 70 miles 

‘ from his former residence, and more. remote from the. 
Complainant, ordered a suit against him, which was 
brought, but not prosecuted, because the Defendant re- 
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uired security for costs from the Complainant, who 
id not reside in Virginia. © | 


——-—- To this replication there was a general rejoinder and 


issue, and a ral dedimus to take depositions. Upon 
the return of which the cause came to bearing upon the 
pleadings and evidence. Whereupon the court below 
decreed that the bill should be dismissed with costs ; 


from which decree the Complainant appealed to this 
Court. 


E. I. Les, for the Appellant, 


It was not necessary forthe Complainant to reply 
matter to bring himself within an exception to the sta- 
tute of limitations; because the circumstances which 
take the case out of the statate are stated in the bill. 


Before the Defendant can be permitted to plead the 
statute, he must, by answer, either deny the debt or aver 
it to be paid. Gilb. chancery practice, 64. 


The statute of limitations is not properly a plea in 
equity. The statute does not make it an absolute bar 
in equity, It is only under the equity (i. e. the reason) 
of the statute that Courts of equity allow it to be plead- 
ed. If it appear clearly that the debt has not been paid, 
the statute is no bar in equity. The questions put by 
Koontz upon the examination of the witnesses show 
that the debt was not paid. Less evidence than this 
has been held to take a case out of the statute. It 
would have been no bar for Ober, who never resided in 
Virginia; and if not a good bar for Ober, it was not 
for Koontz. The plea does not state that Ober, the 
other partner, did not promise within 5 years. 


Taytor, Contra. 


There is nothing in the replication or the evidence to 
take the case out of the statute. The only question 
in in 


then is whether the statute is a good plea i 
chancery. ‘This is not properly a case of equity-juris- 
diction. It is simply an action at law upon a abo pp, | 
note. Nothing gave ge tr to the Court as 
Court of equity, but circumstance 

dant was a resident of Virginia and had effects in the 
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hands of residents in this district. The Defendant 
having appeared and given security, so as to discharge 
the attached effects, nothing remains to be decided but 
the sheer law of the case; and when a Court of equity 
gets possession of a case which is a mere. case at law, 
if it is allowed to proceed.at all,-it must decide the case 
as a Court of law would decide it. 


If a bill charge fraud or trust, it is admitted that the 
Defendant must answer to the fraud or trust before he 
can plead the statute of limitations. But this bill 
charges no fraud nor trust, nor seeks any discovery 
from the Defendant. He is therefore not bound to ane 
swer, but may rely entirely on his plea. 3 P. Will. 144. 
The South Sea Comp. v. Wymondsell. 2 Com. Dig. 261. 
2 Atk. 54. If the Complainant thinks the plea bad he 
may demur, or except. But here is neither exception 
nor demurrer. Laws of Virg. Rev. Code, 73, § 40, 


March 10th....All the judges being present, 


Marsnaxt, Ch. J. delivered the opinion of the Court 
to the following effect : 


This is a suit in chancery, and the Defendant pleads 
the act of limitations. The Plaintiff by his replication 
attempts to bring the case within the exception contain- 
ed in the 14th section of that act; but it seems essen- 
tial, under that section, that the Complainant should 
have been actually defeated or obstructed in bringing 
his action by the removal of the Defendant. There is 
no evidence of his intention of bringing his action soon- 
er than he did, or that he was delayed by the Defen- 
dant’s removal from the county. The Court is therefore 
of opinion that the circumstance of removal is not suffi- 
cient to take the case out of the statute. 


It is objected, that the plea of the statute of limita- 
tions is not good unless the Defendant answer also and 
deny the debt, or aver it to be paid. But if this be a 
valid objection, it ought to have been taken at the time 
of offering the plea, and before the issue was joined. It 
is now too late, 


If it be a good objection in cases within the general 
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WILSON jurisdiction of a Court of equity, yet it is not validin a 
v. case like the present which is really a case at law as 
.Koonrz. between the present parties. 





The Court is of opinion that the plea is a good bar, 
and that the decree should be affirmed. — 








4812. RIDDLE vw. MOSS. 


March 6th 





Present....All the Judges. 


The principal ERROR to the Circuit Court for the district. of 
obligor ina Columbia, 

bond is not a . i 
witness forthe . "This was an action of debt on a joint bond given by 
surety, in an John Welch as principal obligor and the Defendant 
the bond. the “Moss as his surety. The suit abated as to Welch by the 
principal be- yeturn of the marshal, that he was no inhabitant of the 


= oot district. The Defendant, Moss, pleaded specially cer- 
costs in ease tain facts in avoidance of the bond as to him alone; up- 
the wigment on which issue was joined ; and upon the trial the De- 
against him. fendant, Moss, offered, as a witness, the said John Welch 


tbe principal obligor who was permitted by the Court 


below to testify for the Defendant, and upon his cross. 


examination confessed that he had made over to Moss 


all his property as security to indemnify him against 


the event of this snit. 


The Plaintiff took a bill of exceptions, and the ver- 
dict and judgment being against him, brought his writ 
of error to this Court. 


E. I. Lee and Jones, for the Plaintiff in error. 


Welch was clearly an interested witness. By reliey- 
ing Moss from this suit, he would relieve his property 
from the lien which Moss held upon it. If the Plain- 
tiff recovered against Moss, the latter could immediately 
recover jidgment against Welch for the whole debt, to- 
gether with the costs of this suit. Laws of Virg. Rev, 
Code. 292.—5. T. RB. 578, Buckland v. Tankard.—Bull. 
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Welch is also interested to ‘the amount of his legal RIDDLE 
fees for attendance as a witness. It appearsuponthe ov. - 
record that he was regularly summoned and is by law oss. 
entitled to demand of Moss one dollar and a quarter ——-—— 
per diem. If the Plaintiff should be defeated he will ; 
retain this to his own use, but if the Plaintiff should 
recover judgment he will have to refund it to Moss. 





























C. LEE, contra. 


The Defence set up by Moss did not affect Welch’s | 
liability upon the bond. He was bound at all events. 
He was not a party to this suit. Neither the verdict 
nor judgment could affect him. He would be obliged to 
pay either Riddle or Moss and it was immaterial to him 
which of themshould recover against him. Ifthe Plain- 
tiff should be defeated by Moss, he would sue Welch 
and recover judgment with costs—so that it was imma- 
terial to him whether he paid costs to one or the other. | 
He therefore stood indifferent as to interest. Inchan-_ - : 
cery one Defendant is a good witness for another, and 
it woald be as good a rule at law. | 


- Courts of law have, of late, inclined to refer all cases 
of doubtful interest, to the credibility, rather than to 
the competency of the witness. The interest should be 
immediate and direct, in order to exclude the witness. 
3. Esp. Rep. 60. 


The statute of Virginia which gives to a surety, a 
remedy against his principal does not alter the case. 
He had an equal remedy before. 


In the case of Pawling v. The United States, 4 Cranch, 
219, the point was made by a bill of exceptions to the 
refusal of the district court of Kentucky to admit a co- 
obligor as a witness, but was not decided, the judgment — 
having been reserved upon other grounds. 


March 10th.....All the Judges being present, 


Marsuatt, Ch. J. delivered the opinion of the Court 
to the following effect. : 


The Court is of opinion that Welch, the co-obligor, 
was interested, and was therefore an incompetent wit- 
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RIDDLE ness. It was a consideration of some importance that 
. he had given Moss a deedof trast of his effects to indem- 
Mess. unify him against thissuit; but the principal circumstance 
—-——— was, that Welch’s liability would be increased, to the 
extent of the costs of this suit, if the judgment should 

be against Moss.* 


Judgment reversed, 








1812. SHEEHY wv. MANDEVILLE. 


March 6th 





Present....All the Judges. 


A note pet ERROR to the Circuit Court for the district 


ble at 60days, Columbia sitting at Alexandria. ‘ 
cannot be 
given in evi- 


dence to sup- This cause having been sent back to the Circuit Court, 


port a count by the mandate of this Court, at February term 4810,} 
Bp mt’ commanding that Court to render judgment for the Plain- 


does not state tiff on his first count and te award a writ of enquiry of 


when the ve, damages, upon executing that writ of enquiry the Plain. 
The variance tiff produced the following note. 


is fatal. 
dag 0 wit of «“ Alexandria 17th July, 180%. 

aqui in 
Virginia inan ¢¢ Sixty days after date, I promise to pay to Mr. James 
a eee «Sheehy, or order, six hundred and four dollars and 
a promisory ‘ninety one cents, for value received, negotiable in the 


note, it is ne- ¢ x : 
poo BA. ~¢ ‘ Bank of Alexandria. 


duce a note 
gorresponding R. B. J AMESON.,.” 

with that sta- 

babe eg d-- ‘The aote was thus described in the declaration, « And 
it is not neces- “* Whereas the said Defendants under the name, firm and 
sary to prove -*style aforesaid, did on the said 17th of July, 1804, 
we Puinr “ Make-their certain note in writing called a promissory 


eanaot give 


——— * The same point was also decided in the case of the Governor of 
was the effect Virginia vy. Evans and others, at this term; which was the case of a boud 
of mistake or with collateral condition. It wasa joint action ; and all the Defendants were 
inadvertence taken, but pleaded separately. 

of the attor- 

ney, and that + Ante, Vol. 6, p. 253. 
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‘note, subscribed by them under the name, ; J SHEEHY . | 
«and firm of Robert B. Jamreson, bearin gees — da 
«same day and year, and then and there atacand MANDE- : 
«said note to the Plaintiff, and by the said note, did, ‘vixxiE. 
«under their firm aforesaid, promise to pay to the said —~-—— ‘ 
« Plaintiff, or to his order, six hundred and four dollars the note pro- : 
“and ninety one-centsfor value received, negotiable at “scl ¥™ thst 
“the bank of Alexandria, by reason whereof and by tended to be 
« virtue of the law in such cases made and provided, desetbedinthe 
«the said Defendants. became liable to pay to the said 
« Plaintiff the said sum contained in the said note ac- 
«cording to the tenor and effect of said note,” and being 
«so liable, &c. 

: 


Which note the Court below refused to suffer the 
Plaintiff to read in evidence to the jury, because it varied 
from that set forth in the declaration, to this refusal the 
Plaintiff excepted. The Plaintiff then contended before 
the jury that the existence, the execution, the amount, 
and the validity of the note set out in the declaration. 
were determined by the judgment of the Court upon the 
demurrer, and claimed damages to the fall amount of 
that note without producing it. But the Court, 
the motion of the Defendant, instructed the jury that it 
was: necessary for the Plaintiff to produce the note, or 
sufficiently account for its non-production, otherwise the 
jury may and ought to presume that the note has been 
paid, or has been passed away by the Plaintiff to.a third 
person for value received, and in such case ought to 
assess only nominal damages. ‘T'o this instruction the 
Plaintiff also excepted. 


The Plaintiff, then, in order to rebut the presumption 
that the note mentioned in the declaration had been paid 
or passed away to a third person for a valuable consider+ ‘ 
ation, produced and offered to show to the Court: =: J 
jury the record and jadgment on the Defendant’s 
and second pleas, which had been adjudged bad u 
demurrer, and also the same note in the said 
mentioned to have been the foundation of the suit and — 
judgment set forth in the said pleas—(which was a se- ; 
parate suit and jadgment against R. B. Jameson upon 
the same note asthe sole note of Jameson, and which 
judgment Mandeville had pleaded in bar to the present 
action, averring the note tobe the same—but which 
28 
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suzeny plea wasby this Court a ndged bad | demurrer,) and 
Se eS det alee eee ieee Slldiasas- pote thee 


MANDE- judgment the return of nulla bona; and also offered 
- Vrste. to prove by a competent witness that the promissory 
——-—— note produced to the jury, and in the said record of the 

suit against Jameson mentioned, is the same promissory 
note upon which the present declaration was founded, 


and the same which was inténded to have been thereiy 


set out and described, and that the omission to state in 
the declaration the am in tern said note Was 
originally made pay arose a mere oversight 
of the attorney he drew the declaration, and that there 
was no other note ever intended to have been described 
in that declaration or answering the description therein 
contained, but the Court rejected the whole of the said 
evidence as incompetent ; to which ‘the Plaintiff also 
‘excepted. 


The jury assessed the Plaititiff’s damages, and judg- 
ment was rendered accordingly at one cont only ; where- 
upon ‘he brought his writof error. 


E. I. Les, for the Plaintiff in error. 


It being the prime object of Courts to do justice, the 
Court will decide in favor of the Plaintiff if the justice 
of the case be with him, wnléss there be some technical 
rule so strong as to Jéave’ the Court no ground in ‘his 


favor. 
fi The first question is whether there be any vari- 
ance between the a. upon, and that produced 
before the jury on the execution of the writ of enquiry. 
_| . What is, in law, a variance? The rule is that the al- 
legata and probata must correspond én all material points. 


The ‘note produced was payable «sixty days r 
date.” "The declaration does aut aaah when it Wa AN 
able. There is thérefore no tepugnance, no ificonsis- 
tency, between them. To have fade it a variance, the 
declaration should ‘have expressly averred that the nidte 
was payable on dematd. ‘The omission ‘to state a fact, 
without a direct averment of ‘a different’ fact,’ is Hot a 
variance. 4. Bos. and Pul. 226. ’ ner ae 
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The declaration leaves it uncértain when the note suzenx, 


was payable; but the note itself renders Sat seria Kha 
which had been left uncertain on the face of the declara- maAnDE- 
tion. 
































“= 


An avermentis a positive statement: and ig used in . 
opposition to argument, or inference. Cowp, 683, 684. 


From the statement in the declaration, it is only 
mnatter of inference that the note was payable on demand. 
But there is no variance between the dssumpsit laid, 
and the note offered. The statement of the note im the 
declaration is only inducement ;—but in the assumpsit it 
does not say when the money was to be paid. 


In setting forth the matter of inducement, exact cer- 
tainty is not required. 5. Com. Dig. 35. C. 30. 


The declaration states what, in law, is considered as 
a parol agreement—and the action is a general and not 
a special indebitatus assumpsit. Under the count of gen- 
eral indebitatus asswmpsit, any evidence substantially 
corresponding with the cause of action set forth in the 
declaration, may be given in evidence. 


There is no variance whenever the time or date.is un- 
certainly set forth or omitted. It may be supplied by 
pleading, or by finding, and therefore in order to render, 
hy finding, that certain which is omitted, or which does 
not correspond with the statement in the narration, evi- 
dence must be heard. Cromwell v. Grumsden, 1. Lord 
Ray, 335. Lf a patent be pleaded without a-date, and 
the one produced has.a date, it is not a variance. 5. 
Com. Dig. 395. ‘Every. thing is form, without which 
the right of action appears to the Court. Hob. 233.—5. 
Com. Dig. 139. This suit was brought after the note be- 
came due, therefore the time of payment was then not ma- 
terial to the Plaiuntiff’s right of action. The promise, 
for a valuable consideration gives the right of action. 
The time of payment was not material and could not 
have been put inissue. 5. Com, Dig. 27. " 


The omission is cured by the statute of jeofails. 
Virg. Laws, 442, sect. 26. 


If after ‘verdict the Plaintiff could not be required to 
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sgzeeux show such a note as is set forth in the declaration—suv 


v. 


a judgment by confession, nil dicit, or non sum in- 


MANDE- formatus, he is not bound to shew sucli a note. 


aniteoie 2. If there be a variance, it is nota materialone. 4. 


Wash. 72, Evans v. Smith. In the bond, in that case, 
the obligor was stated to be “of the cownty of Essex,” 
which part of the description was emitted in the declara- 
tion, and it was held to be an immaterial variance. 


It is only necessary to prove substantially the cause 
of action declared upon. 4. Wash. 199, M’Williams v. 
Willis. Inthat case theagreement was made by Willis, 
‘sas treasurer of the jockey-club.” The declaration omit- 
ted this descriptign, and it was holden no variance. 
The reason was that he was equally liable whether he 
contracted as treasurer or not... So in this case the De- 
fendant was equally liable whether the note was paya- 


ble in sixty days or on demand, the sixty days having. 


expired before the suit was brought. 


In the case of Peter v. Cocke, 1 Wash. 257, the suit 
was upon a bond given to U. P. ¢of the county of Surrey, 
on account of Messrs. G. and P. merchants in Glasgow.” 
The declaration stated the bond to be given to W. P., 
without stating on whose account; yet it was holden no 
variance. ; 


In the case of Wroe v. Washington and others, 1 Wash, 
357, the declaration stated an agreement by which the 
Appellant was to rent and furnish a house in Leedstown, 
and entertain one of the Appellees, two of their store- 
keepers and a servant with meat and drink for one 


year, for which the Appellees agreed to pay him for 
the three first 251. each, and_for the last $i. 


The evidence offered did not show any agreement 
respecting the renting of a house at Leedstown ; but it 


showed an agreement to pay 83/. in gross. Held no 
variance. ‘ 


The date of 9 deed is not of its substance. 2 Co. 5. 
(a) Goddard’s case. Upon the same principle the time 
of payment is not of the substance of a contract. 


A variance between the date of the bond declared 
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upon, and that cited in the award, is not fatal, if they sHExnY 

agree in every other particular. 5 Call. Ross‘, Overton. ov. 

3 Hen. and Mun, 237, Lyons v. Gregory. MANDE- 

VILLE. 

In the case of Baptiste ». Cobbold, 1 Bos. and Pul. 7, ——-——— 

the contract stated in the declaration was for 152 10 0 

for rum-money; the evidence was a note hy which the 

Defendant agreed to allow the Plaintiff the above sum ; 


together with a pint of rum per day—and held no vari- 
ance. 


The grounds upon which the law requires that the 
probata should*agree with the allegata, are 1. To ap- 
prize the Defendant of the nature of the charge; and, 
2. ‘To enable him, by a reference to the record itself, to 
plead the judgment in bar of another action for the 
same cause. ‘The declaration in this case did apprize 
the Defendant of the nature of the charge; for he ap- 
peared and pleaded to the action, and by his plea iden- 
tified the note. The second object is obtained by tlie 
record, by which it appears that the note offered in 
evidence is that which was declared upon. If this note 
had been received in evidence, it would have been filed 
and formed a part of the proceedings which the clerk 
is bound, by the statute of Virginia, to retain. 


If the reason of the rule requiring the allegata and 
probata to correspond, is attained in this case, and if 
there was no danger of a second suit being maintained 
upon the same cause of action against the Defendant, 
the variance cannot be material. 


3. The Plaintiff was not bound to produce, upon the 
execution of the writ of enquiry, the note or the evi- 
dence of the debt. 


Where there is judgment by default in an action upon 
the case on a promissory note, the court will (without a 
jury) direct the clerk to ascertain the damages. 1 H. Bi. 
252, 529, 544. These cases were decided upon the 
ground that the amount claimed in the declaration is 
admitted xn the same manner as if the action was debt; 
because a sum certain is demanded, and it is not like 
the case where the cause of action sounds in damages, 


and not in contract, ascertaining on its face the amount 
claimed. 
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SHEERY Upon executing a writ of enquiry, the Plaintiff isnot - 3 


vs Moke tem 
mMaNDE- ted as laid. Cro, Jac. 220. 
VILLE. 
—-—— If the cause of action is admittedy and the note not 
required to he proved, and it is to be produced for no 


other purpose than te see whether there is any..credit — 


on it, and there should be a difference in the dates yet 
it is not a variance, because a variance can exist only 
where proof is to be made. 


The case of Green v. Hearne, 3 T. R. 304, shows that 
upon a writ of enquiry, it is not necessary to proye the 
bill of exchange; that a variance between that declared 
upon and that produced is not material, and that evi- 
dence dehors the bill is admissable to prove that the bill 
produced is that which was declared upon. Bayley. on 
bills, appendix No. 7, p. 7%, Mills v. Lyne. Kyd on hills, 
155. 2 W. Bl. 748. 2 Stra. 4149. . Bayley, 66,67, - 
Bevis v. Lindsell. All these cases show thatafter judg- 
ment by default a promissory note set out in a declara- 


tion need not be Po roduced. Sayer, on Damages, 142, | 
re 


113, says where is judgment upon demurrer, the 
justices may award damages; the amount of the )da- 
mages laid in the declaration is admitted. 


«. The Court erred in directing the jury that they 
were bound to presume from the non-production of the 
note declared upon, that it was paid or had been as- 
signed away by the Plaintiff to a third person for a 
valuable consideration, uniess the non-production was 
sufficiently accounted for. 


‘The non-production of the net was only a circum- 
stance to be left to the jury to draw such inference from 
as they should think proper, under the whole of the 
circumstances attending the case. The Court under- 
took to decide on the weight and of this negative 
kind of evidence. Presumptive evidence is wn left 
to the jury. . Hull v. Horner, Cowp. 109. 


5. The Court to have admitted the evidence 
offered to show that was the note intended 4by the’ 
description in the declaration—especially the Defen- 
dant’s own pleas, in which he affirms a 
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in the declaration to be the same note upon which judg- sHEBHY 

ment was obtained against Jameson, which isthe same  v.  — 

note which was produced to the jury in the execution MANDE- 

of this writ of enquiry. x VILLE. . 
In the former opinion, the Court admitted the princi- 

ple that if was competent for the Plaintiff to account for 

the non-production of such a note as is described in the 

declaration ; and yet when the Plaintiff offers evidence 

to account for ifs non-production, the Court reject it. 


A finding by a special verdict, or an admission in 
former pleadings is good evidence, unless the contrary 
appears. Lee v. Booth, 1 Keble, 720, pl- 50. 


























SWANN, contra. 


No time of payment being mentioned in the note, it 
is to be taken as a note payable on demand. The note 
produced was payable at 60 days. Such a variance is 
fatal upon an issue. 3 Selwyn’s Nisi Prius, 999. 


The principal question is, ‘whether it Be necessary to ' 4 
produce the note on the execution of a writ of enquiry. — ; 


The practice in Virginia is to produce the note. Such 
also is the practice in England. Esp. NW. P. 180. Tit. 
assumpsit, Str. 1149. , ‘ 


The cases from Bayley, &c. only show that the note 
need not be proved; this we admit; but still we contend 
it ought to be produced. The judgment upon the de- 
murrer does not admit the amount of the damages. 


Jones, in reply. 


4. There was no material variance. The description 
of the note in the declaration, as far as ‘it goes,"is cor- 
rect. The time and mode of payment are no part of 
the substance of the contract necessary to be set forth. 
It is only necessary to set forth the legal effect of the 
note, arid as' the 60 days had expired before the suit was 
brought, it was*ineffect ‘a ‘hote payable’ on demand. 
_ Doug. 670; Bristow 'v) Wright. 


< 
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sHEENY — 2. Upow stich spécial counts, for a precise: suinij/it-is 


v. 


MANDE- ry. The judgment y default confesses the whole sum — 


VILLE. 


not necessary to produce proof upon the writ of énqni- 


as well as the cause o 


action. In debt, and indebitatus 


——-—— assumpsit, you could not recover less than the précise 


sum stated in the declaration; and ‘therefore a judg. 


ment by default confessed the whole. And although the 
Courts have relaxed as to those counts, and--you may 
now recover less; yet when the declaration is for a pre- 
cise sum, a judgment by default carries the whole. 


The rule to produce the note is only a matter of dis- 
cretion—a meré rule of practice intended to prevent in- 


justice. . 
March 14th....All the judges being present, 


Marsnatr, Ch. J. Delivered the opinion of the Court 
as follows : J 


This sait was institated on a promissory note, exe- 
cuted by the Foe er and made payable to the Plain- 
tiff. After ribing the note accurately, with the ex- 
ception of the time when it became payable, which is 
altogether omitted, the declaration proceeds, in the usu- 
al form to state, that the Defendant being so liable, as- 
sumed to pay the sum mentioned in the note when he 
should be thereunto required, &c. 


To this count a special plea was filed which, on de- ~ 


murrer, was held insufficient. Judgment, on the de- 


murrer, being rendered for the Plaintiff, a writ of en-’ 


quiry was awarded. 


On executing this writ the Plaintiff produced a note 
payable sixty days after date, and offered to prove that 
it the note on which the suit was instituted, and 
that the omission to state the day of payment in the de- 
claration was the mistake of counsel. . ‘ 


The Court refased to permit the note to go to the 
jury; and also instructed them that unless a note. c¢on- 
forming to the declaration should be adduced, or its ab- 
sence accounted for, they must presume it to have been 
passed away or paid. The jury under these instruc- 
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tions found one cent damages, for which judgment was SHEEHY 


rendered. ‘To this judgment the Plaintiff has sued out 
a writ of error. 


The errors assigned are, ist. That the variance was ——-——— 


not fatal; 2d. That on a writ of enquiry the production 
Of the note was unnecessary. , 


Courts, being established for the purpose of adminis- 
tering real justice to individuals, will feel much reluct- 
ance at the necessity of deciding a cause on a slip in 
pleading, or on the inadvertence of counsel. They can 
permit a cause to go off on such points only when some 
rule of law, the observance of which is deemed essential 
to the general administration of justice, peremptorily 
requires it. 


One of these rules is, that in all actions on special\ 


MANDE- 
VILLE. 


agreements or written contracts, the contract given in , 


evidence must correspond with that stated in the decla- 


' 


ration. ‘The reason of this rule is too familiar to every | 


lawyer to require that it should be repeated. 


It is not necessary to recite the céntract in hec verba, 
but if it be recited the recital must be strictly accurate. 
If the instrument be declared on according to its legal 
effect, that effect must be truly stated. If there be a 
failure in the one respect, or the other, an exception, 
for the variance, may be taken, ‘and the Plaintiff cannot 
give the instrument in evidence. 


The plea of non asswmpsit denies the contract; and 
an instrument, not conforming to the declaration either 
in words where it is recited, or according to its legal 
effect where the legal effect is stated, although proved 
to be the act of the Defendant, is not the same act, and 
therefore does not maintain the issue on his part. 


In this case, the legal effect of the promissory note is 
stated; and that effect ona note, having no day of pay- 
ment, would be that it was payable immediately. This 
declaration goes on that idea, and avers a promise te 
pay when required. . A note payable sixty days after 
date is a note different from one payable immediately, 
VOL. Vil. 29 























| 218 SUPREME COURT U. 5. 
— . and would not support the issue had non ccouenapets been 





; . vc. pleaded and issue joined on this plea. J 
MANDE- #1 ry’ 
viLLE. Now, what difference is produced by the default of in ¢ 

—_— the Defendant? He- confesses the note stated in the ~ Cor 
declaration, but he confesses no other note. The ne- tra 
cessity then of showing a note conforming to the de- m 


claration is precisely as strong on executing a writ of 
enquiry, as on trying the issue. No reason is perceiv- 

why a variance which would be fatal in the one-case 
would not be equally fatal in the other. 


The cases cited by the Plaintiff’s counsel have ‘anes 
considered, but they do not come up.to this. They are 
not cases where the legal effect of the written instru- 
ment, offered on executing the writ of enquiry, has 
differed from that of the instrument stated in the decla- 
ration. 


The Court is also of opinion that the production of 
the note, on executing the writ of enquiry, was neces- 

_ sary. The default dispenses with the proof of the note, — 
but not with its production. In England damages 
have in some civculibiomenn been assessed without a jury, 
but it is not stated that those damages have been as- 
sessed without a view of the note. The practice of 
this country is to require that the note should be pre- 
— or its absence accounted for, ane the rule is a 
safe one. 


Judgment affirmed. 
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1812. CONWAY’S EXECUTORS AND DEVISEES 
March 7th. v. 
ALEXANDER. 
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Present....All the Judges. 


If A, advance ‘THIS was an appeal from the Circuit -Court for the . 
mai B, there. district of Columbia, sitting in chancery, sree merece 
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Walter S. Alexander, the Appellee, son and residua- conway’s 
ry devisee of Robert Alexander, deceased, filed.his bill 2ex’rs. 
in equity against the executors and deviseis of Ri ” , 
Conway, deceased, ts be permitted to redeem acertain ALEXAN- 
tract of land which his father, Robert Alexander, had, DER. 
in the year 1788, conveyed. to certain trustees, by a 
deed which the Complainant contended: was a mort- upon convey 
gage which land the trustees had conveyed to. W. (tre wr, 
yles, who had conveyed the same to the said Richard to convey the 
Conway. The deed was. by. indenture, dated March 2° A in 
20, 1788, between Robert Alexander of the first part, should fail to 
W. Lyles of the second part, and certain trustees of the "ep*y the mo- 
third part, whereby. Robert Alexander, (after reciting ts) ant ®“" 
‘his title to an undivided meiety of 400 acres of land, tain day—and 
holden in common with Charles Alexanders) in consi- he a 
deration of 800/. paid to him by W. Lyles, and in con- ney on the 
sideration of the covenants to be performed by the trus- 4 limited; 
tees, bargained, granted and sold, aliened and con- 
firmed to W. Lyles, in fee, twenty acres, being part of convey the 
the said undivided moiety—and to the trustees the resi- Tien. 
due of the moiety, except part thereof conveyed to B. ty of redemp- 
Dade’ on the 1st of January, 1788 ; which -residne was “™ 
supposed to contain 140 acres. To Have and to Hoxp 
the 20 acres to W. Lyles, his heirs and assigns, to his 
and their use forever—and the said residue of the said 
moiety tu the trustees and the majority of them, and 
the survivors and survivor of tliem, in trust as follows, 
to wit : « To convey the said residue of the said moiety, 
*« except as before excepted, unto him the said W. Lyles, 
«‘ his heirs and assigns forever, by good and sofficient 
-« deeds in law for thaf purpose, et reasonable time 
“ y wets first day of July, which shall be in the year one 
“6 thousand, seven hundred and ninety, unless the said 
“6 Robert Alexander, his heirs, executors or administra- 
‘‘ tors, shall pay, or cause to be paid'to the said W. Lyles, 
‘“s his heirs, eaecutors or administrators, the sum of 700. 
<¢ current money of Virginia, in gold or silver coin, with 
‘‘ lawful interest thereupon, from the date hereof, on or 
“‘ before the first day of July, which shall be in i, 
“ em Lord seventeen hundred and ninety. And if the 
«¢ said Robert Alexander, his heirs, executors, or ad- 
 ministrators, shall pay, or cause to be paid to the 
«sai W. Lyles, his heirs, executors or administra- 
‘¢ tors; the said sum of 700). current money of Virgi- 
«¢ nia, in gold or silver coin, with lawful interest there- 
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CONWAY’s “ upon, at. any time on or before the said first fay of 
Ex’Rs. * July, whioh shall be in the year 1790, in trust; im- 
v. ‘* miediately upon the payment being made, to reconvey 
4LExan- “ to him the reo Robert Alexander and his heirs for- 
DER. ‘ever, by good and sufficient deeds in law, all thetitle 
——-—— « which by virtue of these presents passeth to them'the 
«‘ said” (trustees) ** or any of them, of, in and to the 

s¢ said residue of the said moiety, except as before’ex- 

s* cepted, herein before granted and confirmed unto 

‘‘them.” Robert Alexander then covenants that he 

has good title in fee simple to the land conveyed ; and 

that the 20 acres shall be laid off in a certain situation 
contiguous to other land of Lyles, and by certain 


metes and bounds therein described. ‘The trustees then” _ 
covenant, that they will well and truly execute ‘the , 


trusts reposed in them, by reconveying the land, to 
Robert Alexander, if- he should pay the money and in- 
terest on or before the ist of July, 1790—or by con- 

as veying it to Lyles, if Robert Alexander should not-pay 
it by thatday. Robert Alexander then covenants with 
Lyles, that he will make further assurance, &c. both as 
to the 20 acres, and as to the residue of the moiety; if 
the trustees should convey it to him. He then cove- 
nants to warrant the 20 acres to Lyles against the 
claims and demands of all persons whomscever. ‘This 
deed did not contain any covenant on the part of Alex- 
ander to pay the 7001. 


On the 19th of July, 1790, the trustees, by deed of 
that date, reciting the deed of the 20th of March, 1788, 
and that Lyles had represented that R. Alexander had 
not paid the money, and had required them to execute 
the trust, conveyed the residue of the undivided moiety 
in fee to Lyles, in consideration of the covenants, agree- 
ments, and trusts in the former deed contained on their 
part to be performed, and in consideration of 7001. 


mentioned in the said former deed to have been paid by 


Lyles to Alexander. 


On the 23d of August, 1790, Lyles by deed of that 
date, (after reciting the title of Robert Alexander to the 
undivided moiety of the 400 acres of land, and his 
deed of the 20th of March, 1788, to Lyles and the 
trustees, and that Alexander failed to pay the 700l. on 
the ist of July, 1790, and that the trustees, by. their 
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deed of the 19th of July, 1790, had conveyed the land conwaw’s 
in question to Lyles) in consideration of 9001. paid-him Ex’Rs. 
by Richard Conway, canveyed .the 20 acres, and»the V. 
residue of the undivided moiety ot the 400 acres, and aLExan- 
all his right, title, interest, use, trust, property; claim, DER. . 
and demand, in and to the same, by force of the said in- 

denture, and all deeds, evidences and writings in any 

manner or way touching the same, and the right and pri- 

vilege of prosecuting in the name of Lyles, (if at any time 

judged necessary by Conway, his heirs or assigns,) any 
actions at law for the ‘breach Mi of the covenants in 

the said indenture contained : 'To have and to hold all and 

singular the premises thereby granted, with the appur- 

tenances, and all the estate, right, title, use, trust, in- 

terest, property, claim and demand of him the said W. 

Lyles thereto, by force and virtue of the aforesaid inden- 

tures to Conway, his heirs and assigns, to bis and their 

use forever ; witha special warranty against the claims 

of Lyles and his heirs and assigns only. 


On the 47th ‘of January, 4795, Ro Alexander 
ade his will, and after devising speci ‘a number 
tracts of land and moieties of tracts by name and 
description, to his son Robert, devised all: the rest and 
residue of his estate, real and personal, to his son Wal-* 
ter, the Complainant. Robert Alexander, the testator, 
died in February, 1793. ‘The land in question was not 
specifically devised by his will, and Walter, the Com- 
plainant, obtained title under the will to several other 
tracts not specifically devised. - 


The Complainant became of full age in November, 
1808, and brought this suit in 1807. 


The deposition of W. Lyles was taken on the part of 
the Defendants. He testified, that. Robert Alexander 
was not,indebted to him at the time of the contract for 
the land. No part of the money was advanced by bim 
as a loan to be secured by mortgage. He was nolend- 
er of money, and would not have lent Alexander ‘the 
money on mortgage. Alexander was generally reput- 
ed net punctual in paying his debts, and rather too fond 
of law, and at the time of the contraet for the land ‘was 
confined in jail for a large debt, and sent several times . 
to Lyles, and urged bim to buy the land. Lyles then 
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conway’s resided on land adjoining the 20 acres; and his house 

Ex’Rs. was very near the line. He wanted the — of 

v. about 20 acres, and was not anxious to hav any more, 

ALEXAN- Alexander was more willing to sell his whole — of 

) DER. the moiety of 400 acres, than to sell a part, his abject 





) should be sold absolutely, and the residue should be sold 

) conditionally, as otherwise Lyles would not advance 
the money. The 20 acres were purchased 
to suit the convenience of Lyles, and the residue was 
purchased conditionally, to suit Alexander. Lyles was 
determined to advance no money on any bargain which 
should make it necessary to go into court to get it back, 
The condition was understood by both to be, that if he 
paid the money by the time limited, the trustees were to 
reconvey the land to Alexander, but otherwise they were 
to convey it to Lyles in fee simple, and he was te have 
the land thereafter absolutely to his own use forever. 
He sold it as soon as he could after he left Alexandria, 


to get back his money. He received from Conway gaol. 


at the date oF the conveyance, or a few daysafter. A 
ander never madé any claim upon Ly'es for any part 
the land, and never expressed to-him any dissatisfag- 
‘tion with the sale, although he saw him frequently af- 
terwards. Alexander was not in confinement when the 
trustees made their deed te Lyles. No part of the ree 
was cultivated, and no formal posseasion delivered. | 


The deposition of Ch. Lee, Esq. whe drew the deeds 

of the 20th of March, 1788, and the 19th of July, 1790, 

stated that Lyles consulted him about the bargain with 

Alexander, and represented that Alexander wanted a 

considerable sum of money to pay a debt which was 

pressing, and offered to sell some land, but would not 

sell the whole of it absolutely, but was willing to sell part 

of it absolutely, and the residue was to be conveyed to 
trustees, in trust, to convey the fee to Lyles, if a cer- 

tain sum of money was not paid by a certain day ; and 

if it was, the trustees. were to reconvey to Alexander. 

‘The deponent was asked-if such a contract was lawful, 

or would be deemed in law only a mortgage ; and. gave, 
it as his opinionssthat the parties might. make, such @ 
i contract, and that it could not be considered a mort- 
gage. Lyles intimated that.if that was not very clear, he 
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would not have any thing to do in the business. ‘That donwar's 
he would not, on any terms, make a bargain with Alex- #x’ns; 
ander, if he should be obliged to go intoaCourt‘of v.: 
Equity about it, which might be the case if there should arexdn- 
be a mortgage; that Alexander was well known'to be px@, 
troublesome and fond of law. The deponent was re- 24. 
quested to draw such instruments as would place the 

contract in the state of a conditional purchase of a 

of the land, and with this view he drew the writing. 

He is certain that Lyles consulted him as to the nature 

and effect of the contract, and did not intend to have a 

deed in the nature of a mortgage, but of absolute sale 

of a part, and of a conditional sale of the other part 

of the land, and such was the deponent’s intention when 

he drew the deed. That he afterwards drew a deed of 
conveyance from the trustees to Lyles, to carry into ef- 

fect their trust, and delivered it to Lyles to carry to 

the trustees. les informed him that one of the trus- 

tees refused execute the deed, unless Alexander 

would signify his consent, and asked whether a verbal 

consent would not-do. The deponent sketched a note 

in writing for Alexander to sign, signifying his con- 

senty and was afterwards informed that the trustees 

were satisfied, and did execute the deed, but he does 

not know whether Alexander gave his consent. Lyles 

was not easy in his pecuniary affairs, he never 

knew him lend a large sum upon mortgage. ' Alexander 

was a bad manager of his estate, was generally needy 

of money, and not punctual in payment of his debts, 

though his landed estate was really ofggreat value. 


The answer of the executors does not admit the deedto 
be a mortgage, and states that Conway began to make 
expensive permanent improvements on the land in 
the summer of 4791; that Alexander hdd an opporta- 
nity of seeing part of them, and probably did see them, 
and made no objection as they believe. 


It appeared in evidence that the land had lately been 
sold for more than 20,000 dollars ; but that it was very 
poor, much broken by gullies and exhausted, when 
Conway began his improvements. ‘There was also evi- 
dence tending to show, that it was then worth more 
than he gave for it. 


The Court below being of opinion, that the deed was 
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conway’s to be considered as a ‘directed an account to 
Ex’Rs. be taken of the value of the. permanent improvements, 
v. and the original sum advanced by Lyles and interest, 
4Lexan- and of the rents and profits, which being done, it ap- 
DER. peared that the Complainant would have to pay the sum 
——-—— of 4,943 dollars to redeem the land ; and the Court ac- 
cordingly decreed a release upon the payment of that 

sum. | 


From this decree the Defendants appealed to this 
Court. . , 


C. Lee for the Appellants. 


The only question. is, whether this is a case of mort- 
: gage. The bill does not state fraud or oppression. 4, 
As to the deed itself, the question is whether it be a defea- 
sable purchase, or a redeemable mortgage. 


sum. There was no prior debt due to Lyles. That.al- 
legation of the bill is disproved ; and unless there was 
an old debt, or an actual loan, there could be no mort- 
gage. It may as. well be a mortgage of the 20 acres, 


purchases, gbe parties would have required different in- 
| struments, All instruments are to have a reasonable 
construction according to the intent of the parties. One 
distinguishing mark of a mortgage is a covenant for the 
4 repayment e money. ' But this deed contains no 
such covenant. It was purposely omitted, that it might 
not bea mortgage. ‘The whole question is as to the in- 
tention of the parties. Lyles had no personal remedy. 
If the land should fall in value, it was hisléss. If there 
| had been a valuable house upon the land, which had 
been destroyed by fire, it would have been the loss of 


have the chance of gain, but notof loss. It was in his 

power to compel Lyles to take the land, by neglecting 

to pay the money on the day. Another circumstance 

showing the intention of the parties is, that Alexander 

covenanted to make further assurance, if required, 

a, the trustees should have conveyed the land to 
sy es. , 





! 


It sets forth the consideration of 8001. as one entire 


as of the residue. If both contracts were not actual — 


. Lyles. It was not reasonable that Alexander should | 
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it was not intended as a security for money to Lyles, conway’s 


but a mere right in Alexander to repurchase until a 
certain day. A Court of Equity cannot change the 
agreements of parties. | 


Tn the case of Tasburgh v. Echlin, 4 Br. Parl. Ca) 2——_— 


442. cited'in Powell on Mortgages, 174. there had been 
a bill to foreclose, which cleatly showed the intention of 
the purchaser to consider it as a mortgage. But the 
House of Lords decided it to be an irredeemable pur- 
chase, and nota mortgage. ‘That »was an assignment, 
by lease and release, of a réversion expectant on alease 
for years, of which 43 were yet to come, in considera- 
tion of 2001. paid by sir John Eustace to Charles Tasburgh, 
in trust for John Tasburgh, dated in 1681. In the in- 
denture of release, there was a proviso, that if sir 
John Eustace Should pay Charles Tasburgh, at the end 
of 5 years, 200/. with interest, it should be lawful to him 
to re-enter and enjoy in his former right; but if he 
should fail to pay within the time limited, the estate of 
Charles should be absolute as well in equity-as in law, 
and that sir John and his heirs should be forever debar- 
red from all right and relief in é¢quity, against the tenor 
of the said release ; and sit John did thereby, for him- 
self and liis heirs, release to Charles Tasburgh, his 
heirs and assigns forever, all his right in equity to re- 
deem the premises, in case of failure of payment as 
aforesaid ; and there was no covenant in the deed for 
the repayment of thé money, or the interest by the 
grantof, as is usual in mortgages. 


_ After the 5 years, John Tasburgh exhibited a bill, in 
1687, against sir John Eustace, praying payment at.a 
certain day, or that the conditional estate of Charles, 


v. 
ALEXAN- 
DER. 


(in case it should be adjudged a defeasable or redeema- - 


ble estate) should be made absolute, and that sir John 
might be foreclosed of all equity of redemption. - This 
bill was taken for confessed, and a decree in Deceth- 
ber, 1688, that he should be foreclosed, unless pay- 
ment were made of principal, interest and costs, before 
December, 1689. 


Sir John acquiesced under this decree fot 48 years, 
when he died. John Tasburgh died in 1691, and Henry 
Tasburgh succeeded to his estate, and in 41722 de- 
VOL. VII. 30 
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conwax’s mised the premises to MsNamara. In 1723, the heirs 
Ex’rs. of sir Johu Eustace exhibited a bill, alleging that the 


Vv. 


decree for foreclosure had been obtained by surprise, 


ALEXAN- fraud and imposition, and praying it might be reviewed 
pER. and reversed, which was done by the Court of Chan- 


os —= Sst ll lle S—‘—‘ 
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cery in Ireland, who decreed that Henry Tasburgh 
should release to the heirs of sir John, upon payment 
of the principal, interest and costs. From this decree 
Heury Tasburgh appealed to the House: of Lords, who 
reversed it and dismissed the bill. 


The principal upon which this case was decided by 


the House of Lords, is supposed by Powell to be, that 


the contract was to bé considered as a conditional pur- 
chase, and not a mortgage. 


And in the case of Barreliv. Sabine, 1 Vern. 268, the 
Lord Keeper said, «« he thought, that;where there was 
‘¢a clause or provision to repurchase, the time limited 
‘ought to be precisely observed.” 

In the case of Chapman v. Turner, 1 Call. 192. Judge 
Pendleton in delivering his opimion, said, « As on the 
‘¢one hand the Chancellor will not permit a real mort- 

«‘ gage to be made irredeemable by the act of the scri- 
«< yener, so neither on the ether will he suffer real con- 
‘ditional or defeasible sales to be changed into mort- 

«‘gages by the like acts. The real intention of the 
«« parties governs him. In a defeasible purchase, the 
«condition must be strictly performed at the day or no 
«« relief will be granted ; because it does not admit of 
«‘compensation for the risk. If the thing perish -the 
«next day, it must: be the: loss of the purchaser, he 
«« having no covenant, or even implied promise, to re- 
‘turn the money in that event ;: and we are taught by 
‘a naxim in equity, that in these casual cases, even- 
«< tual loss or gain must accrue to, or fall on him who 
« rans the risk.” . 


In the present case, both parties confided in the trus- 
tees. Their deed, after the failure of Alexander to pay 
the ready money, was as valid as if he himself had 
then released all equity of redeanption, © or had gout an 
an absolute deed to Lyles. 


2. Ais to the evidence inthe case. It appears that 
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the trustees refused to éxecute the deed until they had 
the consent of Alexander. A writing was drawn for 
him te sign, signifying his assent. The trustees exe- 
cuted the deed. The probability is, that they had his 
assent in writing. He knew that the deed had been ex- 
ecuted, and he acquiesced. He saw the expénsive im: 
provements made by Conway, and he was silent. Con- 
way continued making substantial and permanent im- 
provements for 17 years, without keeping any account 
either of the cost of his improvements, the expenses of 
cultivation, or the value of the crops. It has riow be- 
come impossible to accouut. Justice cannot now be 
done. In 2 Eq. ca. ab. 599, it is said, that « Equity 
« will not enlarge the time for the mortgagor to redeem 
‘after six years acquiescence under a iture by his 
‘own consent, especially if there be any improvement on 
‘the estate” And again, « There shall be no retlemp- 
‘tion after long possession, settlements made, and estate 
“‘ improved.” 


In the case of Hollingsworth v.. Frye, Judge Parer-' 
son, in delivering bis opinion, said, that the time of 
payment was material, a cardinal point ; and the party 
ought not to be suffered to lay by and take the chance 
of the rise of value. 

Lyles’s giving a special warranty only, is no evidence 
that he considered it as a mortgage. The boundary was 
unsettled, and then in a course of litigation, which was 
a sufficient reason for his not. giving a general warran- 
ty. And that Alexander did not consider it as a mort- 
gage is evident from the circumstance, that he did not 
mention this land in his will, although he specified al- 
most every tract of land in which he had any interest, 
especially that part of this very tract which he had pre- 
viously contracted to sell to Baldwin Dade. 

This deed, therefore, was neither a mortgage _ Se, 
nor was it the intention or understanding of ei of 
the parties that. it should be so considered ; but con- 
veyed.a good, absalute, and indefeasible estate, both at 
law and in equity to W. Lyles, and his heirs and assigns. 


Tayuor, contra, 
Admitted the distinction between an agreement to re- 
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purchase, and a mortgage. But in this case, if it be 

not a mortgage, it was a most unconscionable bargain. 

The evidence shows that at the time of the bargain, 

other land less advan y situated, and not better 

in quality, was worth three or fobr times the price which 
yles paid for this. 


As to the question of mortgage. «Every contract for 
«the receiving of money, by the conveyance of a real 
‘estate to the lender, not made in contemplation of an 
eventual arrangement of property, is, in equity, deemed 
a mortgage.” Mellor v. Lees, 2 Atk. 495. And all pro- 
visoes and stipulations between the parties, tending to 
alter, in any subsequent event, the original nature of 
the mortgaged interest, or prevent the redemption of the 
estate pledged, upon payment of the money borrowed, 
with «interest, are void. For were any such agree- 
ments suffered to prevail, they would put it in the pow- 
er of every mortgagee to take advantage of the neces- 
sities of the mortgagor, by inserting restrictive clauses 
to preventa redemption ofthe estate pledged, unless upon 
terms injurious to the latter. In equity, therefore, the 
right of redemption is considered as inseparably inci- 
dent to every contract founded on a mortgage, and can 
no more be restrained than the power of tenant in fee 
simple to alien generally, or of tenant in tail, to suffer 


a recovery ; it being a maxim in equity, that the same 


estate or interest cannot be a mortgage at one time, and at 
another time cease to be so.” Powell on Mortgages, 146. 
Nor will an agreement to. make the conveyance absolute 
upon payment of a further sum, if the money lent be 
not paid at the day appointed, alter the case; such sti- 
pulations being deemed unconscionable ; because a man 
ought not to have interest for his money, and a collate- 
ral advantage besides ; nor may he clog the redemption 
by any bye agreement. 4 Vern. 488. Willet v. Winnel. 
Powell, 152. 


Powell, in concluding his observations upon the case 
Tasburgh ~. Echlin, p. 183.—says “But in all these 
cases where the equity of redemption is rebutted by 
agreements of this kind, and the transaction is consid- 
ered as a conditional purchase, the intention of the 
parties at the time of contracting must, I apprehend, be 
clearly proved or necessarily implied from the circum- 
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stances attending it ; otherwise the gengral rule. will not conway’s 
be departed from.” . ExRs. 
Ve 
It is not necessary, to constitute a mortgage, that it aALEXAN- 
should contain a covenant for the re-payment of the DER, 
money. 3. Atk. 280, Lawley v. Hooper; where the ——--——— 
lord Chancellor says that all Welch mortgages are 
without this covenant, and so are most copyhold mort- 
gages. So in case of King v. King, 3, P. Will. 358, 
it was decided that every mortgage, although there be 
no covenant nor bond to pay the money, implies a loan, 
and every loan a debt; as in the case of the mortgage 
of a ship, which was,taken at'sea, although there was 
no covenant to pay the money, yet the executors of the 
mortgagor were decreed to pay the money for which 
the ship was mortgaged. And the lord chancellor said 
it was so in the cage of Welch mortgages, where no day 
certain is appointed for the payment, but the matter left 
at large. ‘The case of Howell v. Price.1. P. Will. 294, 
was upon a Welsh. mortgage, viz: conveyance in fee 
of an estate in Wales, worth 52/. per annum; under a 
proviso to be void if the mortgagor, his heirs or assigns 
should pay to. the mortgagee or his heirs, 3001, on any 
Michaelmas day, giving six months notice, and the mort- 
gagee to have the rent which should then be in arrear ; 
but there was no bond or covenant to pay the money.— 
¥et it was decreed that it was a debt which the execu- 
tors should pay. ‘The case of Ross v. Vorwell, 1. Wash. 
14, shows that a covenant to pay is not essential. 


A deed of trust is a modern invention by which the 
equity of redemption is supposed to be foreclosed, with- 
out the aid of a Court of Chancery. But the present 
differs from the modern deed of trust. In that there is 
a public sale, and the surplus is paid to the mortgagor, 
which, if the sale is fairly and judiciously made, may 
be considered as the fair value of his equity of redemp- 
tion. Yet the efficacy of such a sale as that to pass an 
irredeemable estate is doubted. Powell, 19.—But here, 
the trustees were the mere instruments to convey. 
They had no powers to do any thing but convey, upon 
the payment or non-payment of the money. Here was 
no provision made, to ascertain the value of the equity 
of redemption, or to mitigate the severity of the contract. 
The intervention of the trustees did not alter the case, 
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CONWAY’s or make it more, or less amortgage than it weuld have It 
Ex’rs. been without them. ee RL ; and 
v. : ’ ney. 
ALEXAN- . It isin effect the same as if the deed had been directly whe 
per. from Alexander to Lyles, with a proviso that it should curi 
———-— be void if Alexander should pay the money on theday 
uppeinted. Such a deed would unquestionably» have T 
been considered as a mortgage. It has been shewn evi 
above, that a covenant to pay was not necessary ;-and Cor 
a covenant for further assurance is usual in mortgages,’ Cor 
: and is therefore no evidence that this conveyance is not pap 
to be considered a mortgagee. If then it is to be aga 
: considered as a-mortgage upon the face of the instru- 
: ment, is the extrinsic evidence so clear as-to rebut the A 
| equity of redemption ? Ro 
lute 
| Why was there a distinction made between the convey- sell 
ance of the 20 acres and that of the 140? Why were the kn 
; 20 conveyed to Lyles, and the 140 to the trustees ?, The. agi 
answer apparent upon the face of the transaction, and.. sio 
expressly avowed by Lyles himself in his deposition, is, in 
that Lyles did not want to purchase, and Alexander mi 
did not want to sell, more than 20 acres. Lyles says he 
that the 20 acres were conveyed absolutely to suwithis. — ble 
convenience, ahd the residue was conveyed to the trus- mi 
tees to suit dlexander. As to the 140 acres then, Lyles pr 
did not wish to purchase them, nor Alexander to sell in 
them. If a sale and disposition of the land were not in 
the object of the transaction, it could be nothing but a er 
loan of money by Lyles, and a security upon the land by a 
) Alexander. This was evidently the substance of the of 
negociation. And wherever there is a loan of money ar 
upon the security of land, however, the transaction may e' 
be disguised by the. writings, it is substantially a mort- It 
gage. Lyles indeed admits his object to, have been a se 
loan of money, but says his intention was to. have. the: hi 
means of getting back his money without going into a ct 
Court of Chancery ;that.is, he wished to loan his money : 8 
upon a real. security without allowing bis debtor the c 
right of redemption. It was.am- attempt to, de; that ( 
which Courts of equity have uniformly discountenan-. b 


ced; to devise'a mode to defeat the equity; of redemption 
where the transaction was really a loan of money upon 
a mortgage. ; | 1 
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ander, because there was no covenant to repay the mo- 
ney. But the authorities already cited show that 
wherever the transaction is really a loan, and the se- 
curity is inadequate, there 1s a personal remedy. 


That"Lyles considered the land as a security only, is 
evident from the circumstance that he received from 
Conway ouly his principal and interest, and assigned to 
Conway his right and title only, together with the ttle- 
papers, and expressly assigned all his right of action 
against Alexander. 


There is no evidence of acquiescence on the part of 
Robert Alexander, in the idea that this was an abso- 
lute sale. He died in January, 1793, Mr. Lyles him- 
self states that he does not know whether Alexander 
knew of the deed of the i9th July, 1790,- Conways 
agreement with Charles Alexander respecting a divi- 
sion of part of the land which they held in common, was 
in April, 1791. No improvements could have been 
made before that date. One of the witnessesstates that 
he began to ditch the land in March, 1791. It is proba- 
ble he meant.March, 1792. Ifso, there were only ten 
months in which Alexander could have seen any ini- 
provement on the land; and what he did see was not 
inconsistent with the natare of the estate of a mortgagee 
in fee in possession. The buildings, &c. were not 
erected until after Alexander’s death. ‘The digging of 
a ditch and erecting of a post and rail fence upon a part 
of the land was not decisive evidence that Conway claimed 
an irredeemable estate ; and there is no evidence that 
even that’ small improvement was seen by Alexander. 
It is only stated by the witnesses that he might have 
seen it at a distance as he passed along the road from 
his house te Alexandria. The Complainant did not be- 
come of full age until November, 1803, and brought 
suit in 1807. His guardian did not know the nature of 
Conways title. -'The length of time is no bar to the 
Complainant because he has been under a legal disa- 
bility. Powell, 407, 8, 44, 12. 


It is said that Robert Alexander did wot specify this 
land in bis will, although he mentioned that part of the 
tract which was in the possession of Baldwin Dade— 





It is said Lyles had no personal remedy against Alex- conwar’e 
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conway’s and from this circumstance an inference is drawn, that 


EX’ RS. 
0. 


he considered it as an absolute sale, and not a mortgage, 
But the reason why he mentioned that part of the land 


ALEXAN. Which was in possession of B: Dade was, that he devised 


DER. 


it to his son Robert—and it will be perceived by his will, 


—_..... that he specified every thing by name which he devised 





to Robert, but nothing which he ‘devised to Walter, the 
Complainant—for after making specific devises to Ro- 
hert, he says, « I give to son Walter, and his heirs; 
‘‘ forever, all the rest and residue of my estate both real and 
** personal.” So that if his not specifying this land be 
evidence that he thought he had no interest in it, his not 
specifying the half of his estate which he intended for 
his son Walter, is evidence that he thought he had no 
interest therein. No such inference can be drawn from 
his silence as to this land, which would not apply to one 
half of his estate. 


There is no evidence of Alexander’s understanding of 
this transaction. His circumstances were embarrassed 
up to the very time of his death, so that he never had 
it in his power to make an offer to redeem. It is evi- 
dent from the deed itself that he expected to be able te 
vedeem in about two years, from the date of that instru- 
ment ; .and the insertion of such a clause was evidently 
intended for his benefit, and shows that he did not wish 
to.sell. He was in prison for debt. His object was to 
get money to relieve him from confinement; and the sti- 
pulation for a time of payment, is. evidence that he 
meant to borrow. 


There is no evidence that this was uot a negotiation 
ior a loan of money. Mr. Lyles, in his deposition, does 
not say that the money was not advanced by him as a 
loan ; but saysit was «not advanced as a loan to be se- 
ured by mortgage ;” and that he would not have loaned 
him money “ on any mortgage by him.” 'Thathe « was 
-« determined to advance no money on any bargain 
-* which should make it necessary fo go into court to get it 
‘‘ back.” That he sold the land as soon as he could after 
he left Virginia, «for the purpose of geiting back his 
**money.” All this shows that he had no objection to 
lend the money, but he wished to get real security 
without an equity of redemption. And it appears he 
employed counsel to devise a plan for that purpose ; a 
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purpose which is never countenanced in a Court of conway’é 


Equity. 


: v. 
The case of Chapman v. Turner, which has been cit- saLExan- 
ed, was a contract respecting personal property, and DER. 
depended upon its own peculiar circumstances, none of ——-—— 


which resemble the present. 


The case of Tarsburgh v. Echlin, was a sale or mort« 
gage of a reversion. ‘There had been a decree of fore- 
closure, and a long acquiescence under it. It does not 
appear upon what grounds the House of Lords refused 
to review that decree ; whether it was because it had 
been so long acquiesced under, or whether upon the 
construction of the original conveyance. But the de- 
cision of the Court of Chancery in Ireland was clearly 
upon the ground of its being a mortgage. 


In the case of Robertson v. Campbell § Wheeler, 2 Cail. 
428, Judge Pendleton, in delivering the opinion of the 
Court of Appeals of Virginia, says, « It must often 
«happen, in disquisitions of this sort, that there will 
“be a difficulty in drawing the line between these two 
«sorts of conveyances,” (mortgage and conditional 
sale.) « The great desideratum, which this Court has 
«« made the ground of their decision is, whether the pur- 
«s pose of the parties was to treat of a purchase, the va- 
« lue of the commodity contemplated, and the price 
‘fixed? Or, whether the object was the loan of money 
‘sand a security, or pledge, for the repayment, intend- 
«6 ed 2°” 


The cases cited from 2 Eq. ca. ab. only show, that a 
Court of Chancery will not decree a redemption after a 
forfeiture by consent of the mortgagor, and improve- 
ments by the mortgagee, and acquiescence by the mort- 
sagor. , 


Upon the whole, then, this case appears to have been 
originally a loan of money upon real security, with an 
attempt to defeat the equity of redemption; and not a 
real bargain, with a view to the purchase of the land. 
The want of a covenant to repay the money, does not 
alter the nature of the original transaction, and the 
same evidence which appears in this case would have 
VOL. VII. 34 
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CONWAY’s supported a personal action by Lyles against 
EX’RS. upon the loan of the money, in case the title of the land 
v. had failed, or it had by any other means become an in- 
ALEXAN- adequate security. ; 
DER. 
—-—— Jonns, in reply. 


It must be admitted, that it was competent for the 
parties to make a conditional sale, and the only question 
is, whether they have done so. The depositions of Mr. 
Lyles and Mr. Lee show, that it was their intention to 
make a conditional purchase, and not a mortgage. «if 
the instrument does not create a conditional sale, it must 
have been the mistake of the person who drew the 
decd. 


It is true that no covenant in 2 mortgage can clog thie 
equity of redemption. But if the transaction be not a 
mortgage, that principle does not apply. Wherever a 
deed is as collateral security, ther® must be a personal 
remedy. And it is no mortgage, unless it contain a 
personal obligation, or show it to be a loan. In the 
present deed there is no recital acknowledging a debt, 
and no covenant to pay ; but the money is expressly ac- 
knowledged to be received as purchase money. It was 


entirely within the discretion of Alexander to pay tlie | 


money or not at the timé! 


The evidence justifies the inference, that the deed 
from the trastees to Lyles was made with the consent of 
Alexander; and being by conseut, it is equivalent to a 
foreclosure by a Court of Equity. Even if it were a 
mortgage originally, it might by subsequent assent be- 
come absolute. And if at the time of the release of the 


equity of redemption, a note be given that the releasor 


should have the lands conveyed to him, wpon payment of 
what was given for the lands within a year, such pay- 
ment having been neglected for several years, there shall 
be no redemption. Endsworthv. Griffith. 2 Eq. ca. ab. 
595. c. 6. . 


In all the cases cited to shew that a covenant to pay 
the money is not necessary in a mortgage, there is some 
other circumstance showing a loan of money, or desig- 
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nating the instrument to bea mortgage. But, in the conway’s 


present case there is no.such circumstance, - EX’RS, 
March 14th....All the Judges being present, _ ALEXAN- 
. DER. 


Marswatt, Ch. J. delivered the opinion of the Court ——-—— 
as follows : \ 


This suit was brought by Walter S. Alexander, as 
devisee of Robert Alexander, to redeem certain lands 
lying in the neighborhood of Alexandria, which were 
conveyed by Robert Alexander, in trust, by deed dated 
the 20th of March, 1788, and which were afterwards 
conveyed to William Lyles, and by to the testator 
of the Plaintiffs in error. 


The deed of the 20th of March, 1788, is between 
Robert Alexander of the first part, William Lyles of 
the second part, and Robert I’. Hove, Robert Muire 
and John Allison of the third part. Robert Alexander, 
after reciting that he was seized of one undivided moic- 
ty of 400 acres of land, except 40 acres thereof previ- 
ously sold to Baldwin Dade, as tenant in common with- 
Charles Alexander, in consideration of eight hundred 
pounds paid by William Lyles, and of the covenants 
therein mentioned, grants, bargains and sells twenty 
acres, part of the said undivided moiety, to William 
Lyles, his heirs and. assigns forever, and the residuc 
thereof, except that which had been previously sold to 
Baldwin Dade, to the said Robert T. Hooe, Robert 
Muire and John Allison, in trust, to convey the same 
to William Lyles at any reasonable time after the first 
day of July, 1790, unless Robert Alexander shall pay 
to the said William Lyles, on or before that day, the 
sum of 7001. with interest from the said 20th of March, 
4788. And if the said Robert Alexander shall pay the 
said William Lyles, on or before that day, the said 
sum of 7001. with interest, then to reconvey the same 
to the said Robert Alexander. Robert Alexander fur- 
ther covenants, that, in the event of a reconveyance to 
him, the said twenty acres sold absolutely shall be laid 
off adjoining the tract of land on which William Lyles 
then lived.. The trustees. covenant to conyey to Wil- 
liam Lyles, on the non-payment of the said sum of 
700l.; and to re-cgnvey to Robert Alexander in the 
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Conway's event of payment. Robért’ Alexander covenants’ for 
&x’ns. further assurances as to the 140° acres, and warrants 
%. ‘the twenty acres to William Lyles and his heirs. 

ALEXAN- . 
DER. On the 19th of July, 1790, the trustees, by a deed in 
—~-——- Wiiich the trust is recited, and that Robert Alexander 
has failed to pay the said sum of 700/., convey the said 

land in fee to Williamgbyles. 


On the 23d of August, 1790, William Lyles, in coti- 
sideration of 9001., conveyed the said 20 acres of land 
and 140 acres of land to Richard Conway with special 
warranty against himself and his heirs. 


On the 9th day of April, in the year 1794, a deed of 
partial partition was made between Richard Conway 
and Charles Alexander. 'This deed shows that Charles 
Alexander asserted an exclasive title in’ himself to a 
considerable part of this land. 


Soon after this deed of partition was executed, 
Richard Conway entered upon a part of the lands as- 
signed to him, and made on them permanent improve- 
ments of great value and at considerable expence. 


In January or February, 1793, Robert Alexander 
departed this life, having first made his last will in 
writing, in which he devises’ the land sold to Baldwin 
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: Lyles. 


The Plaintiff, who was then an infant, and who’ at- 
tained his age of twenty-one years in November, 1803, 
brought his bill to redeem in 1807. He claims under 
the residuary clause of Robert Alexander’s will. 


The question to be decided is, whether Robert Alex- 
ander, by his deed of March, 1788, made a conditional 
sale of the property conveyed, by that deed, to trustees, 
which sale became absolute by the non-payment of 7001. 
with interest on the ist of July, 1790, and by the con- 
veyance of the 19th of that month, or is to be consider- 


ed as having only mortgaged the property so conveyed. 
To deny the power of two individuals, capable of 


Dade; but does not mention the land sold to William 
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money at a future day, or, in other words, to make a 


sale with a reservation to the vendor of a right to re- anexane 


purchase the same land at a fixed price and at a speci- 


fied time, would be to transfer to the Court, of Chance- —-—- 


ry, in a considerable d » the guardianship of adults 
as well as of infarits. Such contracts are certainly not 
prohibited either by the letter or the policy of the law. 
But the policy of the law does prohibit the conversion 
of a real mortgage into a sale. And as lenders of mo- 
ney are less under the pressure of circumstances which 
control the perfect and free exercise of the judgment 
than borrowers, the effort is frequently. made by per- 
sons of this description to avail themselves of the ad- 
vantage of this superiority, in order to obtain inequita- 
ble advantages. For this reason the — of Courts 
has been against them, and doubtful cases have gene- 
rally been decided to be mortgages. But as a condi- 
tional sale, if really intended, is valid, the inquiry in 
every case must be, whether the contract in the specific 
case is a security for the re-payment of money or an 
actual sale. 


In this case the form of the deed is not, in itself, con- 
clusive either way. The want of a covenant to repay 
the money is not complete evidence that a conditional 
sale was intended, but is a circumstance of no incon- 
siderable importance. If the vendee must be restrain- 
ed to his principal and interest, that principal and in- 
terest ought to be secure. It is, therefore, a necessary 
ingredient in a mortgage, that the mortgagee should 
have a remedy against the person of the debtor. If 
this remedy really exists, its not bemg reserved in 
terms will not affect the case. But it must exist in or- 
der to justify a construction which overrules the ex- 
press words of the instrument. Its existence, in this 
case, is certainly not to be collected from the decd. 
There is no acknowledgement of a pre-existing debt, 
nor any covenant for repayment. An action, at law, 
for the recovery of the money, certainly could not have 
been sustained ; and if, to a bill in chancery praying a 
sale of the premises, and a decree for'so much money 
as might remain due, Robert Alexander had answered 
that this was a‘sale and not a mortgage, Clear proof to 


acting for themselves, to make a contract for the pur- conway’s 
chase and sale of Jands defeasible by the payment of 2x’Rs, 
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— 


conway’s the contrary must have been produced ns justify a. de- 


%X’Rs, 
v. 
ALEXAN- 
DER. 


cree against him. 


That the conveyance is made to trustees is not a, cir- 
cumstance of much weight. It manifests an intention 


——-—. in the drawer of the instrument to avoid the usval 
_ forms of a mortgage, and introduces third persons, 


who are perfect strangers to the transaction, for no 
other conceivable purpose than to entitle William Lyles 
to a conveyance subsequent to the non-payment of the 
700l., on the day fixed fur its payment, which should 
be absolute in its form. This intention, however, would 
have no influence on the case, if the instrument was 
really a security for money advanced and to be repaid, 


It is also a circumstance which, though light, is. not 
to be entirely disregarded, that the 20 acres, which 
were admitted to be purchased absolutely, were. not di- 
vided and conveyed separately. It would seem as if 
the parties considered it as at least possible that a divi- 
sion might be useless. 


Having made these observations on the deed itself, 
the Court will proceed to examine those extrinsic cir- 
cumstances which are to determine’ whether it is te be 
construed a sale or a mortgage. 


It is certain that this deed was not given to secure a 
pre-existing debt. 'The connexion between the’ parties 
commenced with this transaction. 


The proof is also complete that there was no negotia- 
tion between the parties respecting a loan of moncy; 
no proposition ever made respecting a mortgage. 


‘The testimony on this subject-is from Mr. Lyles him- 
self and from Mr. Charles Lee. There is;some con- 
trariety in their testimony, but they concur in this ma- 
terial point. Mr. Lyles represents. Alexander as de- 
sirous of selling the whole land absolutely, and himself 
as wishing to-decline an absolute purchase of more than 
twenty acres. Mr. Lee states Lyles as having repre- 
sented to him that Alexander was unwilling to sell 
more than twenty acres absolutely, and offered to sell 
the residue conditionally. .Phere is not; however, @ 
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> “ 
syllable in the Cause, intimating a proposition to bor- conway’s 
row money or to mortgage property. No expression ExX’Rs. 
is proved to have ever fallen from Robert Alexander vv. 
before or after the transaction, respecting a loan or a ALEXAN- 
mortgage. He does not appear to have imagined that per. 
money was to be so obtained; and when it became ab- ——-——- 
solutely necessary to raise money, he seems to have 
considered the sale of property as his only resource. 

































To this circumstance the Court attaches much im- 
portance. Had there been any treaty—any conversa- 
tion respecting a loan or a mortgage, the déed might 
have been, with more reason, considered as a cover in- 4 
tended to veil a transaction differing in reality from the 
appearance it assumed. But there was no such conver- 
sation. ‘The parties met and treated upon the ground 
of sale and not of mortgage. 


It is not entirely unworthy of notice that William 
Lyles was not a lender of money, nor a man who was 
in the habit of placing his funds beyond his reach. 
This, however, has not been relied upon, because the 
evidence is. admitted to be complete, that Lyles did not 
intend to take a mortgage. But it is insisted that he | 
intended to take a security for money, and to avoid the 
equity of redemption; an intention which a Court of 
Chancery will invariably defeat. 


His not béing in the practice of lending money is 
certainly an argument against his intending this trans- 
action as a loan, and the evidence in the cause furnish- 
es strong reason for the opinion that Robert Alexander 
himself did not so understand it. In this view of the 
case the proposition made to Lyles, being for a sale 
and not for a mortgage, is entitled to great considera- 
tion. ‘There are other circumstances, too, which bear 
strongly upon this point. 


The case, in its own nature, furnishes intrinsic e¢vi- 
dence of the improbability that the trustees would have 
conveyed to William Lyles without some communica- 
tion with Robert Alexander. They certainly ought to a 
have known’from himself, and it was easy to. procure ) 
the information, that the money had not been paid. If 
hé had considered this deed as a mortgage, he would 











conway’s naturally have resisted the conveyance, and iti 1s preba- 


ex’rs. ble that "the trustees would have declined 
v. This probability is very much Poet, «ip sett by the 
ALEXAN- which are stated by Mr. The declaration made 
DER. to him by Lyles, after ee carried the deed drawn 


——--—— by Mr. Lee to Mr. Hooe, that the trustees were un- 


o 





willing to execute it until the assent of Alexander could 
be obtained, and the directions given to apply for that 
assent, furnish strong reasons for the opinion that this 
assent was given. 


It is also a very material circumstance that, after a 
public sale from Lyles to Conway, and a partition be- 
tween Conway and Charles Alexander, Conway took 
possession of the premises, and began those expensive 
improvements which have added so much to the value 
of the property. These facts must be presumed to have 
been known to Robert Alexander. They passed within 
his view. Yet his most intimate friends never heard 
him suggest that he retained any interest in the land. 
In this aspect of the case, too, the will of Robert Alex- 
ander is far from being unimportant. That he mentions 
forty acres sold to Baldwin Dade, and does not mention 
one hundred and forty acres, the residue of the same 
tract, can be ascribed only to the opinion that the resi- 
due was no longer his. 


This, then, is a case in which there was no previous 
debt, no loan in contemplation, no stipulation for the 
repayment of the money advanced, and no proposition 
for or conversation about a mortgage. It is a case in 
which one party certainly considered himself as making 
a purchase, and the other appears to have considered 
himself as making a conditional sale. Yet, there are 
circumstances which nearly balance these, and have in- 
duced much doubt and hesitation in the mind of some 
of the court. ‘ 


The sale, on the part of Alexander, was not com- 
pletely voluntary. He was in jail and was much press- 
ed for a sum of money. Though this circumstance 
does not deprive a man of the right to dispose of his 
property, it gives a complexion to his. contracts, and 
must have some influence m a doubtful case. The very 
fact that the sale was conditional, implies an, expecta- 


tion to redeem. 
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A conditional sale made in such a sitaation at a price conway’s 
bearing ‘no proportion to the value of the property 4Ex’Rs. ° 
would bring suspicion on the whole transaction.’ The v, 
excessive inadequacy of ‘price would, in itself, in the arexan- 
opinion of some of the judges, furnish irresistable proof DER. 
that a sale could not have been intended. If lands were ——--——— 
sold at 5l. per acre conditionally, which, in fact, were 
worth 151. of 201. or 501. per acre, the evidence fur- 
nished by this fact, that only a security for money could 
be intended, would-be, in the opinion of three judges, 
so strong as to overrule all the opposing testimony in 
the cause. / 


But the testimony on this point is too uncertain and 
conflicting to prevail against the strong proof of iffitend- 
ing a sale and purchase, which was stated. * 


The sales made by Mr. Dick and Mr. Hartshorne of 
lots for building, although of land more remote from 
the town of Alexandria than that sold to Lyles, may be 
more valuable as building lots, and may consequently 
sell at a much higher price than this ground would 
have commanded. The relative value of preperty in 
the neighborhood of a town depends on so many other 
circumstances than mere distance, and is so different at 
different times that these sales. cannot be taken as a 
sure guide. 


That twenty acres, part of the tract, were sold abso- 
lutely for 51. per acre; that Lyles sold to Conway at a 
very small advance ; that he had previeusly offered the 
property to others unsuccessfully ; that it was valued 
by several persons at a price not much above what he 
gave; that Robert Alexander, although rich in other 
property, made no effort to relieve this, are facts which 
render the real value, at the time of sale, too doubtful 
to make the inadequacy of price a circumstance of-suf- 
ficient weight to convert this deed into a mortgage. 


It is, therefore, the opinion of the Court that the de. 
cree of the Circuit Court is erroneous and ought to be 
reserved, and that the cause be remanded to that Court 
with directions to dismiss the bill. 


Decree reversed. ~~ , 
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Present...All the Judges. 
When the ERROR to the ‘Circuit Court for the district of 


issue is taken Columbia, sitting at Washington, in an dttion wherein 
gleet of the James and John Dunlop were Plaintiffs, and Thomas 
mere Munroe, the deputy post-master at Washington, was 
rer yr: ull Defendant. ™ 
to give in evi- 

denee thene- The declaration after having been several. times 


giect of his 4 . 
assistant. amended, contained nine counts. 


When it is 
intended to 


charge a post- 4+ The first count was as follows—Thomas Munroe, — 


master for the late of Washington county, gentleman, was attached to 
re Shed answer unto James Dunlop and John Dunlop in a plea 
the pleadings Of trespass on the case, &c. whereupon the said James 
ceemeeiar’ and John, by Francis 8. Key, their attorney complain, 
to the ease; that whereas, by the laws of the United States of Ameri- 
and his liability ca, relative to the post-office establishment of the Uni- 
then will only ’ 243 2 . 

result from his ¢d States, and of the post-reads within the United 
own neglect in States, it was enacted, that there should be established, 
ipctintendizg Mt the seat of the government of the United States, a 
the discharge general post-office, under the direction of a post-master 
of their Cues general, and that post-offices should be established; .and 
In order to that post-masters should be appointed by the said post. 
make a post- master general, at all such places as should appear to 
for negligence, Him expedient, on the post-roads which then were, or 
it must appear might thereafter be established, and the carriage of the 
ogy ne mail on alt such post-roads provided for; and that every 
ed by the  post-master, so appointed by the said post-master general, 
Flaintiff was should keep an office, in which one or more persons 
quence of the should attend for the purpose of performing the duties 
mapigense. thereof; and a post-road was directed to be established 
cannot be gi. ftom Passamaquaddy, in the district of Maine, to St. 
venthat one Mary’s, in Georgia, within the said Uniited States; and 
tence” the city of Philadelphia, in the State of Pennsylvania, 
from the post- and the city of Washington, in the district of Columbia, 
master gener and the town of Petersburg, in’ the state of Virginia, 
another set of Were places through ‘which the said post-road was di- 
written in- — pected by law to pass. And whereas in pursuance of 
Stuctions. the said laws, a general post-office was established at 


the seat of government of the United. States, under the . 
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direction of a post-master general, duly appointed and punnor 
qualified, and a post-road established within the U. States — v, 
from Passamaquaddy, in the district of Maine aforesaid, muNROE. 
to St. Mary’s, in Georgia aforesaid ; and the said city 
of reser oy and the said city of Washington, and the 
said town of Petersburgh, were places through which 
the said road did pass, and post-oflices were duly esta- 
blished at the said places, so as aforesaid on the said post-. 
road, by the said post-master general; and post-masters . 

by him duly appointed and qualified toattend to the du- 

ties of the said post-offices, and the carriage of the mail 

of the U. States on the said post-road provided for by the 

said post-master general agreeably to law: and the 

said ‘Thomas Munroe was, by the said post-master gen- 

eral, duly appointed and qualified the post-master at 

the said office, so as aforesaid established at the said 

city of ee on the said post-road, and between 

the city of Philadelphia and the town of Petersburgh 

aforesaid, also on the said post-road, and as such was 

bound to attend to and perform all the duties thereof, 

and to receive, make up, and distribute and forward the 

mails of the said United States, and all the letters and 

packets contained therein which should arrive or come 

to his said post-office so by him kept as aforesaid at the 

said city of Washington, to all such places on the said 

post road to which the same were directed and address- 

ed; and the said Thomas so being, as aforesaid, post- 

master at the said post-office, so as aforesaid lawfully 

established at the said city of Washington, on the post- 

road so as aforesaid also lawfully established, and post- 

offices being, also, in like manner, lawfully established 

at the said city of Philadelphia, and the said town of 

Petersburgh, on the said post road, and post-masters 

duly appointed and qualified, and attending to the du- 

ties of the said post-offices, on the thirtieth day of July, 

in the year eighteen hundred and six, the said James and 

John being possessed. of a large sum of money, to wit: 

the sum of two thousand dollars current money of. the 

United States of their own proper money, and being so 

possessed thereof, on the same day and year, did en- 

close the same in aeuisoater by een eaaa 

that particular, (a certain Walker and Kennedy) ina ‘ f 
letter sealed, and directed to the said James and John 

at Petersburgh, in Virginia aforesaid, on the post-road 

aforesaid, and the said sum of money, so sealed and en- 
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closed in said letter so directed, did place in the "post. 
office in the-said city of Philadelphia, so as aforesaid 


established on the said«@post-road, to be forwarded on 


the said post road, in the gail of the: United States to 
the said town of Petershugh on the post-road aforesaid, 
and the said letter, directed as foreasid, and the money 
in bank notes as aforesaid, to the said amount, enclosed 
in*the same, were accordingly, by the said post-master 
at Philadelphia, and from the office there established as 


‘aforesaid on the said post road, sent on and forwarded 





in the mail of the U. States, onthe day and yearaforesaid; 
and did afterwards, to wit: on the first day of August, 
in the year aforésaid, arrive at the post-office of: the 
said Thomas, postmaster, as aforesaid, in the said city 
of Washington, on the said post-road, in the mail of the 
United States, on the route to the post-oflice at Peters- 
burgh aforesaid, on the post-road aforesaid, and was, 
on the day and year last. mentioned, at the county of 
Washington afcresaid, received by the said Thomas to be 
by him sent on and forwarded in the mail of the United 
States, on the said post-road, to the said James and John, 
at Petersburgh, to whom the same was directed and ad- 
dressed ; yet the said Thomas, regardless of his said du- 
ty as postmaster, and wholly. neglecting the same, did 
not send on the said letter, and the sum of money con- 
tained and enclosed in the same, to the said town of Pe- 
tersbugh, on the said post-road, in the mail of the Uni- 
ted States, to the said James and John to whom the 
same was directed, as it was his duly to do; but the 
same letter and the said sum of money therein contained 
as aforesaid, were fraudulently and improperly secreted, 
withheld, and taken, in the said post-office, at the city of 
Washington aforesaid, by the said Thomas, or some 
other person employed by him, in his said office, so that 
the said James and John were prevented from receiving 
the same, and the same letter, and sum of money, have 
been wholly lost to the said Plaintiffs. 


2. The 2d count was like the-first in every particular, 
except that it states that the Plaintiffs placed the letter, 
enclosing the money in the post-office at Philadelphia, 
tobe forwarded ++ without delaying the same a single post”. 
and that it was received by the Defendant at his’ office 
in Washington on the 4st of August, 1806, to be by him 
gent on and forwarded, without delaying the same a sin- 
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gle post, in the mail of the United States, &c.-«« yetthe : DUNEOR. — 


+* said Thomas, regardless of his said duty as post-mas- 


«ter, and wholly. neglecting the same, did not, on the MUNROE, 
«< first day of August in the year aforesaid, send onthe, —---—-—- 


«said letter and the sum of money contained and inclos- 
«©ed in the same, to the town of Petersburgh on the said 
«‘ post-road, in the mail of the United States, which left 
«6 the city of Washington on the said first day of August, in 
«the year afuresaid, for Petersburgh aforesaid, -as it was 
«his duty and in his power to have done; but the same — 
‘letter, and the sid sum of money therein. contained as 
«‘ aforesaid, were by the negligence, carelessness, and amis- 
«+ conduct of the said’ Thomas, in his said office aforesaid, 
“utterly, afterwards to them, the said James and John, 
«lost; by reason whereof the said James and Jolm, the 
«*sum of money so as aforesaid, contained and enclosed 
‘¢ in the sail letter directed and addressed as aforesaid, — 
«‘and the use and possession of the same, have entirely 
«lost; te the great damage,”’ &c. 


8. The Sd count was like the first in every respect, 
except that instead-of averring that the Plaintiffs were 
possessed of a large sum of money, it avers. that they 
were possessed of ‘certain property of great value, to 
‘+ wit: of cewtainybank notes for the payment of money to 
‘the amount of the value of two thousand dollars, cur- 
‘rent money of the United States, as their own property, 
«and enclosed ‘the same bank notes,’’ &c: using the 
words ‘ bank notes,” in lieu of the words *swm of money” 
in the residue of the count. It contains also an aver- 
ment of a demand and refusal of the Defendant to deli- 
ver the letter and bank notes, whereby the same have 
been totally lost to the Plaintiffs, whereof the Defendant 
had notice. ° 


4. The 4th count was like the first, except that it 
uses the terms «+ bank notes,” instead of «+ sum of money 
‘6 in bank notes ;”? and instead of averring, that the let- 
ter and sum of money were « fraudulently and im - 
“ ly secreted, withheld and taken, in the said post i 
it avers that « the same letter and bank notes were, by 
sé the negligence, carelessness, and misconduct of the said 
«6 Thomas in his said office, lost,” &c.—and avers a de- 
mand and refusal to deliver them, whereby they have 
been totaily lost to the Plaintiffs, whereof the Defendant 
had notice, &c. | 











punter. 5. The 5th count varied from the others 


v. 


MUNROE. and post-offices ; but the 
—-—_.— in an averment, that the post-masters, appointed by the 


Considerably 
in the recital, respecting the catthliohment olipestitends 
principal difference consisted 


post-master general, were to perform their duties ac- 
cording to laws * and to the instructions of the post-mas- 
“ter general relative to their duty.” | That the post-office 
at Washington was a distributing office, and that it was 
the duty of the Defendant, according to the instructions 
of the post-master general then in force, to open the 
mail addressed ** Southern,” and to distribute and re-maii 
the letters and packets into proper mails before the de- 
perture of the mail; and on no account to delay them a 
single post, by which it was in his power to send them 
in the regular course of the mail. It then avers, that 
the letter and post-notes were put into the post-office at 
Philadelphia on the 30th of July, and were from thence 
forwarded in the mail on the 34st, and arrived at Wash- 
ington on the 1st of August, and were in the usual man- 
ner delivered and placed in the post-office at Washing- 
ton, kept by the Defendant, to be, by him, re-mailed, 
and sent on and forwarded in the mail of the U. S. to 
Petersburgh, to the Plaintiffs ; and were delivered and 
placed in the usual and course of the mail at.and 
in the post-office at Washington aforesaid, «in time to be 
«* re-mailed and sent on, according to the instruction and 
«direction aforesaid of the post-master general afore- 
‘< said, in the same day of the arrival aforesaid, ahd by 
«¢ the same mail which thereafter, and on the same day, 
«departed from the post-office aforesaid, in the city of 
« Washington aforesaid, with letters for the town of 
«s Petersburg aforesaid ; by virtue of which premises it 
«was the duty of the Defendant on the said ist day of 
« August, in the year 1806, at,” &c. «to have distribut- 
«sed, re-mailed, and sent on, or caused to have been dis- 
«+ tributed,” &c,. the said letter, containing the said 
‘«sbank notes, to the town of Petersburg aforesaid, in 
««the mail of the U. S. aforesaid, on the same ist day of 
«« August, in the year aforesaid, which it was in the 
«s power of the Defendant to have done in the usual and 
‘¢ regular course of the business of his said office ; never- 

«s theless, the said Defendant, on the 4st day of August, 
‘¢in the year aforesaid, at the county aforesaid, regard- 

«less of his duty as post-master as aforesaid, did not 
«send on or forward, or cause to be sent on or fort 
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ts wedind:'on tho ently fiebidies of Angust, in’ the a 


«aforesaid, the said letter containing the bank notes 


« aforesaid, to the town of Petersburgh aforesaid, in munnrog. 
«‘the mail of the U. 8S. aforesaid, which left the said ———as 


«city of Washington on the said first day of August, 
‘and which ought to have received and carried the said 
«letter, and bank notes enclosed therein, to the post- 
“ office in the said town of Petersburg, but by reason 
ehicemgliguias entatiestndict eforeeaie, in his*said of- 

«6 fice on the said first day of August, the said letter, and 
«< the said bank notes enclosed therein as aforesaid, have 
«been afterwards utterly, and ever since, lost to the 
«“ Plairtiffs.” 


6. The 6th count was like the 5th, excepting that it 
averred that the letter with the bank notes enclosed was 
received at the nS sey in Washington, on the 4st of 
August, « by Henry Whetcroft, then and there agent and 
‘«eclerk of he aensaheat duly authorised to perform 
‘¢the duties of the said office for the Defendant, to be 
«‘re-mailed and sent on,” &c. «« By virtue of which 
*s premises, it was the duty of the said Defendant, post- 
master as aforesaid, by himself, his said agent, or 
«¢ some other person, on the ist day of August afore- 
«‘ said, to have distributed, remailed, and sent on the 
‘‘ said letter,” &c. « in the mail of the U. S. on the same 
«istday of August, which it was in the power of the 
«“ Defendant, by himself or his said agent and clerk, to 
sshavedone,” &. « s, the said Defendant, 
«¢on the said ist day of August,” « regardless of his 
«s said duty as post-master as aforesaid, did not by him- 
<< self, or his said servant and clerk, or any other person 
«« send on and forward, on the said ist day of august, 
«the said letter,” &c. « But by reason of the negligence 
«sand misconduct, wd ten in transacti mg the business of 
«‘ the said office said 1st day of dugust,” &e. ¢ the 
«said ae ke. have been pr ee utterly and ever 
«s since lost to them, the said Plaintiffs,” &c. 


7. The 7th count was like the 6th, excepting that it 
averred that the letter, &c. were received at the post-of- 
fice in Washington, by William Hewitt, another agent, 
servant or clerk of the Defendant. 


8. The 8th count charged, that the letter, &c. was 
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Be is by the carrier of the mail, placed in the office of 


v. 


the Defendant at Washington, on the ist of August, 


MUNROK. 1806, in time to be re-mailed and sent on by the mail of 
woe — the same day, and that it was his duty, by himself or by 


his agents, or some of them, tohave re-mailed and sent 
it on accordingly by that mail, which he did not. doy or 
cause to be done ; but by reason of the negligence:and 
misconduct aforesaid, in his said office, on the said first 
day of August, the letter, &c. have-been afterwards ut- 
terly and ever since lest to the Plaintiff. 


9. "The 9th count was like the 8th, excepting that it 
averred that the mail which left Washington for Peters. 
burg on the ist of August, (and which ought to have 
carried the Plaintiff’s letter, arrived safely at Peters- 
burg with all its letters, &c. «but the said Defendant 
~ did unduly, improperly, and negligently delay, detain, 
‘sani keep the letter aforesaid, containing,” &c.  inhis 
‘sail post-oflice until and after the departure of the mail 
*« aforesaid, which ought, as aforesaid, by the laws and 
*¢ post-master generals instructions aforesaid, to have 
‘‘carried and contained the same on the said first day 
‘sof August; and the,letter and bank notes aforesaid, 
so as aforesaid unduly detained, the said Defendant 
‘s did delay, and keep in his said office for a long space 
‘sof time, to wit, until the departure of the mail, which 
‘s thereafter, to wit, on the 5d day of August next fol- 
‘¢ lowing, left his said office for the town of Petersburgh 
‘‘ aforesaid, but which never did arrive at the post-of- 
«+ fice in the said tewn of Petersburgh, but was, toge- 
‘ther with the letters and packages contained therein, 


‘¢ and with the letter-and bank. notes aforesaid of the’ 


«said Plaintiffs, thus improperly delayed and unduly 
‘¢ forwarded, wholly and entircly lost on its said route 
<< to the town of: Petersburgh aforesaid, and before its 
‘‘ arrival at the said post-oflice in the said town of Pe- 
‘ tersburgh ; by reason of which said-undae, improper 
sand unlawfal delay and detention, negligence and mis- 
«‘ conduct of the said Thomas Munroe in-his said post- 
‘6 office, the letter and bank notes contained therein as 
« aforesaid, have been then, and ever since, wien lost 
‘‘ to the Plaintiffs.” 


. To these nine counts, there were cightecn pleas in 
ar. : 
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1. The ist plea was the general issue of not guilifeomnee 


pleaded to all the counts, , v. 
a MUNROE. 

2. The 2d plea was also pleaded to all the counts, «om. 
and was, “that the said letter containing,” &c. * was v 
“ not brought to and delivered, nor in any manner given 
«in charge at the said post-oflice at Washington, in the 
«* mail of the United States, which, on the 31st of July, 
* 1806, left the post-office at Philadelphia, and which,. 
‘on the ist of August next ensuing, arrived at the post- 
‘¢ office in Washington, in manner and form,” &c.. and 
of this he puts himself on the country, and the Plain«~ . 
tiffs likewise. ’ 


3. The 3d plea was to the ist, 2d, 3d, and 4th counts, 
and denied that the letter, &c. was received by the De- 
fenddnt, in manner and form, &c. Upon this plea issue 
was joined. 


4. The 4th plea was to the ist and 3d counts, and de- 
nied that the letter, &c. was fraudulently secreted, with- 
heid and taken, by the Defendant, in manner and form,’’ 
&c. Upon this plea also the Plaintiffs joined issue. 





5. The 5th plea was also to the 1st and $d counts, 

and averred, that as to the Defendants having personal- 
ly received the said letter, &. and as to his having 
fraudulently sécreted, withheld, and taken the same, &c. 
he was not guilty,,and of this he put himself upon the . 
country ; and the Plaintiffs likewise. And as tothe . 
residue of the allegations, charges, and complaints of 
fraud and misconduct, in the two last mentioned eounts 
of the said declaration above, supposed to have been 
committed in the said post-office at Washington by some 

ther person employed by the Defendant in the said of- 
fee, he says that the Plaintiffs, their action aforesaid, 

o have, &c. ought not, because he says, that at the’ 
time when, &c. and always before and ever since, the 
Defendant, in pursuance of regulations and instractions 
duly made and issued by the post-master general, took 
due precaution and exercised all reasonable care, diligence 

and circumspection, to cause all mails, letters and pack- 
ets brought to the said office, to be duly sent on and 
forwarded according to the destination of the same, 
and to prevent all frauds and embezzlements in the said 

VOL. VIE. $8 a 











250 SUPREME COURT U. 8S. 
» 
DUNTOP office, by selecting, appointing, and employing as clerks 
cv. and assistants in the said office, anil to attend in the said ; 
MUNROE. office at the regular hours directed by the post-master gene- ; 
- ——-—— ral, for the purpose of performing the duties of the same, \ 
none but persons of competent skill and knowledge, of fair 
character, of known good repute for fidelity and honesty, 
and who, upon being so appointed and employed, and | 
previous to entering upon the duties assigned them as ) 
aforesaid, or the execution of their trusts aforesaid, : 
had, in pursuance of the act of Congress in such case 
made and provided, and in obedience to the express in- | 
structions of the post-master general, respectively taken ° : 
and subscribed, before a magistrate, in due manner | 
and form, the oath prescribed by the said act of Con- 
gress, and also the oath, in due manner and form, as 
directed by the post-master general aforesaid ; that is 
to say, an oath to support the constitution of the. United 
States, and had respectively transmitted to, and caused 
to be duly filed in the general post-office certificates, in 
due form, of the said oaths so taken and subscribed as 
aforesaid. And the said Defendant in fact says, that at 
the time when, &c. and for a long, time before and af- 
ter, he had with due precaution and circwmspection, and | 
with all reasonable care and diligence, and in pursuance 
of regulations and instructions duly made and issued 
by the post-master general of the U, S. selected and duly 
appointed and employed, two persons of competent skill 
and knowledge, of fair character and of known good re-_ . 
pute for fidelity and honesty ; that is to say, one Henry 
Whetcroft and one William Hewitt, as clerks and assistants 
in the said post-office, and to attend regularly, &c. for 
the purpose of performing the duties of the said office, 
and to whom, and to no other person or persons, were, 
then and there entrusted, by the said Defendant, the 
duties of receiving and opening the mails brought ta 
the said office for distribution or delivery, and of re-, 
ceiving, distributing, re-mailing, and sending on, ac- 
cording to the proper destination of the same, all mails, 
letters, &c. there being then and there no other person 
r persons employed in the said-office, to whom the De- 
fendant had entrusted any a in the duties of the 
said office, or who were suffered by the Defendant to 
inspect or handle any letters, newspapers, or other ar- 
ticles constituting a part of any mail brought, &c. they, 
the said H. W. and W. H. upon being appointed and 
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employed as aforesaid, and previous to id yn punier, 


the duties, &c. paving, in pursuance of 


of Congress, and in obedience to the Ghetrctiods and vation. 
directions of the post-master general aforesaid, respec- ——--—_— 


tively and duly taken andsubscribed the oaths aforesaid, 
and duly transmitted to and caused to be filed in the ge- 
neral post-office, certificates, in due form, of the said 
oaths respectively so taken and subscribed as aforesaid ; 
and the said Defendant says, that if the said letter, &e. 
was in fact delivered and received, or in any manner 
pres in charge at the said post-office, or was in fact 

audulently secreted, withheld, and taken by any per- 
son employed and entrusted by the Deferidant to attend 
in the said office, for the purpose of performing the du- 
ties of the same, then such fraudulent embexxlement was 
without any participation or connivance whatsoever of the 
Defendant, and without any fraud, collusion, or other 
misdemeanor in office whatsoever, on the part of the De- 
fendant, or by him done or permitted, but altogether with- 
out his consent or sn: ay and against his wilh and 
this he isready to verify, &c 


To the latter part of this plea, there was a special 
demurrer.and joinder. Because, 1. The plea is argu- 
mentative in this, that it, states that the Defendant has 
appointed competent and honest men to do the duties of 
the said office, and therefore infers that he himself is 
not liable for their negligence ; and further, in this, that 
he states what acts he did in relation to his office, and 
reasons from them in his exculpation. 2. Because the 
plea does not confess and avoid, nor deny the allega- 
tions of the said counts or of any of them. 3. Because 
it does not state the nature and circumstances of error 
or mistake supposed to be made by his said clerks and 
assistants, so as to show that it did not proceed from a 
want of reasonable care and diligence. 4. Because the 
plea amounts to fhe general issue. 5. Because it does 
not set forth any matter of law proper for the decision 
of the Court, but states facts proper to be given in evi- 
dence upon the general issue joined between the parties. 
6. Because the plea tends to draw from the considera- 
tion of the jury to that of the Court, matters of evi- 
Mence proper to be shewn only to the jury on the general 
issue 5 and 4 is immaterial, insufficient and informal. 


& 
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~-penter 6, The 6th plea was to the said 4th and 9th counts, and 

v. denied that the letter was lost by the negligence, careless- 

MUNROE. ness, or miscondutt of the Defendant in his office—upon 
——-——= which the Plaintiffs joined issue, ~ 


7. The 7th plea was to the ist and 3d counts, and 
stated that the bank notes mentioned in those two counts . 
were notes of the bank of Virginia, which was a bank 
‘* duly established under a charter from the government 
‘‘of the state of Virginia, and if the same were in fact 
‘¢ fraudulently taken, withheld and secreted by the De- 
«fendant, or any person employed and entrusted in the 
«said post-office at Washington, then, according to the 
«« form of the several statutes in force within the county 
‘sof Washington aforesaid, every person so acting and 
‘doing, became guilty of a felonious embexxlement of 
‘*the same letter and bank notes, and liable to suffer 
‘« the pains and penalties of felony, and ought to have 
‘‘been prosecuted for such crime accordingly ; yet the 
‘6 Defendant in fact saith, that no criminal prosecution 
«‘ whatsoever has been commenced, nor any conviction 
‘had against any person or persons whatsoever, in the 
«said two counts of the said declaration, supposed to 
‘be guilty as aforesaid, and this he is ready to verify,” 
&c " 


To this plea there was a general demurrer and join-’ 
der. ; 
8. The 8th plea was to the 6th count, and denied that 
the letter, &c. were received by Henry Whetcroft at the 
post-office in Washington, in manner and form, &c. 
upon which issue was joined. 


ame SS Fon ae Se oO 


9. The 9th plea was to the 7th count, and denied that 
the letter was received by William Hewitt at the post- 
office, &c. in manner and form, &c. upon which issue 
was also joined, 


10. The 10th plea was to the 9th count, and averred 
that the Defendant did not unduly, improperly, and ne- 
gligently, delay, detain and keep in the “post-office at 
Washington, nor any where else, the said letter, &c. in 
manner and form, &c. upon this plea also the Plaintiff’s 
joined issue. 
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44. The 11th plea was to tlie 5th, 6th, 7th, and 8th 
counts, and averred that the loss of the letter, &c. was 
not caused or produced by reason of the same not hav- 
ing been re-mailed and sent on, at and from the said 
post-office at Washington, on the same day of the sup- 
posed arrival of the said letter and bank notes at the 
said post-office, to wit, on the isteday of August, 1806, 
and by the same mail which, after the said supposed ar- 
rival, and on the same day departed from the said post- 
office at Washington, with letters for the said towm of 
Petersburgh, and by the said letter and bank notes be- 
ing delayed by the said Thomas. in the post-oftice at 
Washington, until the departure of the next succeed- 
ing mail of the 3d of August, in manner and form, &c. 
Issue was also joined upon this plea, 


12. The 12th plea was to the 9th count, and was 
precisely like the 41th plea. 


13. The 13th plea was to the 2d, 4th, 5th, 6th, 7th, 
8th and 9th counts and stated that the Defendant, as to 
his having received the letter, &c. and having wilfully 


and negligently omitted to forward and send on the 
same, in the mail, according to the proper destination 
of the same; and as to his having unduly kept and de- 
tained the same in his office, and as to his having dis- 
regarded thie duties of his said office, and as to the ne- 
gligence and misconduct in office imputed to him the 
Defendant, -he is not guilty ; and of this he puts himself 
upon the country, and the Plaintiffs likewise. 


And as to the residue of the allegations, charges and 
complaints of negligence and misconduct in the several 
counts last aforesaid above supposed to be committed 
and suffered in the said post-office at Washington, the 
Defendant (protesting that he has in all things demean- 
ed himself, in his said office of post-master, as a 
and faithful officer of the United States, and that he has 
always exercised all practicable care and diligence to 
have the business and duties of the said office, regular- 
ly, duly and faithfully transacted, performed and exe- 
cuted) says that at the time when, &c. be took due pre- 
caution, &c. by selecting and appointing proper persons, 
&e. &c. (as in the 5th plea) and if the said letter, &c. 
were delivered at his office at Washington, and if the 
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_ DUNLOP same were; by reason of any casual negligence, migeon- 


v. duet, inadvertance, oversight, error or mistake of any 
MUNROE. person or persons so employed and entrusted in the said 
——-—— oflice, not in fact duly re-wailed, forwarded and sent on, 
&c., such the delivery of the said letter, &c. at the said 
oflice at Washington was entirely unknown to the De- 
fendant, and every such misconduct, &c. was likewise 
entirely unknown to the Defendant, and was not caused 
or produced by any misdemeanor in office of the. De- 
fendant, nor willingly or knowingly suffered or per- 
mitted by him, but was caused and produced by the 
casual, inadvertent and unintentional mistake, error 
and oversight of some person or persons so appointed, 
&c., and altogether without the consent or knowledge 
of the Defendant, and against his will. 4nd so the De- 
fendant says that he took due precaution and used all 
reasonable care, diligence and circumspection to cause 
the said supposed letter, &c. (if ever in fact delivered 
an’ given in charge of the said post-office) to be duly 
sent on and forwarded, &c.; and this he is ready to 
verify, &c. 


To the latter part of this plea, as pleaded to the 5th 
and 9th counts, the Plaintiffs, by way of replication, 
(protesting that the Defendant did not use due care in 
selecting proper persons, &c.; and that the loss of the 
letter, &c. did not happen without the knowledge, con- 
sent and authority of the Defendant) say, &c. that the 
letter, &c. regularly arrived at the post-office of the 
Defendant. on the ist of, August, 1806, and were re- 
ceived by, him, and ought to have been sent on or caus- 
ed to have been sent,on by him on that day in the mail, 
&c. which regularly arrived at Petersburgh, and that 
he did not do so; and did) not use due care and diligence 
in re-mailing and forwarding the same, and did delay 
and detain the same unduly, negligently and umproper- 
ly, whereby the same have been lost, &c. without this, 
that the loss of the said letter, &c. was caused or pro- 
duced by any act without the control, knowledge or au- 
thority of the Defendant in his office, and which, by 

. using due and reasonable diligence in his said office, he 
could not have prevented. And this they are ready to 
verify, &c. 


To this replication the Defendant demurred. 
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To the latter part of the 13th plea, as pleaded to the DUNLOP 
2d, 4th, 6th, 7th and 8th counts, the Plaintiffs demur- v. 
red. / MUNROE, 
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14. The 14th plea was to the same counts, and was 
the same in substance as the 13th; and the Plaintiffs 
demurred to it as a plea to the 2d, 4th, 6th, 7th and 8th 
counts, and replied to it as a plea to the 5th and 9th 
counts, to which replication the Defendant demurred. 


15. The 15th plea was to the same counts as the 13th 
plea, and was like it, except that it averred that if there 
was any error or omission, &c. it was without the De- 
fendant’s knowledge and consent, and without any 


fraud, or wilful, or gross negligence of any person by 
him employed. 


To this plea were the same replication and demurrer 
as to the 13th. 


16. The 16th plea was to the 2d, 4th, 5th, 6th, 7th, 
Sth and 9th counts, and, after protesting as in the 13th 
plea, and admitting that the letter, &c. were not daly 
remailed and sent on by the mail of the 41st of August 
as if ought to have been, avers that it was sent on by 
the next mail, which left Washington on the 3d.of Au- 
gust, and after departing from the post-office at Wash- 
ington, and being entirely without the care and custody 
af the Defendant, and of every person employed in his 
post-office, were taken and embezzled by some person 
or persons as yet undiscovered and unknown, and so 
lost to the Plaintiffs without any participation, conni- 
vance, procurment, consent, or knowledge of the De- 


fendant, or of any person ah apiees or entrusted in his 
post-office. 


To this plea as pleaded to the 2d, 4th, 5th, 6th and 
7th counts the Plaintiffs demurred; and as pleaded to 
the 8th and 9th counts they replied in substance that 
by reasonable care and diligence the letter, &c. might 
have been sent on by the mail of the ist of August, and 

' was not, and that the loss happened thereby; and con- 
cluded to the country. . 


To this replication the Defendant demurred. 
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17. The 17th plea was to the 2d, 4th, 5th, 6th, 7th, 
8th and 9th counts, and was like the 16th plea in all 
respects, except that it concluded with tke followi 
traverse, viz.: ‘* without this, that the loss of the salt 
“letter and bank notes aforesaid was caused or pro- 


| « duced by reason of the same not having been re-mail-- 





«ed and sent on, as aforesaid, in the mail of the isi of 
*‘ August, as aforvsaid, according to the post-master 
“« general’s instructions as aforesaid, instead of having 
«been delayed for the next succeeding mail of the 3d 
“of the same August. as aforesaid, and re-mailed and 
* sent on in that mail as aforesaid.” 


On this plea as pleaded to the ‘9th count, the Plaintiff” 
took issue upon the traverse, and demurred to the plea 
as pleaded to all the other counts. 


18. The 48th plea was to the 5th, 6th, 7th, 8th and 
9th counts, and, after protesting as in the 13th plea, 
averred, that according to the duly established regula- 
tions of the post-office, and the instructions of the post- 
master general in the declaration mentioned, and then 
in full force, all letters, &c. put into the post-office at 
Philadelphia directed to Petershurgh, oaght to have 
been put up in a separate and distinct mail, directed to 
Petersburgh, which mail ought to have been sent on 
through the several intermediate post-offices, from 
Philadelphia to Petersburgh, and which, accurding to 
the regulations and instructions aforesaid could not 
haye been properly opened either at the post-office in 
Washington, nor at any other intermediate post-office 
on the route from Philadelphia to Petersburgh, for any - 
purpose whatever; and no such letters, &c. ought, ac- 
cording to the said regulations and instructions, to have 
been put up and sent on in any mail, which, according 
to the direction of the same, and the said regulations 
and instructions, could have been properly opened -at 
the post-office in Washington to be there distributed 
and re-mailed previous to being sent on and forwarded 
to Petersburgh; and that the letter, &c. ought not to 
have been put up and sent on from the post-office at 
Philadelphia in any mail to be opened, distributed and 
re-mailed at the post-office at Washington, but ina 
separate and distinct mail,.directed to Petersburgh, and 
to be sent on through the post-office at Washington, 
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Without being there opened, distributed or re-mailed. punLoP 
Whereas the said letter, &c. was not, &c. but ‘together v. 
with all the other letters sent by the same post, and di- MUNROE: 
rected and destined for’ Petersburgh, was contrary to ——-- 
the said regulations, &c. sent on from Philadelphia in a 
mail which, according to the direction of the same, and 
the said regulations, &c, was to be opened at the post- 
office in Washington for the purpose of being ‘distri- 
buted and re-mailed, &c.; and the Defendant says that 
if the said letter, &c. had been put up in a distinct and 
separate mail directed to Petersburgh, it would have 
been duly sent on in the mail of the first of August, 
and so‘the delay was occasioned by the erroneous and 
irregular manner in which the letter was put up and 
sent on from Philadelphia, and not by the negligence, 
carelessness or misconduct of the Defendant in his of- 
fice: ** without this that the said letter was put and for- 
«s warded in the mail at and from Philadelphia, and de- 
‘“‘ livered at the said post-office in Washington in any 
‘«‘ other manner than as aforesaid, and this he is ready 
“to verify,” &c. : 








To this plea, as pleaded to the 5th count, the Plaintiffs 
demurred ; and as pleaded to the other counts, they re- 
plied, and (after protesting that tlie post-master at 
Philadelphia was not bound to send on the letter in a 
separate mail directed to Petersburgh, &c. and protest- 
ing that the loss of the letter or the delay, &c. was not 
eccasioned by the supposed erroneous manner in which 
it was put up and sent on from Philadelphia) for repli- 
cation said, that the letter; &c. was put up and forward-_ 
ed by the post-master at Philadelphia, according to the 
said instructions of the post-master general, in a mail 
addressed «* Southern,” containing the letters addressed 
to places in Virginia, and was thereafter duly and 
regularly placed in the post-office in Washington on the 
ist of August to be re-mailed and sent on in the mail of 
that day, and that the delay and loss were not occasion- 
ed by any error or irregularity in the mamer in which 
it was put up and sent on from Philadelphia, but was 
occasioned by the want of due and reasonable care and 
diligence in the performance of the duties of the post- 
office at Washington on the first of August; and con- 
cluded to the country. 

VOL. VII. 34 
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To this replication the Defendant demurred. 


All the demurrers were decided by the Court below 
in favor of the Plaintiffs. 


Upon the trial of the issues of fact the Plaintiffs took 
seven bills of exception. 


1. The first bill of exception stated that the Plaintiffs 
offered evidence to the jury ‘that the Defendant was 
deputy post-master at the city of Washington from the 
ist of January, 1806, until the time of trial, and had 
under his management and direction the affairs and 
business of the post-office at that place; and the Plain- 
tiffs produced and read to the jury the printed instruc- 
tions of the post-master general of the United States; 
and proved by a witness that those were the instruc- 
tions delivered to the Defendant for his government in 
the duties of his office as deputy post-master in the city 
of Washington. The Plaintiffs further produced to the 
jury evidence that they had $2,000 in bank notes in 
the hands of Walker and Kennedy, merchants at Phila- 
delphia, and that that. sum of money, in bank notes, 
was enclosed in a sealed letter and directed to the Plain- 
tiffs, at Petersburgh in Virginia, the place of their resi- 
dence, and put into the post-office at Philadelphia, and 
was by the post-master at that place ‘forwarded in the 
mail addressed to the state of Virginia on the Sist of 
July, 1806. That it arrived in due course of post at the 
post-office in the city of Washington under the care and 
management of the Defendant. That it was the duty 
of the office at Washington, as a distributing office, to 
open the said mail so addressed, and to forward to Pe- 
tersburgh in Virginia the said letter according to its 
address. That the said letter was lost and never arrived 
at the post-office in Petersburgh nor came to the hands 
of the Plaintiffs, and that the same was demanded of 
the Defendant, who denied he was liable for it. It was 
admitted that the course of conveying the mail from 
Philadelphia to Petersburgh is as follows: the Virginia 
mail, tied with a string and wrapt in papers, is, with 
many other mails similarly secured, enclosed in a lock- 
ed portmanteau, and sent by stage to the city of Wash- 
ington, distant 144 miles.. No person or post-office be- 
tween Philadelphia and Washington is legally autho- 
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portmanteau is unlocked and opened at the 


post-office, and the various mails are there taken out of MUNROE. 
the portmanteau, in order to seiect the Baltimore mail. ——--——. 


When the mail arrives at the post-office in Washington 
the mail addressed to Virginia is opened in said office 


as a distributing office, and the letters addressed to Pe- | 


tersburgh assorted, tied and wrapped as aforesaid, and 
put into a mail addressed to the post-office at Peters- 
burgh. The said Petersburgh mail so tied and wrapped 
is, with many other mails, put into the portmanteau, 
which is locked and opened on the route only at Fre- 
dericksburgh and Richmond. But the said Petersburgh 
mail, wrapped in paper and tied with a string as afore- 
said, though it may properly be taken out of the port- 
manteau with the other mails at Fredericksburgh and 
Richmond as aforesaid, cannot be legally opened at any 
office between Washington and Petersburgh. Where- 
upon the Plaintiffs’ counsel prayed the Court to instruct 
the jury, that if they should find the above facts to be 
true the Plaintiffs were entitled to recover in this case 
on their 2d count, unless the Defendant should prove 
the said letter to have been forwarded from his office in 
the time and mannér prescribed by law and the said in- 
structions of the post-master general; which opinion the 
Court refused to give. 


2. The 2d bill of exceptions stated the same facts, 
and that thereupon the Plaintiffs’ counsel prayed the 
Court to instruct the.jury that if they should find those 
facts to be true, then the Plaintiffs were entitled to re- 
cover in this case upon their 4th and 5th counts, unless 
the Plaintiff should prove the said letter to have been 
forwarded from his office in reasonable time, and in the 
manner prescribed by law and the instructions of the 
post-master general; which instruction the Court re- 
fused to give. 


3. The 3d bill of exception stated, that, in addition | 
to the above facts, the Plaintiffs offered evidence, under 
the issues joined on the 6th and 20th pleas, to prove 
that the letter and bank notes were lost by the negli- 
|e and carelessness of Henry Whetcroft and William 

witt sworn clerks and assistants employed by the 
Defendant in his said post-office; and also certain acts 


rized to open the mail addressed to Virginia; but the purner- 
Baltimore 
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of omission, undue delay and detention of the said letter 
and bank notes by such clerks ard assistants of the De- 
fendant; to the competency of which evidenee to sup, 
port the issues joined on the 6th and 10th pleas on the 
part of Plaintiffs, the Defendant objected; and the 
Court was of opinion that under those issues such evi- 
dence was incompetent, and refused to suffer the same 
to be given to the jury under those issues; and instruct- 
ed the jury that the Defendant was not liable. under 
those issues for any acts or omissions of his said clerks 
and assistants: to which refusal amd opinion the Plain- 
tiffs excepted. 


4. The 4th bill of exceptions stated that the Plaintiffs 
offered evidence of the facts stated in their 5th and 8th 
counts, and moved the Court to instruct the jury that 
if they should believe from the evidence that the letter 
and bank notes were duly delivered into the Defendant’s 
post-office, then it was incumbent on the Defendant to 
prove that the same were duly forwarded. And if the 


jury should further believe that the same were not sa 


forwarded and had become.lost, then it was incumbent 
en the Defendant to prove that the same were not lost 
by any undue negligence or unreasonable detention of 
himself or any person employed by him in his office; 
which instruction the Court refused to give; but in- 
structed them that if the jury should believe from the 
cvidence that the letter and bank notes were duly deli- 
vered into the Defendant’s office, then it was incumbent 
on the Defendant to prove that the same were duly for- 
warded; and if the jury should further believe that the 
same were so delivered and were not so forwarded, and 
had become lost in conseqnence thereof; then it was in- 
cumbent on the Defendant to prove that the same were 
not lost by any undue negligence and unreasonable de- 
tention of himself or any other person employed by him 
in his office. To which refusal the Plaintiffs excepted. 


5. The 5th bill of exceptions stated, in addition to 
the facts before stated, that the Plaintiffs, offered in evi- 
dence a copy of a post-bill from Philadelphia, of the 
Stst of July, 1806, (shewing that a letter whose pos- 
tage was one dollar and 20 cents, corresponding with 
the postage upon the letter. in question, was charged: in 
the post-bill from Philadelphia to the state of Virginia.) 
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and offered to prove that the post-bill, of which itwasa punter 
copy, was received at the Defendants post-office with ~~ v, 
letters in the mail from Philadelphia. And the Defen- munrog, 
dant offered evidence to prove that itynever was the 
custom, until after the report of the loss of the letter and 
bank notes in question, for the actual contents of the mails, 
sent to the said office for distribution, to be compared 
with the contents noted in the accompanying post-bills ; ex- 
cept that it was customary to examine the column of 
paid letters in order to see whether as many paid letters, 
and of the same amount of postage, came on in the mail; 
that this was done because the deputy post-master had 
to account to the post-master general for all letters 
sent on fromhis office and marked paid; whether origi- 
nally put into his office, or coming there in mails for 
distribution ; and according to the routine of office, any 
deficiency, appearing on the arrival of the mail, in the 
amount of postage marked in his post-bill as * paid,” 
would be chargeable to him; that in no other respect 
was any attention paid, or notice taken, whether the 
actual contents of the mail, as to any letters not marked 
«< paid,” corresponded, or not, with the post-bill. That 
if, by accident, any variance between the post-bill and 
the actual contents of the mail received for distribution, 
was discovered, it would never be noted in the office, 
‘inasmuch as the printed forms, furnished to the Defen- 
dant and other deputy post-masters, from the post-mas- 
ter general for the account of mails for distribution, con- 
tained no column for noting letters either over-charged, 
or under-charged, or miss-sent, such as are to be found 
in the form furnished for account of mails for delivery, 
avd marked No. 4, in the schedule annexed to the in- 
structions of 1804. 












































Whereupon, the Plaintiffs prayed the Court to in- 
struct the jury that if they believed from the evidence 
that the copy of the post-bill produced was a true copy 
of the post-bill sent on from Philadelphia to the Wash- 
ington post-office, and that the same was received: with 
letters in the mail from Philadelphia at the Defendants 
office, then the jury ought to presume that the letters 
accompanying the said post-bill corresponded therewith, 
unless the Defendant should prove the contrary ; which 
instruction the Court refused to give as prayed; but 
instructed the jury that it is competent for them, from 
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those circumstances, so to presume; and to' decide 

on the force of such presumption from all the circum- 
stances proved in the case; to which refusal and 
struction the Pjaintiffs excepted. | 


6. Tbe 6th exception was to the refusal of the Court 
to suffer a witness to be asked whether the printed gen- 
eral instructions from the post-master general given to 
the deputy post-masters in 1804, superseded those before 
given to the post-master in Philadelphia in 1800; both 
instructions having been produced and read in evidence 
to the jury. 


7. The 7th bill of exceptions stated that the Plaintiffs 
offered evidence to « prove the several allegations in the 
*‘ said declaration; and further offered in evidence the 
«several printed instructions of the post-master gen- 
«eral (thereto annexed) and also the depositions (there- 


** to annexed and which tended to prove the delivery of | 


«*the letter and bank notes into the post-office at Phila- 
“‘delphia, and their arrival at the post-office in Wash- 
ington.) And the Defendant offeredevidence to prove 
“that Petersburgh, ever since the ist of November, 
*¢ 1804, was a distributing post-office as established by 
‘the said instructions ; that after the said instructions 
‘it was the practice of post-offices, (except that of 
*“‘ Philadelphia) in which letters were deposited for Pe- 
‘‘tersburgh, to put the same up in a separate mail ad- 
‘¢dressed to Petersbugh, and notin the Virginia state 
“mail. That the Philadelphia post-office, since the 
«‘ said ist of August, 1806, and not before, has adopted 
«¢the same practice. That the Virginia state mail above 
** mentioned contained the letters directed to the several 
*‘ post-oflices in Virginia, except Norfolk and Richmond, 
‘and also the letters directed to the states of Ohio and 
‘*‘ Kentucky 5 and that before the letters for Petersbugh 
-‘contained in the said mail could be distributed and 


*sve-mailed, it was necessary to assort and distribute the . 


«¢ whole contents of the said mail. 


«The Plaintiffs then moved the Courtto instruct the ju- 
«ry, thatif they should believe from the evidence, that the 
«‘ letter and the bank notes in the declaration mentioned, 
‘s were put, at the post office in Philadelphia, in a bun- 
dle superscribed « Virginia state mails,” and that it 
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“had been, since the year 1800, and was the practice, 
*¢ in the said Philadelphia post-office during the months 
«of July and August, 1806, to send letters for delivery 
“at Petersbugh, Virginia, in that manner; and that all 
«letters in the Virginia state mail, for Petersburgh, 
‘« Virginia, brought to the Defendant’s office, had been 
«¢ usually re-mailed, distributed, and sent on from the 
‘‘ post-office kept by the Defendant, to Petersburgh 
‘aforesaid ; and should be further of opinion that the 
«said letter, containing the said bank notes, was deli- 
« vered in the said bundle superscribed «* Virginia state 
«‘mail,” on the first day of August, 1806, in the said 
‘‘ office of the Defendant, and in due time to be re-mailed, 
«distributed and sent on by the Dfendant on the first 
“day of August, 1806, from his aforesaid office, in a 
*‘ bundle addressed to Petersburgh, Virginia, then it was 
‘¢the duty of the said Defendant to have re-mailed, dis- 
‘‘ tributed, and sent on the said letter by the mail which 
‘‘ left the Washington post-office on the said first day 
‘sof August, 1806; and if they further believe that. this 
«¢ was not so done, or caused to be done by the said De- 
‘«‘ fendant, that it is incumbent on the Defendant to make 
‘‘out a just, reasonable and sufficient excuse for the 
. “omission.” which instruction the Court refused to 
give as prayed ; and the Plaintiffs excepted. 


The act of congress of March 2d, 1799, Vol. 4, p. 505, 
establishes a general post-office at the seaj,of govern- 
ment of the United States, under the direction of a post- 
master general ; and enacts that he shall establish post- 
offices, and appoint post-masters at all such places as 
shall appear to him expedient, on the post-roads that 
are or may be established by law. And that he shall 
give the post-masters instructions relative to their du- 
ty; and shall obtain from them their accounts and 
vouchers, &c. once in three months &c. That all per- 
sons employed in the care of the mail shall take an oath 
faithfully to perform the duties required of them, and 
abstain from every thing forbidden by the laws in rela- 
tion to the establishment of the post-office and post- 
roads within the United States. That every post-mas- 
ter shall keep an office in which one or more persons 
shall attend at such hours as the post-master general 
shall direct, for the purpose of performing the duties 
thereof, and all letters brought to any post-office half 
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an hour before the time of making up the mail of such 
office, shall be forwarded therein ; except at such post- 
oflices where, in the opinion of the post-master general, 
it requires more time for making up the mail, and 
which he shall accordingly prescribe ; but this shall in 
no case exceed one hour. « 


That if any person employed in any of the depart- 
ments of the general post-office shall secrete, embezzle, 
or destroy any letter with which he shall be entrusted, 
or which shall have come to his possession, and intended 
to be conveyed by post, containing any bank note, &c. 
he shall, on conviction, be publicly whipped not ex- 
ceeding forty stripes, and be imprisoned not exceeding 
ten years. 


That the post-master general be authorized to allow 
‘o the post-masters, respectively, such commission on 
the monies arising from the postages, or shall be ade- 
quate to their respective services and expenses; not 
excceding, &c. 


The instructions of the post-master general, issued 
in pursuance of this act, to the post-masters in 1804, 
required that every person employed in a post-office as 
assistant or clerk should take the oath, and send a cer- 
tificate thereof to the general post-oflice. That every 
post-master should be responsible «‘for the care. and fideli- 
-*ty of every person so employed.” ‘That “the post- 
‘¢masters at distributing offices are to distribute and 
‘*re-majl all letters and packages before the departure 
‘6 of the mail, and on no account delay them a single post.” 


The verdict and judgment of the Court below being 
for the Defendant, the Plaintiffs brought their writ of 
error. , 


F. S. Key and C. Les, for the Plaintiffs in error. 


The 3d bill of exceptions brings into view the ques- 
tion, whether the negligence of the Defendant’s clerks 
can be given in evidence to prove an allegation of ne- 
gligence of the Defendant himself; which necessarily 
iuvolves the question whether the Defendant is liable 
for the negligence of his clerks. This bill of excep- 


tee 
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tions arose upon the issues joined on the 6th and 10th pUNLOP 
pleas. The 6th plea was, that the letter was not lost _v. 
by the negligence or misconduct of the Defendant inhis muNROE. 
office—and the 10th was, that the Defendant had not ———-— 
negligently or improperly delayed or detained the letter 

in the office. 






























The law in respect to the liability of the post-master 
general is admitted to be the same here as it is stated in 
Ld. le Despencer’s case, (Cowp. 75%.) to be in England. 
But the opinion of lord Mansfield, in that case, clearly 

shows that the action lies in the present case. In*the 
case of Brucker v. Fromont, 6 T: R. 659, it is decided 
that a declaration which charges the Defendant with ne- 
gligence, is supported by proof of the negligence of his 
servant. Where the negligence is in a post-office, it is 
scarcely possible, in any case, for a Plaintiff to know 
exactly to which of the persons, employed in the office, 
the negligence is to be attributed. If, as the Court be- 
low decided, the Defendant is liable for the negligence 
of his clerks, it seems to be immaterial whether the de- 
claration state the neglect to be on the part of the Defen- 
dant or of his clerks ; or state it in the alternative. A 
collector of the revenue is liable for his deputies, al- 
though they are.sworn officers. Yet the secretary of 
the treasury is ‘not liable for the collectors. So the 
marshal is liable for his deputies, who are also sworn 
officers, and who give bond for the faithful discharge 
of their duty. Why should there be a difference in the 
case of a post-master? 





The 4th exception is, that the Court refused to in- 
struct the jury, that proof of negligence and loss 
raised a presumption that the loss was a consequence 
of the negligence, unless the contrary be shown. Or, 
in other words, the Court below decided, that proof of 
negligence and loss did not throw the burden of proof 
on the defendant, to show that the loss was not a con- ' 
sequence of the negligence. ‘To oblige the Plaintiffs to 
prove, that the loss was a consequence of that negli- 
| gence, was to impose upon them an impossibility in the 
nature of things. 


The 5th exception is to the refusal of the Court to 
instract the jury, that they ought to ane that the con- 
VOL. VII. 3h 
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HuNLOP tents of the mail from Philadelphia corresponded with 


the post-bill when it was received at the Washington 


MUNROE. office, unless the Defendant: should prove the con- 


trary. 


What a jury may infer from facts proved, is a ques- 
tion of law for the Court to decide. And what a jury 
may thus infer, they are bound in law to infer, unless 
the contrary be proved. The Court, therefore, ought 
not to have left the matter entirely to the jury, but to 
have given the instruction as prayed. 


Presumptions are inferences of law. Thus from long 
possession, the Court will instruct the jury that they 
ought to presume a deed. So from evidence of payment 
of the last ten years rent, the jury ought to presume all 
the former rents were paid. So in trover, from eyvi- 
dence of a demand and refusal, the jury ought to 
presume aconversion. So, if stolen goods are found 
in possession of a man, the jury ought to presume that 
he stole them, unless the contrary be shewn. 


‘The 7th exception raises the question whether the De- 
fendant was not bound to re-mail and send on the let- 
ter, according to law, and the instructions of the post- 
master general, although the mail arrived at his office 
in an irregular manner. « 


Upon this point the 5th section of the post-office law, 
(vol. 4, p. 507,) and the instructions, are decisive. 
These instructions being given in conformity with the 
law, become part thereof, and are equally binding. 


JonEs and MorsELL, contra. 


All the questions in this case are resolved into one, 
viz. On which side was the burden of proof in certain 
stages of the trial. Allethe exceptions are grounded 
upon the idea, that it was only necessary for the Plain- 


tiffs to show negligence in the office, and a loss of the, 


letter, without showing that the loss was a consequence 
of the negligence. 


We admit that the Defendant is liable for any loss 
happening by his own negligenee—but we deny that he 























requires that the Defendant should employ clerks, and 


that they should be sworn, and imposes specific penal- MUNROE. 
ties. upon each person employed in the office for his own ——--—— 


misconduct. They are all public officers, and liable to 
be charged ex delictu officii. The post-master is only 
bound to uge due eare and circumspection in selecting 
proper clerks. He is not like a common carrier, who 
receives hire in proportion to the risk, and the value of 
the article. He has only a compensation for his trou- 
ble in the office. ‘ The liability of a master arises from 
his supposed assent, arising from the fact that the ser- 
vant is employed for the benefit of the master. But 
here the clerk does not act for the post-master, but for 
the public. ‘The servant must be employed in the busi- 
ness of the master.and for his benefit, or the latter will 
not be liable. 


Jounson, J. It has never been attempted to assimi- 
late him to a common carrier. He has nothing to do 
with the carrying of the mail, 


Jones. It is decided in England, that the post-mas- 
ter general in England is not liable for his deputies, 
Lane 0. Cotton, 4 Ld. Ray. 647. 4 Salk. 17. 


The instructions from our post-master general to the 

. post-masters, that they should be liable for their depu- 

ties or clerk, &c. only means that they shall be liable in 

accounting with him officially for the revenue. He could 
not make them liable to individuals. 


In the case of Rowning wv. Goodchild, 2 W. Bl. 906. 
3 Wils. 4&3, the principal question was, whether the 
post-master was bound to send out the letters to the in- 
habitants ; but a question incidentally arose whether the 
action, which was brought against the deputy post-mas- 
ter, should not have been brought against the post-mas- 
ter general. The Court, however, was of opinion, that 
in all cases, deputies are answerable for their own per- 
sonal misfeasance, such as detaining the letter in ques- 
tion. Andin that case the deputies were made, by act 
of parliament, ex necessitate rei, substantive officers, 
and their duty pointed out as such. 


But if the Defendant was liable for the default of his 
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puNLoP clerks, yet the declaration ought to have shown, whe- 
v. ther the Defendant was called upon to account for his 
MUNROE, own negligence, or that of his clerks. The case of 
——-—— Brucker v. Fromont, 6 T. R. 659, was reluctantly de- 
cided upon the authority of Turberville v. Stampe, Ld. 

Ray. 264, but which does not support the case of Brucker 


v. Fromont, which is qyidently against principle; and: 


at all events is confined to the case of master and ser- 
vant. Inthe following cases, a discrimination is made 
in the declaration between the act of the master, and 
that of his servants. Turner v, Hawkins, 1 Bos. & 
Pull. 472. Ogle v. Barnes, 8 T. R. 188. Savignacv, 
Roome, 6 T. R, 125. s , 
Presumptions arising from circumstantial evidence 
are always to be leit to the jury. Such a positive infe- 
rence as will justify the Court in directing the jury, that 
they ought to make it, can arise only from some solemn 
| act. In the present case there was other evidence, 
: showing that no such inference could be drawn as the 
Plaintiffs had supposed ; and therefore the Court did 
right to leave the whole to the jury. 


The 7th exception required the Court to say, that the 
Defendant was bound to send on the letter on the 1st of 
August, or to show a reasonable excuse for not sending 
| it on, although the mail was made up in an irregular 


gence is excluded—and it supposes the Defendant bound 
at all events to send the letter on by that mail, or to 
give a sufficient excuse for not doing so, although he 
sent it by the next mail, and although the loss was not 
the consequence of not sending it on the 1st of August. 





The Defendant was not bound to show that he sent it 
on; it would be impossible in the course of the business 
of the office to prove the sending on of every particular 
letter. Sworn officers are presumed to have done their 
duty, until the contrary is proved, 3 East. Williams v. 
E. I. Company, | 


: March 1+th....All the Judges being present, 


Jounson, J. delivered the opinion of the Court as 
follows : 





manner in Philadelphia. ‘The idea of reasonable dili- . 
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which this case is enveloped, in order to form a distinct ~ 


idea of the questions intended to be brought to the view MUNROE, 
of the Court below. —— 


The object is to charge the post-master with the loss 
of money sent by mail; and the points, which the ex- 
ceptions are intended to make, are, how far he is liable 
for his own act or neglect, how far for the acts or ne- 
glect of his assistants, and what evidence shall be suffi- 
cient to support the Plaintiff’s action. ; 

But unfortunately, as not unfrequently happens in 
this complex and injudicious mode of conducting a suit, 
with all the clerical skill displayed by counsel in multi- 
plying their counts and pointing their bills of excep- 
tions, the principal questions are really, at last, not 
brought to the view of this Court. 


On the first and second exception it is unnecessary 
to make any remark, as they are admitted to apply to 
counts which, the evidence did not support and have 
been, in fact, abandoned. 


The third exception is intended to raise the question 
how far a post-master is liable for the neglect of his as- 
sistants; but, connected with the pleadings, it presents 
another and a very different question, to wit, whether, 
when the issue is taken upon the neglect of the post- 
master himpelf, it is competent to give in evidence, ne- 
glect. in the assistant acting under him. Now the dis- 
tinction between the relation of a post-master to his 
sworn assistant acting under him, and between master 
and servant generally, has long been settled; and al- 
though the latter relation might sanction the admission 
of such evidence, we are unanimously of opinion that, 
if it is intended to charge a post-master for the negli- 
gence of his assistants, the pleadings must be made up 
according to the case; and his liability then will only 
result from his own neglect in not properly superin- 
tending the discharge of their duties in his office. : 


In the fourth exception, the only difference between® 
the opinion prayed for and that given, is, that the Court 
require the loss to be a consequence of not forwarding 
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It is necessary to dissipate the cloud of pleading in DUNLOP 
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the letter described in the declaration. Now, in justice 
to the correctness of the Plaintiffs’ counsel, this Court 
hope that they meant nothing more than what the 
Court conceded; for, certainly, if the loss was not a 
consequence of the state of things made out in the evi- 
dence, they were not entitled to recover. 


On the fifth exception tt is only necessary to remark, 
that if the Court below erred at all, it was in conceding 
too much to the prayer of the Plaintiff. An entry on 
the post-bill is by no means conclusive evidence of the 
transmission of a letter, for, it may still never have 
been put into the mail, or may have been stolen in its 
passage. 


The sixth exception is equally untenable. The in- 
structions of the post-master general spoke for them- 
selves. If the one superseded or rescinded the other, 
the evidence was to be sought for by comparing them 
together. 


And the seventh exception affords the Court an op- 
portunity to remark how much more conducive to the 


purposes of justice it would be to substitute special | 


verdicts, and demurrers to evidence, for the tedious and 
embarrassing practice of the Court from which this 
case comes up. It is a fact that this bill of exceptions 
claims a right of recovery without stating aiy loss'or 
damage whatever. ‘The opinion prayed for was, that 
if the jury believed the various facts therein detailed, 


then it is incumbent on the Defendant t6 thake out ‘a 


just, reasonable and sufficient excuse for’ omitting to 
forward the letter described. But, unless. an individu- 
al has sustained some loss or damage by an omission 
of that kind, why should the post-master be held to 
wake ou¢ a defence? Each bill of exceptions must be 
considered as presenting a distinct, substantive case ; 
and it is on the evidence stated in itself alone that the 
Conrt is to decide. We cannot go beyond it and col- 
Jeet other facts which must have been in the mind of 
the party, and the insertion of which in this bill of ex- 
ceptions could alone have sanctioned the opinion as 
prayed for. 


: Upon the whole, the judgment below must be af- 
firmed, 


hi: 
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UV. March 9th. 
JOHN DAVIS anv oTHERS. 











Present,...All the Judges. 





ERROR to the Circuit Court for the district of 4 verdict tna 


ayer ; ceases ae 
Columbia, sitting at Washington. tie mat c 
The Defendants in error, John Davis and others, isnot conelu- 
were children of Susan Davis, a mulatto woman, who ae. 
had obtained a judgment for her freedom in a suit which of her chil- 
she had brought against Caleb Swann, to whom she had ¢ren—unless 


been sold by Wood the Plaintiff in error. | rane pres 
or prives. 
The petition of the children stated that their mother 
Susan Davis, had obtained a judgment for her freedom 
upon the ground that she was born free. ‘The issue was 
joined upon the question whether the petitioners were 
entitled to their freedom. 


Upon the trial of this issue, in the Court below, the 
Plaintiff in error, Wood, tendered a bill of exceptions 
which stated that it was admitted that the petitioners 
were the children of Susan Davis ; and they produced 
the record of the judgment in favor of their mother Su- 
san Davis against Caleb Swann, (in which case her 
petition stated that she was born free, being descended 
from a white woman; and the issue joined was upon 
the question whether she was free ora slave.) And it 
was admitted that Susan Davis had been sold by Wood 
to Swann before the judgment ; whereupon the petition- 
ers, by their counsel, prayed the Court to direct the jury, 
that the record aforesaid and the matters so admitted 
were conclusive evidence for the petitioners in this cause ; 
and the Court directed the jury as prayed: to which di- 
rection the Defendant, Wood, excepted. 


F. S. Key, for the Plaintiff in error, contended, 


4. That Wood was not a party, nor privy to. any 
party, to the suit of Susan Davis against Swann, and 
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is, therefore, not concludéd by the judgment in that 
case: and 


2. That the judgment was only proof, that Susan 
Davis was free at the time of the judgment ; not that 
she was born free, and therefore it did not appear that 
she was free at the time of the birth of the petitioners. 
She might have been manumitted after the birth of her 
children, and so entitled to her freedom at the time of 
the judgment, and yet the petitioners might remain 
slaves. The only issue ever joined in Maryland (under 
the laws of which state this case was tried) upon a pe- 
tition for freedom, is, whether the petitioner be free at 
the time of issue joined—not whether she were born free— 
2. Harris’s Entries, 530. It is immaterial what title 
is set out in the petition.. The petitioner is not confined 
to it, but may, on the trial, show any other title to free- 
dom—the practice in Maryland is merely to state in the 
petition that the petitioners is entitled to freedom and 
is holden as aslave. -'The act of assembly of Maryland, 
of 1796, directs that the jury shall be charged to deter- 
mine those allegations in the petition which may be con- 


troverted. The only allegation controverted is that the 


petitioner is free. 

Duvat, J. stated that in all the petitions which he 
filed in Maryland, in the cases of the Shorters, the Tho- 
mases, the Bostons, and many others, he always stated 
their title at large, tracing it up to a free white woman; 
and after judgment in those cases, the Courts always 
held, that the subsequent petitioners who claimed under 
the same title, were only bound to prove their descent. 


C. LEE, contra. 


The issue in Susan Davis’s case is, in fact, whether 
she was born free. And the case of Shelton v. Barbour, 
2. Wash. 6%, shows that the verdict is conclusive as to 
all claiming under the same title. Wood's title was the 
same as Swann’s—and that of the petitioners the same 
as that of Susan Davis. 


F. S. Key, in reply. 


Wood did not claim under Swann, but Swann claim- 
ed un ! There was no privity between them. 
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as to the children. Swann could do nothing toinjure woop 
Wood’s title to them. v. 
DAVIS. 
March 10th....All the Judges being present, a 





Marsuatn, Ch. J. Stated that the opinion of the 
Court to be, that the verdict and judgment in the case 
of Susan Davis against Swann, were not conclusive evi- 
dence in the present case. There was no privity be- 
tween Swann and Wood; they were to be considered 
as perfectly distinct persons. Wood had aright to de- 
fend his own title, which he did not derive from Swann, 





Judgment reversed. 








MORGAN wv. REINTZEL. 
1812. 


March 9th. 
|---| 





Present....All the Judges. 


ERROR to the Circuit Court for the district of 
Columbia sitting in Washington, in an action of @3-1, 4 suit a- 
sumpsit brought by Reintzel against Morgan upon a gainst the ma- 
promissory note made by Morgan payable to Reintzel, =< ae 
or order. by an indorser 
who has been 


The declaration contained three counts: ist. Upon .. = 


the promissory note in the usual form under the statute — ae 
of Anne ; 2d. For money paid; laid out, and eapended 3 fote upon the 
and 3d. The following special count, viz. : trial. 

The payment 


of the mone 
_ 6 And whereas also afterwards, to wit, on,” &c. « the by the need 


said William Morgan, according to the custom and usage * “iter pro- 
of merchants, made his certain note in writing, com- <a 
monly called a promissory note, his own proper hand ter on eanernp- 
being thereto subscribed, bearing date on the day and yp the mm/yes 
year aforesaid, (August 9th, 1809) by which said note to pay the a- 
the said William Morgan, sixty days after the date —- = 
thereof, promised to pay to the said Anthony Reintzel, of protest. 

or order, five hundred dollars, without offsett, value re- bapa of 
ceived; and then and there delivered the said note to <B oepdile 
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MORGAN the said Anthony Reintzel; and the said Anthony Reint- 
v. zel, to whom, or to whose order, the payment of the 
REINTZEL said sum of money, mentioned in the said note, was to 
——-—— be made, before the payment thereof or any part there- 
od omer iss of, and before the time appointed by the said note for 
tom of mer. the pa ment thereof, that is to say, on the day and 
chants, liable year :ast aforesaid, at the county aforesaid, indorsed 
2 oe = the said note, his own proper hand writing being there- 
note and costs t> subscribed ; by which)said indorsement the said An- 
< poner thony Reintzel ordered and appointed the contents of 
who has beea the said note to be paid to the president, directors and 
oe company of the bank of the United States, and then 
- cottent. “and there delivered the said note, so indorsed, to the 
said president, directors, and company of the bank of 

the United States, of which said indorsement, so made 

on the said note, the said William Morgan, afterwards, 

to wit, on the day and year aforesaid, had notice; by 

reason whereof and also by force of the statute in such 

«case made and provided, the said William Morgan be- 

came liable for, and chargeable to pay to the said pre- 

sident, directors and company of the bank of the United 

States, the said sum of money mentioned in the said 

note, according to the tenor and effect thereof, and in 
consideration thereof assumed upon himself so to do. 

And the said Anthony Reintzel avers that the said Wil- 

‘liam Morgan, although afterwards, to wit, on the 8th 

day of October, in the year eighteen hundred and. nine, 

at the county aforesaid, he, the said William Morgan, 

was called tipon by the said president, directors and 

company of the bank of the United States and solemnly 

required to pay the sum of money in the said note men- 

tioned, refused to pay the same; whereupon afterwards, 

upon the day and year last aforesaid the said president, 

directors and company of the bank ef the United States, 

having made no order concerning the payment thereof, 

protested the said note at the county aforesaid, accord- 

ing to the said usage and custom of merchants upon 

such non-payment; by reason whereof the said An- 

thony Reintzel, according to the usage and custom of 

merchants became liable to pay to the said president, 

directors and eompany of the bank of the United 

States, the contents of the said note together with the 

interest and damage which should accrue from the de- 

lay of payment thereof, and being so liable, afterwards, 

to wif, en the day and year last aforesaid at the county 
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aforesaid” (did) « pay to the said president, directors MORGAN 
and company, the contents of the said note and the v. 
costs of protest thereon, whereof the said William Mor- REINTZEL 
gan afterwards, to wit, on the day and year last afore- : 
said at the county aforesaid, had notice; by reason of 
the premises, and ‘by force of the statute and usage and 
custom of merchants, the said William Morgan became 
liable to pay to the said Anthony Reintzel the said sum 
of money in the said note mentioned and the said costs 
of protest, and being so liable afterwards, to wit, on the 
day and year last aforesaid, -at the county aforesaid, 
upon himself assumed and to the said Anthony Reintzel 
then and there faithfully promised to pay the same 
when he should be thereunto afterwards required; and 
which said costs of protest and the said sum of money 
in the said note mentioned amount unto the sum of five 
hundred and two dollars and twenty-eight cents current _ 
money, whereof the said William Morgan afterwards, 
to wit, on the day and-year last aforesaid at the county 
aforesaid had notice.” 

After a general verdict for the Plaintiff in the Court 
below, upon the issue of non asswmpsit to all the counts, 
the Defendant moved in arrest of judgment, and as- 
signed as a reason therefor, that the last count in the 
declaration was bad. Th: Court, however, overruled 
the motion and rendered judgment upon the verdict. 










































The Defendant took out a writ of error; and the 
cause was now submitted to this Court by F. 8S. Key 
for Plaintiff in error, and Morsetx for Defendant, 
without argument. 


March 13th....All the Judges being present, 


Marsnatt, Ch. J. after stating the case, observed 
that the Court could see no error in the judgment. 


The payment of the money by the Plaintiff, under 
the circumstances stated in the count, was a sufficient: 
consideration for the assumpsit. 


The principal objection was that the count ought to 
have been founded upon the note, so as to oblige the 
Plaintiff to produce it on the trial. But it states that 
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MORGAN the note was paid by the Plaintiff; and the Court 
v. thinks that the note must have been produced upon the 
REINTZEL trial. 











Judgment affirmed. 
WISE §& LYNN 
v. 
ames THE COLUMBIAN TURNPIKE COMPANY. 
March 9th. 


Present....All the Judges. 


THE Columbian Turnpike Company obtained a rule 


Uponawrit upon the Plaintiffs in error, Wise and Lynn, to show 
of error to 


the Cireuit cause why this writ of error should not be dismissed 


So ~ = for want of jurisdiction, the matter in dispute being 
lumbia, this less than 100 dollars, and the writ of error being to the 
Court has no Circuit Court for the district of Columbia. 

a if 

alt. foe March 1%. 

than 100 dol- ’ 

rs ee ea Upon the return of the rule, it appearing that the 
may have been sum awarded was only 45 dollars, the Court, all the 
originally y 


re ee Judges being present, decided that they had no juris- 
diction, although the sum claimed by Wise & Lynn, be- 
fore the commissioners of the road, was more than 100 
dollars. | 


Writ of error dismissed. 








1812. 


March 12th. 


CALDWELL wv. JACKSON. 








Present.....All the Judges. 


Each party CALDWELL, the clerk of this Court,. obtained a 


is liable to the pyle against Jackson, to show cause why an attachment 
clerk of this 


Court for the Should not issue for non-payment of his fees in the suit 
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of Winchester against Jackson, which had been dis- canp- 
missed on the motion of Jackson, with.costs, atafor- WELL 
mer term. wv. - 
JACKSON. 
Minor, now shewed cause, and contended, that ——-——_ 
Jackson was not liable to the clerk for his fees, inas- fees due tohim 


much as Jackson was the Defendant in error, and the (-rmeeghe, 


writ of error had been dismissed with costs. The clerk iy. 

must look to the Plaintiff in error for all the costs. The a © . 
bill, which had been rendered, included the expense of not a part of 
a copy of the record, which is not regularly’ taxable as the taxable 


costs, and therefore the non-payment of that charge pe. vetoed g 
can be no ground for an attachment. by one party 
against the 


Duvatt, J. In Maryland, each party pays to the ian aie 
clerk his own fees; that is, the fees for those services = - 
which the clerk has performed for him; and the suc- the clerk ee 
cessful party recovers them from his antagonist. If it 
either party requires a copy of the record he must pay 
for it, as for any other service performed; but it is not 
a part of the costs which are to be taxed against the 
ether party, as costs of suit. 


March 13th...All the Judges being present, 
Marsnaxy, Ch. J. stated the opinion of the Court to 
be, that each party was liable to the cierk for his fees 
for services performed for such party ; and itis imma- 
terial to the clerk which party recovers judgment. 


Rule absolute. 








BLACKWELL wv. PATTEN Anpb orneERs. 4842. 
March 13th. 





—_——— 


JONES, for the Defendants in error, moved this Court 4 writ of er- 


to dismiss the writ of error, because it bore teste of Fe- ee Rone in 
bruary term, 1810, was*issued in September, 1810, and siiy bear teste 


was returnable to February term, 1814, whereas it ought of the Februa- 
to:have been: tested of August term, 1810. The Plain- ‘7! Pre, 


ding, 
tiffin. error, aware of this objection, has sued out an- snay bereters- 
other writ of error, which stands on a subsequent part *!€ to the 


F 
of the docket. con, ono 
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BLACK- CAMPBELL, on the same side. August term is as much 
WELL ~a term for teste and return of writs as February term. 
v. Suppose the writ bore teste ten years ago: it might as 
PATTEN & well be made returnable, to February term, 18#4, as 
OTHERS. this writ which bore teste of February term, 1810. If 
tested of February term, 1810, it ought to have been 
standing the returnable to August term, 1810, and not to February 





* intervention of 


the August term, 1811. - 
term between 
the teste and 


return of the Lhe appearance of the Defendants in error only cures 
writ. the wa.t of a citation, not a fault in the writ of error 
itself. 


March 14th....All the Judges being present, 


The Courr refused to quash or dismiss the writ of 
error on account of the irregularity of its teste. 








WALLEN vw. WILLIAMS. 
1812. 


March 13. 








Present....All the Judges. 


ERROR to the Circuit Court of the district of Ten- 
This Court pessee, to reverse a decree in Chancery. The Court 
will not quash below had issued a writ of habere facias possessionem 
issued by the to enforceits decree The writ of error was too lateto 


Court below to 
enforeeitsde. UV & Ssupersedeas to the decree. 


eree pending 

the writ of er JonzEs, for the Plaintiff in error, now moved to quash 

oferror be not the writ of habere facias as irregular, and contended 

’ var ecg that the Court below, sitting as a Court of Chancery, 

othe decree. onder the laws of Tennessee, could only enforce by ex- 
ecution decrees for the payment of money, and cited Ten- 
nessee Laws, Ed. 1807, p. 158. § 2. 


P. B. Key, contra. This Court has no jurisdiction 
to quash an execution issued from the Court below, and 
executed. But if this Court had the power to do it, it 
would not in its discretion quash a process which has © 
merely carried into effect the decree of the Court be- 
low. If the decree be reversed upon the merits, the ex- 
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ecution will be of no avail; but the Court will not an- WALLEN 
ticipate the merits upon such a motion. v. 
i WILLIAMS 
MarsHatt, Ch. J. The writ of error is to the ori- 
inal decree, which did not award this writ of habere 
acias. It-was awarded by a subsequent order of the 
Court, to which no writ of error issued. 








Topp, J. The attachment to compel a performance 
of the decree was unavailing; and upon the return of 
it, the habere facias was issued in conformity with the 
practice in that state, as admitted by the counsél on 
both sides in the Court below. It was ordered as a mat- 
ter of course, and no objection was made. If this mo- 
tion should prevail, it will make the writ of error ope- 
rate as a supersedeas, contrary to the intention of the 
act of Congress. 


ae 


Motion overruled. 





pS 





Ms‘KIM v. VOORHIES. 
1812. 





March 13th. 
Present....All the Judges. 


THIS was a case certified from the Circuit Court for 


the district of Kentucky, in which the opinions of the 4 § State Court 
Judges were opposed. don 


At the July adjourned term of the Court below, in ment. of the 
the year 1808, M:Kim, a citizen of Maryland, recover- of the U.S. 
ed a judgment in ejectment against Voorhies, a citizen of 
Kentucky, for the undivided third part of a water mill, 
with its appurtenances, in the county of Franklin, in 
the state of Kentucky. At the same time Voorhies fil- 
ed his bill in Chancery in the Court below against 
M:Kim, and John Instone, a citizen of Kentucky, and 
Hayden Edwards, a citizen of South Carolina, claim- 
ing an equitable dien on the said third part of the mill, 

&c. on account of contracts, &c. between Bennett Pem- 
berton (under whom Voorhies held the premises) and 
Hayden Edwards and John Instone ; Pemberton having 
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M‘xim sold the said third part of the mill, &c.. to, Edwands, 

v. who sold to Instone, who sold and conveyed to MsKim. 

voornies. Instone was the only Defendant served with process 

-——— from ine Court below. M*Kim and Instone answered 

tie bill, and brougiit on a motion to dissolve the. in- 

junction on the merits, which was overruled by the 

Court below. At the term next preceding November 

term, 1810, (Edwards not having answered) the Court 

below dismissed the suit as to him; and as to Instone, 

for want of jurisdiction ; after which Voorhies had leave 

to discontinue as to ALKim on payment of costs. The 

suit was accordingly discontinued. Previous to this 

disposition of the cause, Voorhies filed his bill in Chan- 

cery against the same parties in the State Circuit Court 

for the county of Frankliu, in the state of Kentucky, 

in which he set up the same equity as he charged in his 

bill in the Court below. On this bill he, by an order 

from one of the Circuit Judges of the State, obtained 

an injunction, staying all further proceedings on the 

said judgment in ejectment, until the matters of the said 

bill were heard in equity. This injunction was dissolv- 

ed at the July term of the Franklin Circuit Court; 

shortly after which the said injunction was reinstated by 

the order of the honorable Caleb Wallace, one of the 

judges of the Court of Appeals of the state of Kentucky, 

issued under the act of the general assembly of that 

state, passed at their December session in the year 
1807. 





‘The injunction issued in the cause by the State 
Court, and the order reinstating that injunction, were 
duly notified to the clerk of the Court below, and offi- 
cial copics of each lodged in his oflice. On the third 
tlay of the session of the Court below, at its Novem- 
ber term, 1810, MsKim, by his attorney, applied to 
the clerk of the Court below for a writ of- habere facias 
passessionem on the said judgment in ejectment, but the 
clev« refused to issue the writ in consequence of the in- 
junction and orders aforesaid ; whereupon MsKim, by 
his counsel, moved the Court below to instruct and or- 
der their clerk to issue a writ of habere facias possessio- 
nem, on the judgment of that Court, the injunction and 
orders aforesaid notwithstanding. Upon this motion of 
the plaintiff, the opinions of the Judges were opposed. 
The case was submitted by Harrer for the Plaintiff, 
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without argument. There was no appearance for the M‘KIM 

























‘Defendant. v. 
' VOORHIES. 
March 14th....All the Judges being present, ee 


Topp, J. stated the opinion of the Court to be, that | 
the State Court had no jurisdiction to enjoin a judg- 
ment of the Circuit Court of the United States; and 
that the Court below should be ordered to issue the 
writ of habere facias. 








BEATTY v. THE STATE OF MARYLAND. 1812. 


Mareh Sti. 





Present..,.All the Judges. 


ERROR to the Circuit Court for the district of AGuiensns 
Columbia, sitting in Washington. settled by an 
administrator 

This was an action of debt brought at the instance bret ben 
and for the use of Thomas Corcoran against Thomas * »0t concla- 
Beatty upon the administration bond of Mrs. Doyle, Sa his teen te 
administratrix, with the will annexed, of Alexander on the issue of 
Doyle. The Defendant was one of her sureties in that (r"t ve! 
bond. The Defendant after oyer pleaded a special — 
performance of every item in the condition of the bond. 
To which the Plaintiff replied a judgment de bonis testa- 
toris obtained by him, in May, 1799, against the admin- 
istratrix, fieri facias upon that judgment and a return of 
nulla bona. The replication also avers that the adminis- 
tratrix had in her hands, at the timéof the judgment, goods 
of her testator sufficient to satisfy the debt, but that she 
wasted them. The Defendant took issue upon the de- 
vastavit. 


’ 


Upon the trial of this issue, the Defendant below took 
a bill of excepsions which stated—that the Plaintiff of- 
fered in evidence the record of the judgment in May, 
1799, against the administratrix for 357 dollars, and 
the fieri facias returned nulla bona. And also the inven- 
tory which she had exhibited to the orphans Court of 
a ard county, in Maryland, in January, 1795. 
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\ 
amounting to 1.3701 2 7 Maryland currency, of which 

2001. is stated in the inventory to be cash. Also an ae- 

count of the administratrix with the estate of her testa- 
tor, rendered by her to the Orphan’s Court upon oath on 
the 17th of August, 1799, in which she charges herself 
With the sum of 1085l. in addition to the former inven~ 
tory, making in the whole 47861. and claims credit for 
sums paid to other creditors whose claims were not en- 
titled to pteference, amounting to 3566l.—leaving a 
balance still in her hands of 12201. eqtal to 3253 dollars, 
and also a second account rendered by her upon oath 
to the Orphan’s Court in November, 1799, charging 
herself with a further sum of assets to the amount of 
1.463 15 5 in addition ‘to the former balance and claim- 
ing credit for 141607 46 44 paid to sundry creditors 
not entitled to preference, and still leaving a balance of 
76l. in her hands to be administered. The Defendant 
then offered in evidence, a third account rendered by the 
adininistratrix to the Orphan’s Court in 1804, in which 
she charges herself with the former balance of 761. and 
claims allowance for. payments a:-1 commissions to the 
amount of 123/. leaving a balance in her favor of 471. 


‘L'o this account, as well as tothe two former, wag an-— 


nexed a certificate from the register of wills, that the 
administratrix made oath on the Holy Evangels of Al- 
mighty God, that the account was just and true as it 
stood stated, and that she had bona fide paid or secured 
tobe paid the several sums for which she claimed an 
allowance ** which after due examination passed by order 
of Court.” 


‘This account was offered as conclusive evidence for 
the Defendant on the issue. But the Court instructed 
the jury that it was not conclusive evidence in favor of 
the Defendant upon that issue; and further at the re- 
(nest of the Plaintiff’s counsel, instructed the jury that 
the said record of the judgment, the inventory and ‘the 
two accounts of the administratrix offered in evidence 
on the part of the Plaintiff were conclusive evidence in 
his favor to prove the devastavit on the part of the ad- 
ministratrix, to. the amount of the Plaintiff’s claim: to 
which instructions of the Court the Defendant except- 
éd; and the verdict and judgment being against him 
he brought his writ of error. 4 
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F. S. Key, for-the Plaintiff in error. 


The question is whether the final settlement of the 
administration account is conclusive. 


If the Court has a power to pass such an account—if 
it be a Court of competent jurisdiction, its sentence is 
conclusive upon every other Court. The sentence of 
the ecclesiastical Court is conclusive in England, as to 
all matters within its jurisdiction. Peake’s Law of Ev. 
69, 76, 78.— Ambler, 760—3, T, R. 125, 


The order of the Court, settling the account is a judi- 
cial, not a ministerial act. 


Had the Orphan’s Court power to settle and adjust 
the account? 


By the act of assembly of Maryland, of February, 
1777, c. 8, which was in force at the time these letters 
of administration were granted, the Orphan’s Courts 
had all the jurisdiction and authority which the com- 
missary general had before. 


By the act of 17415, c. 39. sect. 2, the commissary 
general was to proceed according to the laws of Eng- 
fund, and to hold his Court once every two months. By 
the $d section, he was to call all executors and admin- 
istrators to exhibit inventories within three months, 
and render accounts within twelve months next after ad- 
ministration committed; and to enforce obedience by 
attachment for contempt. By the 7th and 48th sections, 
he is to transmit an account of the distribution to the 
County Courts. By the 27th section there was an ap- 
peal to the Governor from the sentence of the Commpis- 
sary general, .. 


By the 34th section, the deputy commissaries had 
power to pass, audit and allow all such accounts as 





BEATTY 
V..' 
STATE OF 
MARY’D, 


—— = 


should come before them «relating toe dead men’s es; - 


tates,” not exceeding 50l. provided there were no con- 
troversy thereon; but if any person claiming any inter- 
est in such estates should object to any articles of the 
account, the deputy commissary was to send it, with 
all papers, &c. to the commissary general, «before 
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BEATTY whom all parties are to appear and defend their interest.” 

v. By the 40th section, the prerogative Court (which was 
STATE OF the commissary general’s Court) had like authority in 
MARY’D. enforcing obedience to its process, orders, interlocutory 
sentences and decrees, as the high Court of Chancery 
had. 


—— = 











By the act of 1718, c. 5, the person entitled to the 
residue of an estate may, after 12 months from the date 
of the letters of administration, sue «for such residuary 
‘*part as shall appear to be due by such accounts as 
** shall then be made up.” 


This jurisdiction over accounts appears also in the 
practice of the commissary’s Court, as stated in the 
deputy commissary’s guide, p. 45 to 49, which shows also 
that the settlement of the account by that Court was al- 
b ways holden to be conclusive upon the County Courts. 
In the appendix p. 198, is the form of a special com- 
i mission to pass an account. It appears also that all 
the vouchers are to be surrendered and filed upon 
passing the account. This shows that it must be con- 
clusive; for nothing could be more unjust than to oblige 
aman to be always ready to account and to support 

his account, after taking from him all his vouchers. 


- 


Duvaut, J. 


The account was only binding upon the representa- 
tives of the estate, the distributees; and they might still 
open itin the general Court. But the creditors are 
no parties to the settlement of the account, and cannot 
be bound by it. 


There can be no doubt that the judgment against the 
administratrix, the inventory and two first accounts 
i were conclusive evidence of a devastavit. 


Marsuatt, Ch. J. I believe that is the law through- 
out the United States. 


The Court is unanimously of opinion that the settle- 
j ment of the account by the Orphan’s Court is not con- 
clusive evidence for the Defendant upon the issue joined. 


‘Judgment affirmed. 
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UNITED STATES wv. JOHN TYLER. 1812. 
a 
THIS: case having been submitted without argu- Upon an in- 
ment— dietment for 
putting goods 
on board a car- 


Livingston, J. delivered the opinion of the Court as "ge, with in- 
tent to trans- 


follows : port them out 
of the United 
The Defendant was indicted under the act to enforce rage ever 
the embargo laws passed the 9th January, 1809, for Jan. 9, 1809, 
loading on carriages, within the district of Vermont, ‘he Puvish: 
nineteen barrels of pearl-ashes, with intent to transport offenceisafine 
the same without the United States: to wit, into the of four times 
° the value of 
province of Canada. the goods, it is 
j not nece 
» On a plea of not guilty, the jury returned the follow- a oe 
ing written verdict, which was recorded. = of the 
Ss. 
«‘The jury find that the said John Tyler is guilty of 
“the charge alleged against him in said indictment, 
«‘.and that the said pot-ashes were worth two hundred 


« and eighty dollars.” 


The Defendant moved in arrest of judgment, because 
the verdict was not sufficiently certain as to the value 
of the property charged in the indictment, the same 
having found the value of pot-ashes, whereas the De- 
fendaut was indicted for the intention of exporting pearl- 
ashes. 


Upon this motion, the judges being opposed in opi- 
nion, the same has been certified unto this Court for its 
direction in the premises. 


The law which creates this offence provides that the 
party shall, upon conviction, be adjudged guilty of a 
high misdemeanor, and finded a sum by the Court be- 
fore which the conviction is had, equal to four times 
the value of the property so intended to be exported. 
The Court, then, is of opinion that, under this law, no 
valuation by the jury was necessary to enable the Cir- 
cuit Court to impose the proper fine; and, therefore, 
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U. STATES that that part of the verdict which is objected to, is re- 
v. garded as surplusage, and cannot deprive the United 
TYLER. States of the judgment to which they became entitled 


————-— by the Defendant’s conviction of the offence laid in the 
indictment. 


It must, accordingly, be certified to the Court below, 


that it proceed to render judgment for the United 
States, on the verdict aforesaid. 


(END OF FEBRUARY TERM, 1812.) 
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THE UNITED STATES 
v. 


GORDON AND OTHERS. 


1813. 
Feb. 10th. 








Absent.... LIVINGSTON, J. and Topp, J. 


THIS was an action of debt brought in the District | 
Court of the United States for the district of Virginia, *. "(0° &: 
upon ah embargo-bond, dated the 2d of November, 1808, lic to carry to 


conditioned to reland the cargo of the Essex, in some t¢- Supreme 


port of the United States, the danger of the seas only United “States 
excepted. . hich hasbeen 
‘earried from 

The Defendants, among other things, pleaded the the District 


following. plea, viz.; «And the said Defendants for ot, °, th 


further plea why the United States ought not to have by writ of er- 
and maintain the said action, say, that the said bond O43. 4 
was given and executed for more than double the value good defence 
of the vessel and cargo, mentioned in the recital and 2 action 
condition of the said bond; to wit, in a sum of eight phrgo bond, 
thousand dollars more than double the said value; and that it was - 
the said last mentioned Defendants aver that the obli- $%c>frmere 
gors were constrained to execute the said bond by the the value of 
refusal of the collector of the port of Tappahannock to _ eae oe 
clear and permit the said vessel and her cargo to de- dhs ondiar‘ves 


part from the port and istrict of Tappahannock until ¢™strained to 


the same bond was executed as aforesaid, and this they Gre ‘vefast 7 
are ready to verify,” &c. a clearanee. 


To this plea there was a general demurrer, which 
was overruled by the district judge (T'yurx.) The 
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U. STATES United States carried the cause up to the Circuit Court 
v. — by writ of error, where the judgment was affirmed by 
Gorpon & Marsuaut, C. J. 














OTHERS. 

— The United States brought another writ of error to 
the Supreme Court of the United States, which was 
dismissed for want of jurisdiction; upon the authority 
of the case of United States v. Goodwin at the last 
term. 

— 
4813. BARTON wv. PETIT AND BAYARD. 
Feb. 4th. a 





Absent....JOHNSON, J. and Topp, J. 


If the original ERROR to the Circuit Court for the district of 


oom ba Virginia on a judgment rendered on a bond (technical- 
reversal of the AY Called in Virginia a + forthcoming bond”) given to 


dependent the marshal with condition to have certain goods forth- 
men coming at the day of sale appointed by the marshal ; 
coming bond” being goods which he had seized under a fi. fa. issued 


follows of upon a former judgment recovered by Petit and Bay- 
special certio- ard against Barton, which judgment was reversed at 
rarvis necessa- the last term of this Court. 

ry to bring up 

the execution 


npon which P, B. Key, for the —¢= in error, contended, that 


the bond was the record of the former judgment being referred to in 
given so as to 


show the con- the condition of the bond, was to be considered as 
nexion “wi _ of this record; and that the Court could judicially take 
recrenecormaes notice that it was the same which was reversed by thi 


Court at the last term, the transcript of which reco 


now remains with the clerk of this Court. But if the | 


Court could not judicially notice that fact, he moved 
for a certiorari to the clerk below to certify the record 
of the judgment on which the execution issued upon 
which the bond was given. 


E. I. Lee and I. R. IncErRsoxn, contra, contended, 
that the former record was no part of the present re- 
cord, and that the Court could not judicially know it to 
be the seme, and cited 4 Hen. and Mun. 298. 4 Wash. 94. 
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February 11th....W ssHiIneTon, J. delivered the opini- 
on of the Court as follows: * 


This is a writ of error to a judgment of the Circuit 
Court of Virginia, rendered upon a bond given by. the 
Plaintiffs in error with condition for the delivery, at a 
certain time and place, of property seized by the mar- 
shal to satisfy an execution which had issued from the 
same Court. The condition not having been complied 
with, this judgment was rendered upon motion and no- 
tice thereof duly served upon the obligors in the bond; 
agreeably to the laws of Virginia. 


It is not pretended that there is any intrinsic error 
in this judgment to warrant its reversal ; but it is con- 
tended that the reversal of the original judgment, upon 
which the proceedings in this record took place, re- 
quires necessarily the reversal of this judgment. The 
general doctrine is undeniably so; but the application 
of it to this case is not admitted. That the judgment 
in this record is dependent upon some other judgment 
is apparent from the bond which recites a prior execu- 
tion and seizure, by the marshal, of the property men- 
tioned in the condition, for the :purpose of satisfying it ; 
- but it does not appear judicially to the Court that the 
recited execution issued upon the identical judgment 
which has been reversed. The only difficulty which the 
Court has felt has been to devise some proper mode in 
this, as well as in all similar cases which may hereafter 
arise, to connect with the original reversed judgment 
that which is asserted to be dependent upon it. 


A certiorar: upon a suggestion of diminution would 
not answer the purpose, as the proceedings in the ori- 
ginal suit form no part of those in the subsequent suit: 
the only foundation of which are, the bond and notice: 
Neither does it appear regular for this Court to receive 
as evidence of the dependency of the latter upon the 
former judgment, the certificate of the clerk of the Cir- 
cuit Court. 


The Court has thought it best to direct a special 
writ to be framed applicable to cases.of this nature, to 
be directed to the clerk of the Court in which the judg- 
ments were rendered, to certify under the seal of the 
VOL. VII. 38 
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Court, the execution recited. in the bond on which the 
second judgment was rendered. This difficulty can 
never occur except in cases where all the proceedings 
in the original judgment, except the execution, are al- 


—-—— realy before this Court. The execution, therefore, 


18153. 


Hearsay evi- 
cence is in- 
competent to 
establish any 
specific fact, 


though no part of either the original or dependent re- 
cord, being certified by the propesed writ, will supply 
the only link necessary te prove the connexion between 
the two, judgments. 


In this case, the Court from the novelty of the prac- 
tice necessary to be adopted, will not permit the Plain- 
tiff in error to suffer in consequence of his not having 
applied sooner for a writ of certioraré, but will now di- 
rect the same to issue. In future the party must take 
the consequences of his neglect, if he should fail to have 
the execution certified in time. 


March 16th.... WASHINGTON. J. The Court has ex- 
amined the execution which has been sent up by certio- 
rari, and is satisfied that the judgment on whiclr it is- 
sued is that which was reversed at the last term. The 
judgment, therefore, on the forthcoming bond must be 
reversed also, 


Judgment reversed. 





MIMA QUEEN AND CHILD, 


PETITIONERS FOR FREEDOM, 
Vv. 


HEPBURN. 


Present..All the Judges except Tonn, J. 


ERROR to the Circuit Court for the district of Co- 
lumbia, sitting at Washington. 


4 


At the trial several bills of exception were taken. 
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4. The first was for the rejection of part of the depo- Mima, 
sition of Caleb Clarke, who deposed to a fact respect- queen & 
ing the ancestor of the petitioners which he had heard camp 
his mother say she had frequently heard from her fa- Vs 
ther. KEPBURN,. 

2. The second was for overruling part of the depo- which is, in its 
sition of Freeders Ryland, which stated what he had Ccpuuie o ke- 
heard Mary, the ancestor of the petitioners, say re- ing proved by 


specting her own place of birth and residence. sok tn 


, their own 
3. The third exception stated that after a juror was knowledge. 


sas . Claims to free- 
sworn the petitioners excepted to him because he was dom in io 


not an inhabitant of the county, but the Court overruled land are not 


" exempt from 

the exception. - that general 
4 rule. . 

4 The fourth exception stated that a talisman being Aer @ juror 

is sworno ex- 


challenged for favor, and having, upon being question- ception can be 
ed, avowed his detestation of slavery to be such that, taken to him 


in a doubtful case, he would find a verdict for the peti- $% sGarmtis 
tioners, and that he had so expressed himself with re- habitant of a- 
gard to this very case, and that if the testimony were jother county. 
ee eee > . If a juror be 

equal he should certainly find a verdict for these peti- chattenged tor 
tioners : the Court instructed the tryers that he did not favor, & apon 

. . . 1 

stand indifferent between the parties. hefore the try 
ers, he declare 
that if the evi- 
gence should 
be equal he 
6. The sixth exception stated that the petitioners, Svl4 sive « 
verdict iu favor 


having read the deposition of ‘R. Disney, stating that of that party 
he had heard a report from divers persons respecting spon whom 


2 i : s the burden of 
the manner of the importation of the ancestor of the pe- proof lies, the 


titioners, &c. the Court instructed the jury that if they Coart in the 
should believe fromthe evidence, that the existence of ren gee on 
soune qusere- 


the report was not stated by the deponent of his own gon oneht to 
knowledge, but from what had been communicated to r<iect him, al- 
him respecting the existence of such a report many ‘iush the be 
years after her importation, without its appearing by he so strong as 
whom or in what manner the same was communicated & revder_ it 
to him, then the evidence is incompetent to prove either Ponce to ul. 
the existence of such report, or the truth of it, low him to be 
sworn, 


5. The fifth exception was similar to the second. 


F. S. Key, for the Plaintiffs in error. 


The principal exception is to the opinion of the Court 
that in tracing a pedigree, the hearsay of hearsay is 
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not admissible. Caleb Clarke’s deposition, as to what 
he heard his mother say, was admitted, but, as to what 
he heard his mother say ber father said, was rejected. 
If this opinion be correct it will be impossible to prove 
any antient fact. 


Joun Law, contra. 


Hearsay is only admissible on the ground of necessi- 
ty and antiquity. 41 Wash.123. 2 Wash. 148. ‘There 
was no evidence of the death of the person whose de- 
clarations were given in evidence. Hearsay of hearsay 
is analogous to a copy of a copy. ‘The witness ought 
at least to state from whom he heard the report. ' 


JonES, on the same side. 


Every claim to freedom ought to be supported by the 
same kind of evidence as is necessary to support other 
claims. There is no rule of law that exempts it from 
the general principles of evidence, In the present case 
the hearsay was not introduced to prove pedigree nor 
prescription, nor custom ; but to prove that a certain an- 
cester came from England. It was the neglect of the 
parties that they did not urge their claim while they 
had legal evidence to support it. 5 T. R. 121. Outram 
0. Morewool. Although a general right may be proved 
by traditionary evidence, a particular fact cannot, ex- 
cept in tracing a pedigree. ‘The admission of hearsay 
is an exception to the general rule of evidence, and 
therefore must be confined strictly to the excepted 
cases, which are prescription, custom and pedigree ; cases 
in which the strength of the claim depends upon its an- 
tiquity. He who would use hearsay as evidence must 
first prove all the facts which would entitle him to use 
it, and must satisfy the Court that better evidence can- 
not be had. The hearsay must be of such a fact as, if 
the person were living, could be given in evidence by 
him. Hearsay evidence of a general reputation of a 
fact is not admissible. The witness himself must know 
the fact of general reputation. 


There are two objections 'to Disney’s deposition: 4. 
That he does not state who informed him, so that it 
may be known whetherthat person be living or not so 
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as himself to be a witness; and, 2. That a general re- mim 


putation of a fact is not evidence. ~ queEn & 
CHILD 
MorsE 11, in reply. v. 
HEPBURN. 


The general rule of evidence is, that if the evidence —__.___ 
offered be the best which the nature of the case admits, 
and leaves no presumption that there is better behind, 
it is admissible. 


Such evidence as this is always admitted in the 
Courts of Maryland, under whose laws this case was 
tried, and its use had been sanctioned by the authority 
of the highest Court of that state. The case cited by : 

_ the opposite counsel shows that it is admitted not only 
in cases of prescription, custom and pedigree, but in all 
cases of the like nature. So it has been received in set- 
ilement cases, in all cases of paupers, and in questions of 
antient boundaries in ejectment. The evidence taken 
upon commissions to mark and bound lands, under the 
statute of Marylan:, generally consists of testimony of 
this kind. 4 Harris and M+Henry’s Reports, 8%, 85. Af- 
ter a lapse of 100 years better evidence than this can- _ 
not be expected. The general reputation of the fact 
that the ancestor was free is sufficient to rebut the pre- 
sumption arising from color, and throws the burden of 
proof on the other side. 





As to the admission of hearsay, he cited Peake’s ev. 
10 to 13, ud. Appendix, p. 18. 


February 138th....Marsuau, Ch. J. delivered the opi- 
nion of the Court as follows: 


This was a suit instituted by the Plaintiffs in the Cir- 
cuit Court of the United States for the County of ) 
Washington, in which they claim freedom. On the 
trial of the issue certain depositions were offered by the 
Plaintiffs, which were rejected by the Court and excep- 
tions were taken. The verdict and judgment being 
rendered for the Defendants, the Plaintiffs have brought 
the cause into this Court by writ of error, and the case 
depends on the correctness of the several opinions 
given by the Circnit Court. 
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MIMA The first opinion of the Court to which exception 
QuEEN & was taken was for the rejection of part of the deposi- 
CHILD tion of Caleb Clarke, who deposed to a fact which he 
v. had heard his mother say she had frequently heard 
HEPBURN. from her father. ° 





The second exception is to the opinion overruling 
part of the deposition of Freeders Ryland, which stated 
what he had heard Mary, the ancestor of the Plaintiffs, 
say respecting her own place of birth and residence. 


The fifth exception is substantially the same with the 
second. ‘The question is somewhat varied in form, and 
the testimony given by the Defendant to which no ex- 
ception was taken is recited, and the hearsay evidence 
is then offered as historical; but the Court perceives 
no difference in law between the second and fifth ex- 
ceptions. 


The sixth exception is taken te an instruction given 
by the Court to the jury on the motion of the counsel 
for the Defendants, The Plaintiffs had read the depo- 
sition of Richard Disney, who deposed that he had heard 
a great deal of talk about Mary Queen, the ancestor of 
the Plaintiffs, and has heard divers persons say that 
Captain Larkin brought her into this cougigy, and that 
she had a great many fine clothes, and that old William 
Chapman took her on shore once, and that no body 
would buy her for some time, until at last James Ca- 
roll bought her. 


Whereupon the Defendant’s counsel moved the Court 
(o instruct the jury that if they find the existence of 
this report and noise was not stated by the witness from 
his knowledge, but from what had been communicated 
to him respecting the existence of such a report and 
noise many years after her importation, without its ap- 
‘ pearing by whom or-in what manner the same was com- 
municated to him, then the evidence is incompetent to 
prove either the existence of such report and noise or 
the truth of it: which instruction the Court gave, 


The Plaintiffs also read the deposition of Thomas 
Warfield, who deposed that John Jiams, an inspector of 
tobacco, told him that Mary the ancestor of the Plain- 
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tiffs was free and was brought into this country by mia 
Captain Larkin, and was sold for seven years. The queen & 
Court instructed the jury that if they should be satisfi- cup 
ed upon the evidence that these declarations of John v. 
Jiams were not derived from his own knowledge, but nEPBURN. 
were founded on hearsay or report communicated to ————.— 
him many years after the importation and sale of the 

said Mary, without its appearing by whom or in what 

manner such communication was made to him: then his 

said declarations are not competent evidence in this 

cause. ‘To these instructions the counsel for the Plain- 

tiffs excepted. . 


These several opinions of the Court depend on one 
general principle. The decision of which determines 
them all. It is this: That hearsay evidence is incompe- 
tent to establish any specific fact, which fact is in its na- 
ture susceptable of being proved by witnesses who 
speak from their own knowledge. 





However the feelings of the individual may be Ante- 
rested on the part of a person claiming freedom, the 
Court cannot perceive any legal distinction between the 
assertion of this and of any cther right, which will 
justify the application of a rule of evidence to cases of 
this description which would be inapplicable to general 
cases in which a right to property may be asserted. 
The rule then which the Court shall establish in this 
cause will not, in its application, be confined to cases of 
this parfjcplar description, but will be extended to 
others where rights may depend on facts which happen- 

ed many years past. 


It was very justly observed by a great judge that 
«‘ all questions upon the rules of evidence are of vast 
importance to all orders and degrees of men: our lives, 
our liberty, and our property are all concerned in the 
support of these rules, which have been matured by the 
wisdom of ages, and are now revered from their anti- 
quity and the good sense in which they are founded.” 


One of these rules is, that «« hearsay” evidence is in 
its own nature inadmissible. That this species of testi- 
mony supposes some better testimony which might be 
adduced in the particular case, is not the sole ground 
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mimA of its exclusion. Its intrinsic weakness, its incompe- 4 
quEEN & tency to satisfy the mind of the existence of the fact, 
cHILD and the frauds which might be practiced under its cover, 
v combine to support the rule that hearsay evidence is to- 

WEPBURN. tally inadmissible. th 


— 


= 


To this rule there are some exceptions which are 
said to be as old as the rule itself. These are cases of th 
pedigree, of prescription, of custom, and in some cases of st 
boundary. 'There are also matters of general and pub- n 
lic history which may be received without that full . Pp 
proof which is necessary for the establishment of a pri- sy 
vate fact. a 


’ 





‘It will be necessary only to examine the principles 
on which these exceptions are founded to satisfy the 
judgment that the same principles will not justify the 
admission of hearsay evidence to prove a specific 
because the eye witnesses to that fact are dead. But if 
other cases standing on similar principles should arise, 
it may well be doubted whether justice and the general 
policy of the law would warrant the creation of new ex- 
ceptions. The danger of admitting hearsay evidence 
is sufficient to admonish Courts of justice against light- 
ly yielding to the introduction of fresh exceptions to an | 

old and well established rule: the value of which is felt 
and acknowledged by all. 


Pa aaa 


If the circumstance that the eye witnesses of any fact 
be dead should justify the introduction of testimony to 
establish that fact from hearsay, no man could feel safe 
in any property, a claim to which might be supported 
by proof so easily obtained. 


“seem acest eh OC 8 CO ft Oo” 


This subject was very ably discussed in the case of 

the king against the inhabitants of Eriswell, where the 

question related to the fact that a pauper had gained a 

residence, a fact which it was contended might be 

: proved by hearsay evidence. In that case the Court 

: was divided, but it was afterwards determined that the 
| evidence was inadmissible. 


This Court is of the same opinion. 


nett tt i oot a, eee, eae Cie Moe 


, The general rule comprehends the case, , and the case 
is not within any exception heretofore recognized. 
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This Court is not inclined to extend the exceptions fur- 
ther than they have already been carried. 


There are other exceptions taken which appear on 
the record, but were rfot much relied upon in argument, 


The third’exception is to the qualification of one of 
the jurors. He was called as a talisman, and was 
stated to be an inhabitant of the county of Alexandria— 
not of Washington. 'The Court decided that he was a 
proper juryman, and he was sworn. Afier his being 
sworn the objection was made by the Plaintiff’s counsel, 
and an exception was taken to the opinion of the Court. 


Whatever might have been the weight of this excep- 
tion if taken in time, the Court cannot sustain it now. 
The exception ought to havé been made before the juror 
was sworn. 


The fourth’ exception also applies to an opinion given 
by the Circuit Court respecting the service of one of 
the persons summotied as a juror. James Reed, when 
called, was questioned, and appeared to have formed 
and expressed no opinion on the particular case; but 
on being farther questioned, he avowed His detestation 
of slavery to be such that in a doubtful case he would 
find a verdict for the Plaintiffs; and that he had so ex- 

sel himself with regard to this very cause. He 
added that if the testimony were equal he should cer- 
tainly find a verdict for the Plaintiffs. The Court then 
instructed the tryers that he did not stand indifferent 
between the parties. To this instruction an exception 
was taken. 


It is certainly much to be desired that’ jurors should 
enter upon their duties with minds entirely free from 
every prejudice. Perhaps on general and public ques- 
tions it is scarcely possible to avoid receiving some pre- 
possessions, and where a private right depends on such 
@ question the difficulty of obtaining jurors whose 
minds are entirely uninfluenced by opinions previously 
formed is undoubtedly considerable. Yet they ought to 
be superior to every exception, they eught to stand per- 
fectly indifferent between the parties, and although the 
bias which was acknowledged in this case might not 
VOL. VII. 39 
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perhaps have been so strong as to render it positively 
improper to allow the juror toe be.sworn on the jury, 
yet it was desirable to submit the case to those who felt 
no bias either way; and therefore the Court exercised 
a sound discretion in not permitting him to be sworn. 


There is no error in the proceedings of the Circuit 
Court, and the judgment is affirmed. 


Duvatt, J; 


The principal point in this case is upon the admissi- 
bility of hearsay evidence. The Court below admitted 
hearsay evidence to prove the freedom of the ancestor 
from whom the petitioners claim, but refused to, admit 
hearsay of hearsay. ‘This Court has decided that hear- 
say evidence is not admissible to prove that the ances- 
tor from whom they claim was free. From this opi- 
nion I dissent. 


In Marylatid the law has been for many years settled 
that on a petition for freedom where the petitioner 
claims from an ancestor who has been dead for a great 
length of time, the issue may be proved by hearsay evi- 
dence, if the fact is of such antiquity that living. testi- 
mony cannot be procured. Such was the opinion of 
the judges of the general Court of Maryland, and their 
decision was affirmed by the unanimous opinion of the 
judges of the High Court of Appeals in the last resort, 
after full argument by the ablest counsel at the bar. I 
think the decision was correct. Hearsay evidence was 
admitted upon the same principle, upon which it is ad- 
mitted to prove a custom, pedigree and the boundaries 
of land ;—because from the antiquity of the transactions 
to which these subjects may have reference, it is impos- 
sible to produce living testimony. 'To exclude hearsay 
in such cases, would leave the party interested without 
remedy. It was decided also that the issue could not 
be prejudiced by the tieglect or omission of the ancestor. . 
If the ancestor neglected to claim her right, the issue 
could not be bound by length of time, it being a natural 
inherent right. It appears to me that the reason for ad- 
mitting hearsay evidence upon aquestiou of freedom 
is much stronger than in cases of pedigree or in contro>” 
versies relative to the boundaries of land. It will be 
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universally admitted thatthe.xight to freedom is more MIMA 

important than thexight of property, QUEEN & 
CHILD 

And people of color from their helpless condition v. 

under the uncontrolled authority of a master, are entitled HEPBURN. 

to all reasonable protection. A decision that hear- ——-——- 

say evidence in such cases shall not be admitted, cuts up 

by the roots all claims of the kind, and puts a final end 

to them, unless the claim should arise from a fact of 

recent date, and such a case will seldom, perhaps never, 

occur. 































THE BANK OF COLUMBIA —— : £813: 
Tv. 


a Feb. 5th. ‘ 
PATTERSON’S Jdm’r. 





Absent Jounson, J. and Topp, J, 


ERROR to the Circuit Court for the district of Co- Upon a spe- 
Iumbia, in an action of indebifatus asswmpsit, brought contract 
by the Defendant in error against the president, direc- the part of the 
tors, and company of the bank of Columbia, in their Plaintiff. In- 


; ‘ debitat 
corporate capacity. There were four counts only inthe sumpsit will 


declaration. lie for the 
price. ) 

4 A’ simple 
ist. Indebitatus assumpsit, for matters properly charge- contract is not 
able in account. 2d. Indebitatus asswmpsit, for work and merssd oS H | 
labor done. 3d. Quanium meruit; and 4th, Insrmul ment, which 
merely recog- f 
computassent. nizes the debt, 
. and fixes the 
The Defendant pleaded non assumpsit, and a tender. mode of ascer- | 


taining its a- 
‘ = A : 
On the trial below, the Defendant took three bills of Upon gene- | 
exceptions. “ ? pA me 


meut executed 


The 4st stated, that the Plaintiff read in evidence a seal- srey, Be Giren 


ed agreement, dated 10th December, 1807, between Tye recital 


atterson and a duly authorized committee of the di- of a prier, in 
rectors of the bank, under their private seals. It re- agg fe ik 
cites, that a difference of opinion had arisen between has been exe- 


‘ 
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BANK oY Patterson and the committee for buildi new eS 
COLUMBIA ing-house, as to certain wo raof an agreement . 7 to 
v. e between Patterson and committee in 1804, | ww 
m 
-_. ¢ 


PATTER- and thereto annexed ; whereupon it was agreed, that 





: son’s all the work done by Patterson should be measured and k 
ApmM’r. valued by two persons therein mentioned according to th 
a certain rates, called in Georgetown old prices, and the eC 
cuted, does sum certified by them should be taken by both parties, ce 
rec xuosulsh in their settlement, as the amount thereof. It was also fo 
Wherevera thereby agreed, that the out-houses, respecting which ix 


—— . there had been no specific agreement, should be mea- 
acting within Sured and valued by the same persons in the same man- 
- Ne oa ofner. The agreement of 4804 referred to in, and an- 
purposes of ts Mexed to the agreement of 1807, was also offered in 
institution, all evidence by the Plaintiff, and states, that Patterson had 
eee ntrecs agreed with the committee to do all the carpenter’s work 
authorized a. required, agreeably to the plan of the new bank, and 
gents are ex- states particularly the manner in which it was to be 
oe icone. done; and that «in consideration of the work being 
ration ; and all done” as stated, the committee agreed to pay Patterson 
gy $,625 dollars as full consideration ; and that if, when 
law, and aij the work should be finished, the committee should be of 
f apy ot opinion that that sam was too much, Patterson agreed 
a request, raise to have the work measured, at the expense of the bank, 
! implied pro by two persons mutually appointed, who should take 
a miccs for the the old prices as the standard, and in case the bill of 
a of which an measurement did not amount to the sum of 3,625 dol- 
setion ies. Jars, Patterson agreed to take the amount of measure- 
ment, for full satisfaction. The Plaintiff then read in 
evidence a paper of particulars of the work, certified 
by the persons named in the agreement of 1807.' The 
Defefidants offered in evidence the plan of the building, 
and that it was built priecipally according to that plan, 
| and the agreement—and that any work other than that 
2 stated in the plan and agreement, was to be charged se- 
parately as extra work, and thatit was so charged by 
Patterson, before the 10th of December, 1807, the date 
of the 2d agreement, who presented the account (so 
¢harged) to the Defendants, claiming the amount of the . 
same, and claiming also for the work done under the 
agreement of 1804, the sum of 3,625 dollars, and prov- 


cd, that while the work was going on, the Defendants 4 q 
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paid ce sundry large sums of money on account 
thereof. : 
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The Court was thereupon prayed by the Defendants BANK oF 
to instruct the jury, that if they believed that the agree- conumB1A 


ment of 1804 was assented to by Patterson and the com- 


v. 


mittee as binding between them, and that the work PaTTER- 


therein contracted for was done by Patterson, and that 


S@N’S 


the sum of 3,625 dollars therein mentioned was claim- apm’R, 


ed by him on account of the same, then the Plaintiff 
could recover for no such work, but could only recover 
for the work done, extra of the said agreement ; which 
instruction the Court refused to give. 


It was contended by the Defendants counsel, Mor- 
sEL & Key, that in that refusal the Court below erred 
because, 


4. Although there were alterations in the building, 


after the agreement of 1804, yet Patterson was-bound by . 


that contract, as far as it could be traced—and could only 
recover for the extra work done under tht counts of this 
declaration, which were all general. 4. Comyn on con- 
tracts, 360.—Peake’s cases, 103. 


2. Because the Plaintiff was allowed to recover the 
value of certain work by measure and value, under the 
general counts, when he had contracted to do the said 
work for a certain stipulated price. Esp. MW. P. 138. 


The second bill of exceptions states, that the Defen- 
dants, upon the same evidence, prayed the Court to in- 
struct the jary, that the Plaintiff was not entitled to re- 
cover under any of the counts; which instruction the 
Court refused to give, but declared that the evidence 
was competent. 


In this refusal, it was contended thgt the Court erred, | 
because, the implied promise to pay for the extra work | 


was merged in the agreement of 1807, and there was no 
count on that, or the other agreement of 1804. 2. 7. 
R. 479. _ Foster v. Allenson. 


The third bill of exceptions states, that the Defen- 
dants prayed the Court to instruct the jury, upon the same 
evidence, that the Plaintiff could not recover, unless he 
should prove that the Defendants, after the measure- 
ment and valuation, expressly promised to pay the amount 
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BANK oF thereof to the Plaintiff—And that the jury could not 
coLUMBIA from the evidence offered, presume any such promise.— 
v. This instruction the Court also refused. 
PATTER- 
SON’S It was contended that the Court erred in this refusal, 
ApmM’R. because there was anexpress agreement under seal, re- 
——-——— lative to the work—and there was no count on that 
agreement. 


It was also contended, that a corporation aggregate 
could not promise otherwise than under its seal—and 
therefore the law could not imply a promise. 


In support of this proposition, the following cases were 
cited. Bac. Ab. 13. Tit. corporation. 4%. com. Dig. 258. 


Tit. Franchises.—Bro. co¥poration, pl. 34.—41. Vent. 47— 


1. Salk. 191.1. Bl. Com. pt. 2:—1. Roll. Rep. 82.— 
3. P. Wms. 419, Rex v. Bigg. 


Jones & C. Lex Contra—cited 5. Cranch, 64. De- 


veaux v. Bk. of U. S.—Doug. 526, and Kid. on Corpora- 
tions generally. 


nant they said the instruments were under the private 
a seals of the committee, not the corporate seal.—The de- 
a claration need not show whether the assumpsit be ex- 

press or implied. 1. Chitty on pleading, 333, note IF. 


Where the contract is executed general indebitatus 
assumpsitlies. Fit=gibbon+ 302.—Bul. N. P. 139, Wea- 
ver ©. Burrows. 1. Wil. 147. Alcorn v. Westbrook, Den- 

| nison’s opinion. 4. Bos. & Pul. 330.—3. Bos. & Pul. 582. 
a 6. East. 564, 569.—1. Sanders, 272, 276. note 2.—Cowp. 
a 28%, 289. 9. East@649.—1. T. R. a 24. Wat. 
= son v. Downes.—® Dall. 428. ~ 


: Srory J. delivered the opinion of the Court, as fol- 
lows : 


Several exceptions have been taken to the opinion of ~ 


the Court below, which will be considered in the order 
) in which the objections arising out of them have been 
; presented tous. Weare sorry to say that the practice 
of filing numerous bills of exceptions is very inconve- 





As to the form of action, viz. assumpsit and not cove- 
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nient ; for all the points of law might be brought before’ BANK oF 
the Court in a single bill, with a simplicity, which would conumBia 


relieve the bar and the bench from every unnecessary 
embarrassment. * 


As the argument on the first exception has proceeded 


v. 
PATTER- 
sONn’s 
ADM’R. 


upon the ground, that the agreement of 1804, was com> ———--———. 


pletely executed and performed, and the objection re- 
ates only to a supposed mistake in the form of the de- 
claration, it will at present be considered in this view, 
And we take it to be incontrovertibly settled, that inde- 
bitatus assumpsit will lie to recover the stipulated price 
due on a special contract, not under seal, where the cen- 
tract has been completely executed ; and that it is not 
in such case necessary to declare upon the special 
agreement.—Gordon v, Martin—Fitzgibbon 303.—Mus- 
son v. Price 4 East 147.—Cook v. Munstone, 4. Bos. & 
Pul, 354.—Clarke v. Gray, 6 East. 564, 569. 2. Sand. 
350. note 2.—In the case before the Court, we have no 
doubt that indebitatus assumpsit was a proper form of 
action to recover, as well for the work done under the 
contract of 1804, as for the extra work. It may, there- 
fore, safely be admitted (as is contended by the Plaintiff 
in error,) that where there is a special agreement for 
building a house, and some alterations or additions are 
made, the special agreement shall notwithstanding bé 
considered as subsisting so far as it can be traced. 
Pepper v. Burland, Peake’s Rep. 103. ‘The first excep- 
tion therefore, wholly fails. 


Under the second exception, the Plaintiff in error has 
made various objections. 


4. The first is, that though a promise would be im- 
plied by law, for the extra work against the corpora- 
tion, yet that such promise was extinguished, by ope- 
ration of law, by the provisions of the sealed contract of 
1807. It is undoubtedly true, that a security under 
seal, extinguishes a simple contract debt, because it is 
ofa higher nature—Cro. Car. 445. Raym, 449. 2. Jones 
158. 1. Burr 9.—5. Com. Dig. tit. Pleader 2. G. 12. But 
this effect never has been attributed to a sealed instru- 
ment which merely recognizes an existing debt, and pro- 
vides a mode to ascertain its amount and liquidation, 
At most, the sealed agreement of 1807. could not be 
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wit M of 
BANK OF construed to extend beyond this import. In no serise 
CoLUMBIA Could it be considered as a hi sectirity for the mo- 


Vv. 


PATTER- prevail, even supposing that the agreement were the 


ney originally due. This objection therefore cannot 


son’s deed of the corporation. 
ADM’ R. 
—=—_—s 2. A second objection is, that the special ents, 


connected with the certificates of admeastrement were 
inadmissible evidence under the general coutits, and 
could be admissible only under counts framed on the 
special agreements. 


To this objection an answer has already, in pat, 
been given. And we would further observe that if the 
agreements connected with the admeasurements, were 
the means of ascertaining the value of the work, the 
evidence was pertinent under every count. 2. Sawnd. 
122. note 2. And if the certificates of admeasurement 
were of the nature of ah award, they were clearly ad- 
missible under the insimul computassent count. Keen. 0. 
Batshore 1. Esp. Rep. 194. 


$. Another objection is, that as the agreement of 1807 
is sealed, and is connected, by reference with the prior 
Agreement, they are to be construed as one sealed instru- 
ment, and assumpsit will not lie upon an instrument un- 
der seal. 


The foundation of this objection utterly fails, for the 
agreement is not under the seal of the Corporation, but 
the seals of the committee ; and if it were otherwise, it is 
too plain for argument, that the original agreement was 
not extinguished, but referred to, as a subsisting 
ment. It is quite impossible to contend that the mere 


recital of a prior, in a later agreement, after it has been 


executed, extinguishes the former. 


Two other objections are made under this exception ; 
but as they are answered in the preceding observations, 
it is unnececsary to notice them farther. 


Under the third exception, the only objections relied 
on, are in principle the same, as the objections urged 
under the former exceptions and they admit the same 
answers, 
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‘The case has thus been considered all along, as though 


trator and the Corporation, and indeed some points in 
thy argument have proceeded upon this ground. Iti 
very clear, however, that neither the first nor secon 











agreements were made by the corporation, but by the }4DM’R. 


committee in their own names. In consideration"of the 
work being done, the committee, and not the corpora- 
tion, personally and expressly agree to pay the stipu- 
lated price. A question has therefore occurred how far 
the corporation were capable of contracting, except un- 
der their corporate seal; and if it were capable, as no 
special agreement is found in the casey how far the facts 
proved, shew an express or an implied contract on the 
part of the corporation. 


Antiently it seems to have been held, that corpora- 


tions could not do any thing without deed. 13. H. 8; 
12.—4. Hi. 75 6.—?7. H, 7s 9. ; 


Afterwards the rule seems to have been relaxed, and 
they were, for convenienc;”’s sake, permitted to act in or- 
dinary matters without deed; as to retain a servant, 
cook, or butler. Plow. 91. b.—2. Sand. 305. and gradue 
ally this relaxation widened to embrace other objects. 
Bro, Corp. 54.—3. Salk. 191.—3. Lev. 107. Moore 512. 
At length it seems to have been established that though 
they could not contract directly, except under their 
corporate seal, yet they might by mere vote or other 
corporate act, not under their corporate seal, appoint 
an agent, whose acts and contracts, within the scope 
of his authority, would be binding on the corporation. 
Rex v. Bigg, 3. P. Wms. 449; and Courts of equity, in 
this respect peeming to follow the law, have decreed a 
specific performance of an agreement made by a major 
part of a corporation,-and entered in the corporation 
books, although not under the corporate seal, 4. Fonb. 
605, Phil. ed. note (0. )—The sole ground upon which 
such an agreement can be inforced, must be the capacity 
of the corporation, to make an unsealed contract, 


As it is conceded, in the present case, that the com- 
mittee were fully authorized to make agreements, there 
could then be no doubt, that a contract made by them in 


the name of the Corporation, and not in theif own names. 
VOL. VII. 40 
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the contracts were made between the Plaintiff’s adminis- COLUMBIA 
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BANS OF would have been .binding.on the corporation. As, how- 
COLUMBIA ever, the committee did not so contract, if the principles 


of law on this subject stopped here, there would be no 
medy for the Plaintiff, except against the committee. 





The technical doctrine, that a cerporation could not 
contract, except under its seal, or, in other words, 
could not make a promise, if it ever. had been fully set- 
tled, must have been productive of great mischiefs. In- 
ileed as soon as the doctrine was established that its re- 
gularly appointed agent could contract in their name 
without seal, it was impossible to support it; for other- 
wise the party who trusted such contract would be 
without remedy against the corporation. Accordingly 
it would seem to be a sound rule of law, that wherever 
a corporation is acting within the scope of the legiti- 
mate purposes of its institution, all parol contracts made 
by its authorized agents, are express promises of the 
corporation; and all duties imposed on them by law, 
and all benefits conferred at their request, raise implied 
promises, for the enforcement of which, an action may 
well lie. And it seems to the Court, that adjudged 
cases fully support the position. Bank of England wv. 
«Moffat, 3. Bro. Ch. Rep. 262.—Rex. v. Bank of England 
Doug. 52%, and note ibidem.—Gray v. Portland Bank, 3. 
Mass. Rep. 364.—Worcester Turnpike Corporation v. Wil- 
lard, 5. Mass. Rep. 80.—Gilmore v. Pope, 5, Mass. Rep. 
491.—Andover & Medford Turnpike Corporation v. Gould, 
4. Mass. Rep. 40. 


In the Case before the Court, these principles assume 
a peculiar importance. The act incorporating the Bank 
of Columbia, (act of Maryland, 1793, ch. 30,) contains 
no express provision authorizing the corporation to 
inake contracts. And it follows, that upon principles 
of the common law, it might contract uader its corpo- 
rate seal. No power is directly given to issue notes 
not under seal. The corporation is made capable to 
have, purehase, receive, enjoy and retain, lands, tene- 
inents, hereditaments, goods, chattels and effects, of 
what kind, nature, or quality, soever, and the same to 
sell, grant, demise, alien, or dispose of—and the beard 
of directors are authorized to determine the manner of 
doing business, and the rules‘ and forms to be pursued ; 

to appoint and pay the various officers, and dispose of 
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the money or credit of the bank, inthe common course BANK or 

of banking, for the interest and benefit of the proprie- conumB14 
tors. Unless, therefore, a corporation, not expressly ”. 
authorized, may make a promise, it might be a serioudi PATTER- 
question, how far the bank notes of this bank were le-' son’s 
gally binding upon the corporation, and how far a de- | apM’R. 
positor in the bank could possess a legal remedy for his ——-—— 
property confided to the good faith of the corporation, 
In respect to insurance companies also, it would be a 
difficult question to decide, whether the Taw would ena- 
ble a party to recover back a premium, the considera- 
tion of which had totally failed. Public policy therefore, 
as well as law, in the judgment of the Court, fully justi- 
fies the doctrine which we have endeavored to establish. 
Indeed the opposite doctrine, if it were yielded to, is so 
purely technical, that it could answer no salutary pur- 
pose, and would almost universally contravene the pnb- 
ic convenience. Where authorities do not irresistibly 
require an acquiescence in such technical niceties, the 
Court feel no disposition to extend their influence. 
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Let us now consider what is the evidence in this case, 
from which the jury might legally infer an express, or | 
an implied promise of the corporation. ‘The contracts 
were for the exclusive use and benefit of the corpora- 
tion, and made by their agents for purposes authorized 
by their charter. ‘The corporation proceed, on the 
faith of those contracts, to pay money from time to time 
to the Plaintiff’s intestate. Although, then, an action 
might have laid against the committee personally, upon 
their express contract, yet as ‘the whole benefit resulted 
to the corporation, it seems to the Court, that from 
this evidence the jury might legally infer that the cor- 
poration had adopted the contracts of, the committee, 
and had voted to pay the whole sum which should be- 
come due under the contracts, and that the Plaintiff’s 
intestate, had aceepted their engagement. As_ to the 
extra work, respecting which there was_no specific 
agreement, the evidence was yet more strong to bind 
the corporation. 


In every way of considering the case, it appears to 
the Court, that there was no error in the Court below, 
and that the judgment ought to be affirmed. 
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Feb. 6th. 


Absent....JOHNSON, J. and Topp, J. 


ERROR to the Cifcuit Court for the district of | 


eee <> Rhode-Island, in an action of assumpsit, brought by 
indemnity, a Carrington against Clark, in bis life time, and prosecu- 
ae te per ted against his executors, after his decease, to recover 
son to be in- from them five ninths of the amount of a judgment re- 


feisty dinsines coyered by Smith and Co. of Hamburgh, against Car- 


especially if Fington upon a claim against him jointly with Greene 
obtained on and Barker, and J. C. Nightingale ; Carrington havy- 





notice to the . 
warrantor, is ing paid the whole. 
admissible evi- 


dence in a suit ‘The declaration contained the usual money counts, 


his contract of and several counts upon a special undertaking by Clark 

ey ,. to comply with the contract between Greene and Bar- 
person who ¢ " vas 

upon receiving Ker and Carrington, which contract was averred to be 

an assignment tg pay all debts contracted by Carrington with Smith 


ea . and Co. on account of the owners of the ship Abigail, 


security for ain the proportion in which they are interested therein ; 
comiwin the owners being Greene and Barker for five ninths. 
the contract of J. ©, Nightingale for two and an half ninths, and Car- 
= ry ed rington for one and an half ninths ; Clark having re- 
wwnee of the ceived from Greene and Barker, who had become insol- @ — | 
ae > vent, an assignment of their share in the ship and car- + | 
that contract 93 and Carrington having paid over to Clark, five 

although it ex- ninths of the proceeds thereof. Aad ; 
eceedinamonunt .. ° ‘ 

the value of 


the shareof A bill of exceptions was taken to the opinion of the 
ee Court below, and to the admission in evidence of a let- 
him, ter from Clark to Smith and Co. of the 30th of June, 
. 4800—and of a letter from Greene and Barker, to 
Smith and Co. of the 12th of July, 1800—and of the 
writ, proceedings and judgment, in the suit of Smith 
and Co. against Greene and Barker, J. C. Nightingale 

and Carrington. ' 


The letter of 30th June,.1800, from Clark to Smith 
and Co, says, « This will be handed to you by Mr. Ed- 
«ward Carrington, who goes supercargo of the ship. 
«‘ Abigail, of which he is a part owner in company with =. 
.« Messrs. Greene and Barker and John C. Nightingale. 
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« They have concluded to send their ship on frei 4 
«« your city, where having no correspondent, I do myself EX’RS. 
’ “the pleasure of recommending them to your notice. - v. 
«*Mr. Carrington proposes continuing in the ship, and CARRING- 
“it is probable will require your advice and assistance TON. 
«‘in the voyage which he intends carrying into execu- —— 
“tion, Ihave ever found these gentlemen persons of 

«‘ strict integrity, and I doubt not will punctually fulfil 
‘any engagements they may enter into with you.” 





































The letter of the 12th of July, 1800, from Greene and 
Barker to Smith and Co. is as follows: 





«New York, 12th July, 1800. 
«* Messrs. George Smith and Co. 


«« Gentlemen—By the recommendation of our mutual 
*‘ friend, Mr. John Innes Clark, of Providence, we are 
“induced to make an acquaintance with your house, 
“and we have accordingly recommended Mr. Edward 
« Carrington, supercargo of the ship Abigail, (of which 
«he, together with Mr. John C. Nightingale and our- | 
“selves are owners) to call on you for. the ‘| 
‘aid he may require while in your city. We have 
“pened our plans of a voyage for the Abigail to your 
‘‘sMr. Adamson, which he doubts not you will readily 

‘ “coincide with, and render Mr. Carrington the neces- 

‘sary aid he may require. We shall consider our- 
«selves responsib'e for all contracts which Mr. Car- 
“rington may make in the business of this ship, and an- 
* ticipate the pleasure of your being well satisfied with 
“his strict fulfilment of them. We have handed your 
«‘ Mr. Adamson bills of lading for a parcel of dye-wood, 
«‘ shipped in the Abigail with an order to get one thou- 
‘sand pounds sterling insured on her cargo and freight, 
«and shall draw on you in consequence for seven hun- 
«‘ dred and fifty pounds sterling. 


ss We are, your most obedient servants, 
« GREENE & BARKER. 


«Please effect the above insurance, if not already done. 
«WM. ADAMSON,” 
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"ee crarn’s "The record of the proceedings in the suit of Smith 
EX’RS. 


v. 


CARRING- 


TON. 





and Co. v. Carrington and othérs, was objected to be- 
cause Clark was nota party to it... But it was proved 
that Clark had a power of attorney.from Carrington, 
who was in Canton, and conducted the defence of that 
suit in his behalf. 


The evidence principally relied on by the Plaintiff in 
support of his action was a letter from Clark to him of 
the 16th of March, 1801, written at Providence. That 
- of the letter which relates to the subject is as 
follows : 


«‘Mr. Edward Carrington, 
«* DEAR SER, 


‘«* Since your departure from hence, our friends Messrs. 
«> Greene & Barker, have been so unfortunate as to reduce 
‘them to the necessity of compromising with their credi- 
«‘tors. In order to secure me for the indorsements I have 
*‘ made in their behalf, they have conveyed to me two 
«thirds of the ship Abigail, with her appurtenances 
‘salso five sixths of two thirds of the cargo. Situated 
«as this business is, I have to recommend your mak- 
‘sing the utmost dispatch in your sales and proceeding 
«¢immediately for this place, with such articles as you 
«shall receive in return for the sales of your outward 
‘‘cargo, submitting the articles entirely to your judg- 
«‘ment ; but I recommend that you leave no part of the 
«<property behind you, if it can possibly be avoided. 
‘‘ With respect to the ship, notwithstanding I have a 
«« bill of sale from Greene and. Barker of two thirds, I 
«‘shall view you (if you return here with her) as the 
‘owner of such proportion as agreed upon between 
«‘ you and them, and I give you my word that you shall 
‘«sreceive from me every aid and support in settling the 
business to mutual satisfaction, that is in my power. 
+s Mr. John Corlis, who has undertaken to conduct the 
-« business for Mr. John C. Nightingale, writes you by 
‘‘ this opportunity, and will assure you in his behalf of 
«* one-sixth of one-third from him—that is to say, to 
«emake you an owner in the whole ship Abigail and 
«‘appurtenances of one complete sixth, and the same 
«< proportion in the cargo, and Greene .and Barker’s 
«‘ contract with you, shall in every respect be fully com- 
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«« plied with, the same as it would have been done with ‘cuarK’s ‘ 


‘«¢ them, had they continued owners.” 


The answer of Carrington to this letter was as follows: ca 


«< Havanna, April 22d, 1801. 


«‘ John Innes Clark, Esq. 
« SIR, 


‘«‘ Triplicate your letter of 16th of March, was handed 
me this day, original and duplicate having not appear- 
ed. Your letter gives me the first advice of our friends 
Messrs. Greene and Barkers misfortunes by the fire, 
and am very sorry that they have been obliged to dis- 
pose of the Abigail and her cargo under their present 
situation of a bottomry to Messrs. Geo. Smith and 
Co. at Hamburg. But I presume and doubt not Messrs. 
Greene and Barker have acquainted you with the exact 
situation of them, and have only disposed to you of that 
part of the ship and cargo ,thaj may remain after the 
bottomry bond is settled and discharged. 


«In consequence of the capture and detention of part 
of the cargo and bad condition of the ship, I have been 
unable to return direct to Hamburg, and obliged to 
make up a voyage for Providence, and have advised 
Messrs. Greene and Barker with particulars and desired 
them to cause insurance to be made thereon. I shall 
leave heré this day and join the ship and hope to be at 
sea ina day or two. Should the voyage meet no other 
further disappointment, I flatter myself that after set- 
tling the accounts of the adventure, it will turn to some 
advantage and leave a considerable balance due Messrs. 
G. and B: and beg tc «:sure you that every thing that 
is consistent and within my duty in this business I shall 
give the strictest attention and consult you therein. 


I am, with esteem and respect, 
Your obedient servant, | 
EDW. CARRINGTON.” 


Carrington, while at Hamburg in order to_ procure 
a cargo for the ship, had obtained credit with Smith 
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and Co. to a large amount upon the hypothecation of 
the ship by a-bottomry bond, and upon agreeing to re- 
turn to Hamburg with a cargo; for which purpose: he 
engaged Smith and Co. to procure insurance to be made 
in a large sam upon his return voyage.~ The premium 
on this insurance constituted a considerable part of the 
debt due to Smith and Co. upon which they recovered 
judgment against Carrington. as before stated. . One of 
the grounds of defence taken by Clark’s executors, was 
that Carrington had neglected to give notice to Smith 
and Ce. of the dereliction of the return voyage in due 
time to save that premium of insurance, and therefore 


he alone ought to suffer by it. The Judge, in the Court 


below, in charging the jury, (as the manner is in Rhode- 
Island,) said «Great blame is attempted to be thrown 
‘son Mr. Carrington for not giving notice to George 
« Smith and Co. that he had changed his voyage so as 
«‘to prevent the insurance being made from Havanna 
«‘to Hamburg; and the Defendants say that for his 
“neglect in not giving, such timely notice, he ought 
*‘ alone to pay the whole of that premium—of this you 
«will judge.” The judge also said, « I conceive the 
««case to be clear, that as Greene and Barker were in- 
«‘ terested five ninths in the voyage, they were bound to 
« indemnify Mr. Carrington. in the same proportion for 
««the damage he should sustain by the contract with 
«George Smith and Co.” And again he says, «If 
« Mr. Clark received from Mr. Carrington more than 
«five ninths of the surplus. after paying the company’s 
« debts, and Mr. Carrington has since been obliged to 
«pay those debts, Mr. Clark is bound to refund his 
« proportion.” 


The Judge finally concludes his charge in this manner, 


«« Having gone through the case at great length and 
“ conceiving it on the whole to rest principally on ques- 
“‘ tions of law, I will give you my opinion explicitly up- 
«<on them, so that if your verdict should be against-the 


‘s Defendants, they may have an orportunity to bring — 


‘* the cause before the Supreme Court. 


‘I conceive that Mr. Clark’s letter bearing date 
«*March 16, 1804, at Providence, and directed to Mr. 
«Carrington, at Havanna, and received by him 22d of . 
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‘ 

«April, 1904, taken in connéction with the other evidence OLA 

«in the case, ought to be condsidered as a letter of guar. ExX’RS. 
“anty, and binding Mr. Clark to pay five ninth parts v. 
<n en to George Smith and Co. as ascertdin- CARRING- 
sed by judgment in their favor against Mr. Car- ‘on. 


« rington. ——— 


‘‘ T am also of opinion that Mr. Clark having receiv- 
«ed of Mr. Carrington, a large sum of money, under 
«and by virtue of the assignment, from Greene and 
«¢ Barker, of their interest in the ship Abigail and car- 
“go, was bound, wnder the circumstances of this case, as 
«6 made out and established by the evidence, to refund the 
«same or so much thereof, as would amount to five 
“ninth parts of the debt due to George Smith and Co. 
« What sum Mr. Clark received, is a question of fact 
proper for you to decide.” 


The verdict and judgment being against the Defen- 
dants, they sued out their writ of error. 





C. Les, for Plaintiffs in error. 
The bill of exceptions is, 
4. To the admission of improper evidence, and 


2. To the judge’s opinion as to the effect of that evi- 
dence. 1 


1. As to the admission of improper evidence. The 
letter of the 30th of June was irrelevant and could have 
no effect upon the present case. The lette® of 12th of 
July, 1800, from Greene and Barker to George Smith & 
Co. was improper evidence in the case, because it was 
between other parties. Clark had no knowledge of 
such a letter when he agreed to comply with ‘the con- 
tract of Greene and Barker with Carrington. ‘The re- 
cord of proceedings in the case of Smith and others v. 
Carrington was inadmissible because Clark was not 


party or privy to that cause. 


2. As to the epinion of the j upon the effect of 
the evidence. - Jefe 
VOL. Vit. at 
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©LARK’S The letter of 16th of h, 1804, did not bind 
ex’rs, Clark to pay any money to George Smith & Co. It 
‘. | was intended only to bind Clark to permit Carrington 
CARRING- to have one sixth of the ship and cargo according to 
ron. _ the contract between him and Greene and B r. The 
——--—— engagement of Clark was also upon a condition pre- 
cedent, viz, that Carrington should retorn with the 

ship to Providence: which condition he never perform- 

ed. It was very important to Clark te get possession 

of the ship, and he therefore annexed the condition to 

his promise, that the ship should be brought to his 

place of residence. There is no evidence that Clark 


knew of any other contract between Greene and Barker 


and Carrington than the agreement that he should have 
one sixth of the ship, The judge ought not to have left 
it to the jury to decide whether the conduct of Carring- 
ton, in not bringing the vessel to Providence, was satis- 
factory to Clark; as a compliance with the condition of 
his promise ; but ought to have told the jury that the 
condition had not been performed, and therefore Clark 
was not bound by his promise. 


The judge also erred in directing the jury that the 
letter of the 16th of March ought to be considered as a 
letter of guarranty, and binding Clark to pay five ninth 
parts of the judgment recovered by Smith & Co. v. 
Carrington. That judgment may include items. for 
which Greene and Barker were not liable to reimburse 
Carrington. He erred also in directing the jury that 
the special counts were supported by the evidence, and 
that the Plaintiff might, upon the money counts recover 
less than the proportion of the judgment of Smith & Co. 

* 


Carrington had no equitable claim on Clark. Clark 
was not liable at all unless he was bound by the letter 
of 16th March. As to the premium of insurance upon 
the return voyage from Havanna to Hamburg, which 
constituted a great part of the claim of Smith & Co. 
against Carrington upon which their judgment was 
founded, it was an expense which arose solely from the 
neglect of Carrington to give due notice to Smith & Coe. 
of his relinquishment of the return voyage, and there- 
fore Carrington could not have recovered any part. of 
it from Greene and Barker; and the judge ought to 
have instructed the jury accordingly. 
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Clark was a creditor of Greene and Barker, andhad c1iaRk’s 
as. much equity as any other creditor. He took thebill ux’xs. 
of sale without notice of any prior equity. Clark, by vv. 
accepting the bill of sale, could not be considered ag a CARRING- 
partner, nor liable for any transactions prior to his in- Ton. 
terest in the ship and cargo. If Greene and Barker ——-—— 
had never paid for the ship and had become insolvent, 

Clark could not have been held liable to the vendor. ' 
There was no lien on the vessel or cargo. An assignee 

is not a partner. There is no partnership without an 

agreement. 4 H. Bl. 37,48. Watson on Purt. 24, 67. 

3 Bos. and Pul. 288, Parker v. Parker. 289, Chapman 

v. Cross. 




























STockTOoN, contra. | 


Upon every principle of law and justice this judg- 
ment ought to be affirmed. The suit was by one 
joint owner to recover of another joint owner a pro- 
portion of a joint debt recovered against the Plain- 
tiff. The verdict of the jury has setiled all the ques- 
tions of fact. There is no error in the form of the 
charge given by the judge to the jury. 


4. As to the points of law arising in the case. The 
charge given by the judge to the jury regards two sub- 
jects: 4. That the letter of the 16th of March was, in 
connexion with the other evidence, a guarranty for five 
ninths of the debt due to Smith & Co. And, 2. That 
Clark, having received upon his five ninths of the ship 
and cargo, more than his proportion, ought to refund. 


Ses See Se 


4. As to the letter, of 16th of March. It clearly 
binds Clark to do, in regard to that ship and cargo, 
and to the adventure, whatever Greene and Barker 
would have been bound to perform had they continued 
owners, There cannot be a doubt that Greene and 
Barker, as joint owners with Carrington, would have 
been bound to reimburse to Carrington five ninths of | 
the debt due to Smith & Co. which Carrington had 
been compelled to pay. It is clear also that. Clark un- 
derstood his liability as going to that extent. This is 
to be inferred from his silence as to the letter of the 22d 
of April, 1801, which Carrington wrote to him in reply 
to his of the 16th of March; from the sanction which 
Clark gave to the subsequent voyage to London by his 
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etarx’s letter of 15th of May, 1802; from his having 
Ex’Rs. himself in account with five ninths of the out-fit for 
~ yoyage; from his having joined ih another adventure 
CARRING- as to of the cargo left at Guadalape ; from his let- 
Tey. ter of the 9th of July, 1801; frum his having conducted 
—~—-—— the defence of the suit of Smith & Co. against Carring- 2 
ton; from his affidavit made to obtain a continuance of { 
that suit; and finally, by agreeing to refer this cause 
to arbitrators to ascertain the amount for which the 
judgment should be rendered, thereby admitting a good 
cause of action against him. 


ae fee Ot beeen CUCU, CL. ee ee eee oe eee 


If all the part owners are not named in a suit, and if 
those who are named do not plead that fact in abate- 
ment, and judgement be' obtained against them, they 
may compel the others to contribute. Abbot, 71, § 13, | 
first London edition. 2 Bos. and Pul. 268, 270. 1 East. 30. | 





But Clark was liable as a joint owner, independent ' 
of the express undertaking contained in his letter of the 
46th of March. And even if he is to be considered as 
the mere assignee of Greene and Barker, he must stand 
in their place and take their interest cum onere. No 
person claiming under a partner, or joint owner, can 
claim more than such partner or joint owner could 
have claimed, if he had not assigned his interest. Cow- 


per, 449, Fox v. Hanbury. 


2. The second opinion of the judge was, that if Clark 
had received the proceeds of five ninths of the ship and 
cargo, he was bound to refund five ninths of tlie debt 
which Carrington had paid to Smith & Co. and that 
Carrington had a right to recover the same in this suit 
upon the money counts. In this opinion also he was 
correct. ' 


If a person has received money, which by subsequent 
events he ought in equity and justice to refund, itis | 
money had and received for the use of the Plaintiff. 
He might also in this case recover on the count for 
money paid, laid out and expended for the use of the 
Defendant. He paid the whole of the joint debt of 
which the Defendants ought to have paid five ninths. 


_ The Plaintiff was also entitled to récover on the spe- 
cial count. The only question, on the point of plead- 
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ing, is whether the contract in the letter be materially cLann’s 
variant from the count. The only variance alleged is Ex’Rs. 
in regard to the bringing of the ship to Providence; but _—v. 
the count is as general as the letter. The only question caBRinG- 
then is whether the return of the vessel to Providence Ton. 
was a Condition precedent of the contract contained in 
the letter. The word «.here” is satisfied if the vessel 
came into the United States. This was a question pro- 
perly submitted to the jury. Could it mean, that the 
Plaintiff was bound at his peril and at all events, to 
bring the vessel into Providence? Shall nothing excuse 
him? Capture? nor tempest? nor the clear interest of 
the concern? - 


As a partner, and especially as husband of the ship, 
he had a discretion to act for the common benefit of all 
concerned. Abbot, 58,59. ‘The condition was substan- 
tially performed. If, not, it was dispensed with by 
Clark. Time and place are not of the essence of the 
contract. If a horse be sold to be delivered at a certain 
place on a certain day, and the purchaser, before the 
day, receive the horse at another place, the contract is 
fulfilled. Clark made no objection to the delivery of 
the ship at Norfolk, but agreed to a new Voyage 
thence to London, and received the proceeds of that voy- 
age without objection. He is bound by his acquiescence. 


Then as to the admission of evidence. 


4. It is objected that the record of the case of Smith 
and Co. v. Carrington, ought not to have been admit- 
ted in evidence, because it was res inter alies acta. 


This objection admits of three answers. 


4. It dees not apply to this case because Clark, al- 
though not an ostensible party, was a party in interest. 
Where the parties are substantially the same, the re- 
cord is evidence.—Gill. 35, Doug. 517, Kinnersly 0. Small. 
4» Dall. 120. r 


2. The 2d answer is that this is either a case of in- 
demnity or warranty ; and there is a privity between 
the person indemnified and the person indemnifying. 


The root of the principle is found in the common law 
doctrine of warranty. If-the party were called to war- 
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cLaRK’s rant, the judgment was conclusive against him; and 

Ex’rs. when the writ of warrantia charte yi to cov 
v. the same principle applied.—4, Reeves, 167. Where a 
CARRING- person indemnified gives notice, to the. n indemni- 
vow. fying, that a suit is brought against him, the judgment 
——--— is conclusive against the latter in a suit by the former 
against him for indemnity.—3,. I. R. 374, ‘Duffield v. 
Scott. 41. Johnson, 517; Blandsdell ». Glasscock... Soin 
an action of covenant on sale of land, the Plaintiff must 
show an eviction, which he can only doby the record of 

the suit against him.—6, Johnson, 158. 


The principle of res inter alios acta never applies to q 
case of indemnity. Clark not only had notice, but ac- 
tually defended the suit. 


3. The 3d answer is that a judgment ascertaining a 
precise fact, character, or privilege is always evidence, 
whenever that fact, character or privilege comes in 
question between other parties.—2, Strange 1109.—5, 
Bur. 2601.—1, Bur. 146, 9, Mod. 66. 


It is objected also that the letter from Clark to Smith 
and Co. of 30th. of June, 1800, was irrelevant and 
therefore ought not to have been read in evidence. But it 
clearly refers to the subject-matter. It is also said that 
the letter from Greene & Barker to Smith & Co. was a 
letter between others, and ought not to have been admit- 
ted as evidence against Clark. But it was a letter from 
those under whom Clark claims, and by whose acts he 
is bound, so far .as those acts relate to the property as- 
signed to him. It was also evidence of the engage- 
ments of Greene and Barker, which Clark had under- 
taken to perform. 


But it is said that Carrington ought not to recover, 
because the loss of the premium upon the insurance 
was owing to his negligence in not giving earlier-no- 
tice of the alteration of the voyage.—The answer is, 
that this was a matter left to the jury and properly. in 
issue between the parties. ‘There is no evidence of neg- 
ligenee in the record. 


HunTER, on the same side. 


‘The letter of the 16th of March was in itself a guar- 
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ranty. And all the acts of Clark show that such was his cLank’s 
understanding of it. _ ) ExRs, 
j Ve 
The judgment of Smith and Co. v. Carringign was caRRinc- 
admitted only as evidence of the amount recovered. All ‘on, 
the cases on this subject are collected in the American ——-—— 
edition of Peak’s Law of Evidence, p. 45, 47. 


As to the count for money had and. received«—This 
was money paid by mistake, in supposing that the debt 
claimed by Smith and Co. could not be recovered. Or 
it was a case of trust, Clark having received the money 
upon the understanding that he would pay his propor- 
tion of whatever Smith and Co. might recover. 


The premium of insurance was paid by Smith and 
Co. before it was possible that they could have received 
notice of the change of the voyage. 


If Carrington was an agent, his acts have been sanc- 
tioned by Clark, If he was guilty of misconduct, Clark 
has waved it. 


The agent is discharged if the principal adopt his 
acts. 4, M. Y.. T. R. 323, Lyle v. Clason.—t. M. ¥. 
T. R. 526, Codwise v. Hacker.—Johnson’s cases in er- 
ror 110, Towle v. Stephenson, 


JONES, in reply. 


The real question is whether Clark made himself 
liable for the debts of his debtors, Greene and Barker. 
The whole expedition resulted in loss. It is not proba- 
ble that Clark meant to take all the risks of the voy- 
ages which Carrington might have undertaken under 
his agreement with Greene and Barker. In order to 
make Clark a partner the evidence must be very clear. 
But here was no account of stock taken—no ascertain- 
ment of debts, &c. all of which precautions would. be 
taken by a prudent man before he engaged in a co-part- 
nership. Clark was merely an assignee of the property, 
and the account rendered, shows that he took Greene 
and Barkers share at a certain price. Clark could not 
be liable fer any losses which happened before the as- 
sigument. He was never considered as a partner ei- 
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eLaRx’s ther by himself or by any of the other parties. He was 
ux’ns. ‘ only considered as an assignee for his own security. 
v. Carrington save up the property to Clark without any 
CARRING- engagement op his part to pay the debts of the concern ; 
Tow. shewing thereby his construction of the nature of the 
—-— assignment to Clark. There is no evidence to support 
the counts for money had and received, and for money 
paid, laid out and expended. Nor did the evidence 
support the special counts. They do not state the con- 
* dition that the property was to be delivered at Previ- 

dence, nor do they aver a delivery any where. 


The record in the case of Smith and Co. v. Carring- 
ton, was admitted m evidence without any preparatory 
evidence to shew its connexion with this case. The de- 
claration was general and extensive. The account 
filed did not show the éause of action. 


Community of interest does not authorize the admis- 
sion of a record in evidence. There must be either 
privity of estate or of title. Clark did not claim either 
under Carrington or Smith and Co. 


All the cases of warranty cited apply to land or spe- 
cific property, where the title te the thing was in ques- 
tien. They are exceptions to the general rule. The 
case in 3, T. R. is a case of indemnity against actions, 
and came on upon demurrer. But if it had come on 
before the jury, the Plaintiff must have shewn that it 
was a suit for a debt against which he was to be in- 
demnified, 1, Esp: Rep. 162. 


The other cases cited are of public rights—such as 
common, prescription, custom, &c. 


February 13th....MaRsHakL, Ch. J. delivered the -opi- 
nion of the Court as follows : 


This cause comes on now to be heard, 
ist. On exceptions to the opinion of the Circuit Court 


permitting certain exhibits produced by the Defendants 
in error, to go to the jury. 


\ 


2d. On exceptions to the charge delivered by the 
Judge, to the jury. 
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The first exhibit, to which the Plaintiffs in error ob- 
jected, was a letter written by their testator te George 
Smith & Co. of Hamburg, which 


cLAgK’s 
EW Rs: 
a OP 


respects the transac+ 
tion on which the present suit is founded. This lette? cAnnind~ 


is said to be irrelevant. ee 


The second is a letter written by Greene & Barker, 
[whose interest, the testator of the Plaintéfis held ag as- 
signee] to George Smith & Co. making themselves re- 
sponsible for the contract ef Carrington. 


This letter is said to be inadmissible, because it ig 
between other parties, and. relates to a contract between 


Carrington and George Smith & Co. 


The third isa judgment obtained by George Smith & 
Co. against Edward Carrington, the Defendant in er- 
ror; on ahs transactions as a co-partner with Greene & 
Barker, which were guarantied by them. ‘The objéc- 
tion to this exhibit, also is, that it is the reeord of pro- 
ceedings i in a suit between other parties. 


The Court is unanimous and clear in the opinion, that 
neither of these exceptions is sustained. . 


The letter of John J. Clarke to George Simith & bo. 


is admissible, beeause it is part of the 
relative to the transactions out of which the present 


suit has grown, and because it affords a strong imiplica- 


tion that the writer was acquaiffted witly the 

of Greene & Destenrdhanel interest he claims, to comply 
with the engagements of Carrington, their co-partner 
and supercargo. It cannot, therefore, be deemed irrele- 
vant. 


"Phe letter Barker to George Sinith & Co. 
is admissible, tends to show the obli on of 
Greene & Barker, (whose interest in the’ A il and her 


aes ie prt A Innes’ Clarke,) to ropes 
engagements Carrington, and is a proper 

that chain of testimony which was adduced’ to prove 
that these engagements passed, with the interest of 
Greene & Barker in the Abigail ‘and vate. minty ys 
Tones Clarke. * 

' VOR. VI - a2 | | 
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The judgment obtained by George Smith & Co. was 
admissible, because it was founded on the contracts of 
Carrington with George Smith & Coifor which Greene 
& Barker were liable. It was a material document to 
ascertain the amount to which George Smith & Co. 
were entitled, as against Carrington, and was therefore 
a part of the testimony which would be required to 
show for how much Greene & Barker were jresponsible 
when they assigned to John Innes Clarke. It was cer- 
tainly admissible, for these purposes, because Greene 
& Barker were in truth co-partners with Carrington, 
and because, if they were not, it is a case of war- 
ranty and indemnity; and in such case, a judgment 
against the person to be indemnified, if fairly obtained, 


. especially if obtained on notice to the warrantor, is 





admissible in a suit against him on his contract of 
indemnity. Whether it was admissible against John 
Innes Clarke, depends on the degree of his liability 
for the money for which that judgment was ren- 
dered. If the obligation to indemnify passed to him 
with the interest of Greene & Barker, either on his 
express undertaking contained in his letter of March 
1801, or in consequence of any equitable lien on the 
vessel and cargo or on the money produced by them, 
which attached, while the property of Greene & Barker, 
and was not affected by the assignment, then these pro- 
ceedings were admissible in a suit against him. 


If no such liability existed} then the action could not 
he sustained, and the judgment would be reversed on-the 
charge ofthe jadge. This point therefore will be con- 
sidered in that part of the case. 


In his charge, after summing up the testimony of-” 
fered by both parties, the judge proceeds to say, «I con- 
ceive that Mr. Clarke’s letter bearing date March 16th, 
1801, at Providence, and di Mr. Carrington © 
at Havanna, and. received by chim the 22d of April, 
1801, taken in connexion with the other evidence in the 
case, ought te be considered as a letter of guaranty, and ' 


‘binding Mr. Clarke to -pay 5-9th parts of the debt due 


to. George Smith & Co, as. ascertained by the judg- 
ment in their fayor against Mr. Carrington. I am l- 
so of opinion, that Mr, Clarke having received of Mr. 
Carrington, a large sum of money under and by virtue © 
of the assignment from Greene & Barker, of their inte- 
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rest in the ship Abigail and cargo, was bound ander the 
circumstances of this case, as made out and established 
by the evidence, to refund the same, or so much thereof 
as would amount to 5-9th parts of the debt due to George 
Smith & Co. What sum Mr. Clarke received, is a 
question of fact, proper for you to decide.” 


The declaration in this cause contains five general 
counts, and three special counts founded on the letter 
of March 16th, 1801, which the judge considered as a 
letter of guaranty binding John Innes Clarke to pay 
5-9th parts of the debt due to George Smith & Co. 


The first part of the charge is supposed, by, a part of 
the Court, to apply to the special counts, and to deter- 
mine the right of the Plaintiff below to recover under 
them ; the latter part of the charge, to the general 
counts, and to determine his right to recover under 
them. 


If the letter of the 16th of March, 1804, bound John 
Innes Clarke to perform the contract of Greene & Bar- 
ker, then he was liable to the extent of Greene and Bar- 
ker’s liability, and was bound to pay whatever they 
were bound to pay, although it might exceed the pro- 
ceeds of the Abigail and cargo. 


If that letter did not support the special counts, if 
with the other circumstances of the case it did not 
amounttosuchacontract as was stated in the declaration, 
then Carrington could only recover on his general counts, 
and could obtain a judgment for no more than had been 
received by Clarke. 


Others of the Court are of opinion, that the charge 
does not import that, in any state of theaccounts, Clarke 
was bound to pay more than he had received. 


A decision of this point is rendered unnecessary by 
the opinion of the Court on the letter of the 16th of 
March, 1804. 


The important part of that letter is in these-words. 
«‘ With respect to the ship, notwithstanding I have a 
* bill of sale from Greene & Barker of two thirds, I 
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«shall view you, (if you return here with her,) as the 


ssowner of such proportion as agreed upon between 
«¢ you and them, and I give you my word that you shall 
‘receive from me any aid and support in settling the 
‘‘ business to mutual satisfaction, that is in my power. 
«* Mr. John Corlis, who has undertaken to conduct the 
«* business for Mr. John C. Nightingale writes you by 
« this opportunity, andwill assure you in his behalf, of 
# one’ sixth of one third from him, that isto say, to make 
«* you an owner in the whole ship Abigail, and appurte- 
** nances of one complete sixth, and the same propor- 
«‘ tion in the cargo ; and Greene & Barker’s contract with 
«6 you, shall in every respect be fully complied with, the 
* same as it would have been done with them, had they 


“ continued owners.” 


What was Greene & Barker’s contract with Carring- © 
ton? 


It is observable, that neither in this letter, nor in any 
other part of the proceedings, is there any evidence that 
Greene & Barker had made with Carrington more than 
one contract respecting this voyage. 


A part of this contract, as is apparent from the let- 
ter of Mr. Clarke, entitled Carrington to one sixth 
art of the Abigail and of the cargo to be taken on 
oard at Hamburg. The letter of the 12th of July, 
1300, addressed by Greene & Barker to George Smith 
& Co. states Carrington to be a part owner of the vessel 
which was sent to Hamburg on freight, wishes them to 
render Carrington the necessary aid he may require, 
and adds, « we shall consider ourselves responsible for 
all contracts Mr. Carrington may make in the busi- 
ness of this ship, and agticipate the pleasure of your be- 
ing well satisfied with his strict fulfilment of them.” 


It seems a necessary inference from the condition and 
object of the parties, that this letter was written in pur- 
suance of, and conformity with, the contract between 
Greene & Barker and Carrington, and that their respon- 
sibility, «* for all cantracts Mr. Carrington might make 
in the business of the ship,’? was as much a part of their 
engagement with him, as the agreement that he should 
he interested one sixth in the vessel and carge. 
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This andertaking was known to Mr. Clarke, His ‘ciarx’s 
letter of the 30th of Jane, 1800, introducing Carritg- x’rs. 
ton to George Smith & Co. recommends Greene & +. 
Barker and Nightingale as the persons on whom G. carrine- 
Smith & Co. were to rely for the fulfilment of theen- Tow. 
gagements made by Carrington. ‘I have ever found ——-—— 
these gentlemen,” says he, « persons of strict integrity, 
and I doubt not will punctually fulfil any engagements - 
they may enter into with you.” Clarke knew then, that 
Greene & Barker had bound themselves to be responsi- . 
ble for the contracts of Carrington with George Smith 
& Co. and alluded to this residue of their contract with 
Carrington, when, after saying that he should consider 
Carrington as the owner of such proportion of the ship 
as was agreed on between him and them and that Mr. 

Corlis, who represented Nightingale, would do the 
same, he adds «and Greene & Barker’s contract with 
you shall in every respect be complied with.” 


The subsequent conduct of Clarke certainly proves 
that he never understood himself to be entitled to more, 
by the assignment of the Abigail and her cargo, than 
would remain after discharging the contracts entered in- 
to by Carrington. ; 


The record abounds with proofs of this position, which 
have been much pressed at the bar, of whichthe Court 
will select only one. It is the letter from Carrington 
to Clarke, dated Havanna, April 22d, 1804, in which 
he acknowledges the receipt of Clarkes letter of the 
16th of March of the same year. He states the lien 
upon the ship and cargo, and adds, « but I presume, 
and doubt not, Messrs. Greene & Barker have acquaint- 
ed you with the exact situation of them, and have only 
disposed to you that part of the ship and cargo that 
may remain after the bottomry bond is settled and dis- 
charged.” 


At this information Mr. Clarke expresses no_sur- 
prise, nor does he manifest any dissatisfaction at the 
conclusion Carrington had drawn respecting the terms 
on which he had succeeded to the rights of Greene & Bar- 
ker. This is considered as further explaining his 
meaning in usuing the terms, «and Greene & Barker’s 
contract with you shall in every respect be complied 
with.” 
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Upon these grounds, itis. the opinion of the majority 
of the Court, that the letter of the 16th of March, 4804, 
contains a contract, binding John Innes Clarke to 
perform the whole contract of Greene & Barker with 
Carvington, a part of which was to pay five ninth parts 
of the debt contracted on account of the Abigail and her 
cargo, with George Smith & Co; consequently the 
Plaintiffs in error were responsible to Carrington as 
far as Greene & Barker were responsible. 


It has been contended, for the Plaintiffs in error, that 
a considerable part of the debt to George Smith & Co. 
(the premium of insurance on a return voyage to Ham- 
burg,) was incurred in consequence of the gross negli- 
gence of Carrington in not countermanding the order 
for insurance as soon as he determined to change the 
voyage. For this sum it is contended, Greene & Bar- 
ker could not have been liable to Carrington, and con- 
sequently it cannot be recovered from John Innes Clarke. 


One of the judges is of opinion, that the question of 
negligence is, in this case, a point of law, Carrington 
having been a co-partner with Greene & Barker, and 
therefore proper for the decision of the Court; others 
think that the judge has left that question with the 


jury. 


In summing up the evidence, the judge says, « the 
Defendants say, that for his, (Carrington’s) neglect in 
not giving such timely notice (of the change of the voy- 
age,) he ought himself to pay the whole of the premi- 
um. Of this you will judge.” n 

This explicit declaration, is considered as not being 
overruled by the concluding part of the charge. 


If the fact of negligence was left to the jury, they — 


have decided it in the negative, and the question whe- 
ther a partner would in such a case be responsible to 
his co-partners for negligence in failing to counter- 
mand an order for insurance, does not arise in the cause. 


On that part of the charge which states John Innes 
Clarke to be responsible to Carrington to the amount 
of the money he had received, there is no difference of 
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opitli®n in the Court. It is however, unnecessary to cLARK’s 
state the reasoning on which this opinidn is founded, £x’Rs. 
since the construction given to the letter of the 16th of V. 











March, 1801, decides the cause. ‘ “CARRING- 
TON. ' 
It is the opinion of the Court, that there is no error, _— 
and that the judgment be affirmed. 
DICKEY 
“s 1843. 
THE BALTIMORE INSURANCE COMPANY. Be 
, eb. . 








Present....Aill the Judges, except Tonn, J. 
ERROR to the Circuit Court for the district of A potiey ofin- 
Maryland, in an action, on a policy of Insurance upon “iranve (ne 


the ship Fabius, «¢ at and from New York to Barbadoes, and from,” an 
«‘and at and from thence to Trinidad, and at and from island, pro- 


“ Trinidad, back to New York.” pr Ay 
port to port af 
The ship proceeded to Barbadoes, and from thence the sand 0 


to the port of Spaingin the island of Trinidad, being go. 
the only port of entry in the island. Having taken in 
part of her return cargo, she sailed from thence for 
Port Hyslop, in the same island, for the residne. In 
the way she was lost by the dangers of the seas. 


On the trial below, the opinion of the Court was in 
favor of the Defendants, and the Plaintiff took his bill 
of exceptions, and brought the case up by writ of error. 


Harper, for the Plaintiff in error, stated, that the 
only question was, 


Whether the terms « at and from Trinidad,” authoriz- 
ed the ship to sail from one port of the island to ano- 
ther port of the same island, to complete her cargo? 
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To show that she wa’ so authorized, he relied Mihe 
case of Bond v. Nutt, Cowp. 601, and - Thellusson ». 
Ferguson, Doug. 346. Marshall, 255: 257. ¢ Boston ed. ) 





PinKNEY, Attorney General, contra. 


The opinion of the Court below was founded upon the 
reason of the thing, and upon the idea that the late 
English cases were not authority. 


The vessel was not within the policy while sailing 
from port to port in the island. She was lost on the 
high seas, and was not protected by the policy, unless 
she was justified by some usage of trade. But no such 
usage was proved. In the case of Bond & Mutt, the ves- 
sel was a general ship, and the usage of the trade was 
to take goods for several different ports in the island 
of Jamaica. That island has many ports of entry— 
‘Trinidad has only one. There is no case in which a 
vessel has been permitted to depart from a port, and re- 
turn to it again, undér such apolicy. She was not li- 
terally at the island. Analogy is against the doctrine, 
and so is the reason of the thing. 


HARPER, in reply. 


In the cases cited hy Marshall, there is no allusion to 
the course or usage of the trade. Nor does the Coart 
Jay amy stress upon the fact, that thgre were many ports 
of entry in Jamaica. Although there was only one port 
of entry in Trinidad, yet there were ether ports at 
which they might in fact take in a cargo. 


Feb. 17th....MarsHati, Ch. J. delivered the opinion 
of the Court as follows : 


This action was brought on a policy, insuring the 
Fabius at and from New York to Barbadoes, and at 
and from thence to the island of Trinidad, and at and 
from Trinidad back te New York. The Fabies arrived 
at the port of Spain, in the island of Trinidad, on the 
21st of Getober, in the year 1806, where she rematn- 
ed wutil the 5th of December, wlien she sailed, under 
a special license from the proper authorities, for fort 
Hyslop, another port in the island, for the purpose of pro- 
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curing and taking in a part of her retarn cargo,.and pDIcKuZY- 
with a view of returning to the port of Spain, that being =v. 
theonly port in the island of Trinidad at which vessels, BauTi- 
arriving from other places, were permitted to enter, or MORE 
from which those destined on fureign voyages were per- INS. Co. 
mitted to clear. While on her voyage to fort Hyslop, ——-—— 
the Fabius was lost by the danger of the seas; and 

the question is, whether this loss is within the policy ? 






































Were this a case of the first impression,—were it to 
be decided for the first time on the intention of the 
parties to be collected solely from the words of the con- 
tract, some contrariety of opinion might. undoubtedly 
be looked for, and it is uncertain what might be the opi- ! 
nion of the Court. ' 


Strictly speaking a vessel is not at an island while. 
sailing from one port to another of the same island ; 
yet it is difficult to resist the persuasion, that something 
more is meant by an insurance at and from an island, 
than by an insurance at and from a port. The words, at 
and from an island, and at and from a port, are not sy- 
nonimous, and yet in effect the same meaning would 
often be given to them, if the privilege of sailing from 
one port to another, for the purpose of completing the 
cargo, should not be granted by the policy. An insu- . 
rance to an island may terminate at the first port, and 
the expression may be adopted from the uncertainty at 
what port the vessel insured may first arrive; but it 
seems difficult to put any other construction on an insu- 
rance at and from an island, or to assign any other 
motive for the risk being so described, than that it is a 
license to use the different ports of the island, for the 
purpose of obtaining the return cargo. This particular 
policy furnishes strong reason for this construction. . It 
is difficult to read it without feeling a conviction that 
the intention of the contract was to ensure the whole 
voyage from and to New York, and to have the liberty 
of the islands of Barbadoes and Trinidad. There being 
but one port in the island of Trinidad, at which a ves- 
sel was permitted to enter or clear, takes away every 
inducement for inserting in the policy the words at and 
from the island of Trinidad, rather than the words at 
and from the port of Spain, in the island of Trinidad, 
unless those werds secure the liberty of going to other 
VOL, Vil. 43 
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ports, for the purpose of completing the cargo, and of 
returning to the port of Spain, to clear out for New York. 


But the words of this policy are not now to receive their 
first construction. In Camden wv. Cowley, mentioned 14 
Marshall, 166, a ship was insured from London to Ja- 
maica generally, and by a subsequent policy she was in- 
sured at and from Jamaica to London. 


The ship having touched and staid for some days at 
one port of Jamaica, was lost in coasting the island ; 
but before she had delivered all her outward cargo at the 
other ports of the island. 


In ai.action.on the homeward policy, the claim of the 
insured on the underwriters was resisted, not on the 
principle that the words at and from did not imply a 
permission to-use all the ports of the island, not on the 
principle that sailing from one port to another was a de- 
viation, but on the principle that the risk on the out- 
ward policy had not terminated, and that consequently 
the risk on the homeward policy had net commenced 
when the loss happened. 


A verdict was found against the underwriters, and a 
new trial was refused. 


In Bond v. Nutt, the insurance was made on a ship at 
and from Jaimaca to London, warranted to sail before 
the first of August, 1776. The ship sailed from St. 
Anns in Jamaica, on the 26th of July, for Bluefields, 


also in Jamaica, in order to join a convoy there. She 


was detained at Bluefields by an embargo, until the 6th 
of August, when she sailed with the convoy, but being 
separated from it, was captured. On this policy a ver- 
dict was given in favor of the underwriters, under the 
direction of Lord Mansfield, and a motion for a new 
trial was resisted on two grounds. 


ast. That a departure from St. Anns, was not a de- 
parture from Jamaica. 


2d.. That going to Bluefields, was a deviation, that 
mips out of the course of the voyage from St. Anns to 
ndon. . 
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After great consideration, the Court was ‘unanimously DICKEY 
of opinion in favor of the motion. v. 
BALTI-- 


Lord Mansfield in giving his opinion, said, “asnei- MmMorE 
ss ther party knew from what part of the island the ship 1Ns.Co. 
« would sail, they used the words at and from Jamaica, ——-—— 
o “« which protected her in going from port to. port, till 
! « she sailed.” He also said, « had the insurance been 
«‘ at and from St. Anns” the going round the island to 
‘¢ Bluefields, would have been a deviation.” 


In Thelusson v. Furguson, an insurance was made «at 
and from Gaudaloape to Havre, warranted to sail on or 
before the 31st December.” The vessel took in her 
cargo at Point Petre in Gaudaloupe, and for the pur- 
pose of obtaining convoy, sailed on the 24th of October, 
to Basseterre, where there is no port, but only an open 
road. She wasthere detained till the 10th’ of January, 
when she sailed with convoy, but was captured on the 
return voyage. 


The Plaintiffs obtained a verdict. A motion was 
made for a new trial, which was refused. Lord Mans- 
field said, «« under an insurance” at and from such a 
place as Gaudaloupe or Jamaica, the word « at” com- ~ 
prises the whole island, and under that word, the ship is 
protected in going from port to port, round the coast of 
the island. 


The underwriters not being satisfied with this deci- 
sion, another action was afterwards broughton the same 
policy against Staples, also an underwriter: But upon 
that action, the only point insisted on, was that the -ves- 
sel had not sailed by the stipulated day. 


It appears then to be the settled doctrine of the Courts 
of England, that an insurance « at and from an island” 
such as those in the. West Indies generally, insures the 
vessel while coasting from port to port of the island, for 
the purpose of the voyage insured. It is dangerous to 
change a settled construction on policies of insurance. 


It is the opinion of this Court, that the Circuit Ceurt 
erred ‘in not giving the instruction prayed for by the 























‘ Upon an action 
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prexey counsel for the Plaintiff, and that the judgment be 

v. reversed, and the case remanded to that Court with 
BALTI- directions, to give the instructions prayed for by the 
MoRE Plaintiffs, as stated in the bill of exceptions filed in the 
INS, CO. Cause, 








THE MARINE INSURANCE COMPANY OF 


* 1815. 
yee ALEXANDRIA 
vc. 
HODGSON. 
—_— 


Present...,All the Judges except Tonp, J. 


THIS was an appeal from the decree of the Cir- 
on a valued Cuit Court for the district of Columbia, sitting at Alex- 
policy, if 2 andria, in a suit in equity, brought by the Marine In- 
lation of the SUrance Company of Alexandria ey Hodgson, ' to 
age & tonnage enjoin so much of a judgment at law obtained by the 
oo ae latter against the former, as exceeded the value of the 
underwriters brig Hope as found by the jury in a special verdict 
were induced ypon a valued policy. 

high valuation, 

be defence. Tt was contended in the biil that the age and tonnage 
ee ae of the vessel was misrepresented, and that such misre- 
presentation induced the Complainants to value the 
ship at 10,000 dollars, when in fact she was worth only 
3,300 dollars, as specially found by the jury on the tri- 
al at law. She was represented to be about 250 tons 
burthen, when she was only 164 tons, and to be from 
six to seven years old when she was between nine and 
ten years old. 


The bill also alleged as a ground for relief, the re- 
fusal of the Court below to receive two pleas offered by 
the Complainants on the trial at law, the rejection of 
which pleas had been assigned for error in this Court 
when the cause was here last; (see Ante. vol. 6. p. 206 ) 
but this Court thought the rejection of a plea no ground 
for a writ of error, and therefore gave no opinien 4s te 
the propriety of admitting them. 

















FEBRUARY TERM 1843. 333 


The. first of those pleas. stated the above misrepre- MARINE 
sentation as to the age, tonnage and value of the vessel, 1s. co. 


and averred it to be material in regard to the risk. of 


the veyage. The other plea stated in general terms 1opGsoN. 
that the policy was obtained by fraud with intent to de- ——-—— 


fraud the Complainants of the difference between the 
true and the represented value of the vessel, which dif- 
ference it averred to be more than 4,000 dollars. 


Upon the answer of Hodgson and the other evidence 
in the cause the Court below dissolved the injenation 
and dismissed the bill. ‘ 

E. I. Lex, for the Appellants, relied principally upon 
the evidence of the over-valuation, which he said was 
so excessive as to amount to proof of fraud. But even 
if it were only a mutual mistake it is sufficient to avoid 
the policy. Park. 12, 196, 225. Miller, 39, 43, 97. 


As fo the equity. of the case, he contended. that. the 
pleas rejected by the Court of law, and which charge 
fraud, being made part of this bill, are to be considered 
as a charge of fraud, which is a ground of equitable ju- 
risdiction. The rejection of the pleas, is ,of itself a 
ground for a Court of equity to relieve, for the Com- 
plainants have not yet had an opportunity, to show the 
fraud. i 

A Court of equity will relieve against mistakes upon 
which contracts are founded. 


All that the Defendant is entitled to upon a policy is 
indemnity. He ought in equity to recover only the va- 
lue and interest. 


To show that equity will relieve against error at 
law, he cited 2 Wash. 36, Ambler v. Wyld. Prec. in ch. 
233, Kent v. Bridgman. 2 Vern. 146, Graham v. Stam- 
per. id. Robertson v. Bell. Finch, 472. 2 Str. 733, 
Burrow v. Jemino. 2 P. Wms. 425. 1 Vex. Jr. 447. 
2 Vex.155. 5 Cranch, 110, Hodgson v. Marine In. Co. 


Swann and JonEs, contra. 


The bill contains no charge of fraud. Straas and 
Leeds, who were the persons insured, are not made 
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MARINE parties. ‘I'he pleas which are referred to in the: bill 
ins. CO. are not to be considered as containing an allegation of 
v. fraud which is to be answered, It is not a bill for the 
nopeson. discovery of any fact which the Complainants could not 
——-—— have provetl at law. The object is to get rid of the 
over-valuation. ‘It is to try the case over again: The 

answer shows that.there could be no fraud; for the in- 

surred lost a cargo, worth 7,000 dollars, which was not 


insured. 4 

The bill contains no equity.. Their remedy was at 
law. In cases of insurance there is the same remedy at 
law as in equity. 


But there was no misrepresentation. It was only 
the opinion ef Maxwell, that the vessel was about 6 or 
7 years old, and about 250 tons burthen. A representa- 
tion must be the positive affirmation of some. material 
fact. There was no representation as to value—Hodg- 
son only proposed that the vessel should be valued at 
10,000 dollars: he never affirmed that she was of that 
value. : 


On the question of jurisdiction, and to show that the 
alleged defence, if it were a defence at all, was a: de- 
fence at law, they cited 2 Marshall, 679. The Court 
did right in rejecting the pleas because they were ‘com- 
plex, and offered after the law had been decided against 
the Complainants. 2 Burr, 717. i 


A valued policy is conclusive unless it be a cover to ‘ 

a gaming contract, or be made with a view to a fraudu- 
lent loss. 2 Vern. 119, Woodward . Guile. 3 Bl. Com. 
435. 1 Marsh. 123, 287. 4% Burr, 2228, Low v. Peers. 
Finch, 149, E. I. Comp. v. Blake. Prec. in ch. 102. 6 
Br, Parl. ca. 417, 470. 4 Fonb. 167. Misrepresenta- 
tion as to the age and tonnage was not material to the 
risk: it was guarded against by the implied warranty of 
sea-worthiness. No previous representation as to sea- 
worthiness is necessary. 4 Marsh. 475. 


C, Lug, in reply. 


The real value of the vessel is conclusively fixed b 
the verdict of the jury. But if it were not, there is evi- 
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dence enough to show, that she was not worth one half wAargine 

the sum insured...'The value thus fixed has shown the xs. co. 

amount which will be an indemnity to the Defendant. v. | 

ote . HODGSON. 

By the refusal of the Court to receive the pleas, the ——.—_ 

Complainants were precluded from a just defence. 

This Court has decided the refusal to be no ground for 

a writ of error atlaw. But we contend it is a ground 

for relief in equity. It is also a sufficient ground of re- 

lief that the rule of indemnity has been violated. 


The valuation in the policy is only prima facie evi- 
dence, and throws the burthen of proof on the under- _ 
writer. It shall be taken to be so fixed as to be an in- 
demnity. An over-valuation is of itself evidence of 
fraud. If it is intended to be an interest policy, it 
amounts only to a contract for indemnity. Cowper, 585. 
Kent v. Bird. : 


Even if the Defendant was mistaken, and both par- 
ties were equally ignorant, yet the Complainants are 
not liable for more than an indemnity. M¢Ferran v. 
Taylor, 3 Cranch, 270. 


There is no difference in principle between insuring 
double the value at one office, and making double in- 
surance at two oflices. The reason against both is the 
same, viz. that the insured shall have only one indemni- 


ty. 
The law of liquidated damages does nof apply. 


The Defendant might have had a return of part of 
the premium upon proving the mistake of the value. 


Feb. 18th....( absent DuvatL, J.) 


MarsHaLL, Ch. J. delivered the opinion of the Court 
as follows : 


This suit was brought in the Circuit Court sitting in = - 
chancery for the purpose of obtaining a perpetual in- — 
junction to a judgment rendered against the Plaintiffs 
in favor of the Defendant, on a policy of insurance ef- 
fected by him as agent for G. F. Straas and others, of 
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MARINE Richmond, on the brig called the Hope. . The allega- 

INs. €6. tions of the bill are entitely re by testimony, 

~. except those which relate tothe value of the vessel in- 

nopeson. sured. ‘The Hope was valued in the policy at $ 10,000, 

——-—. and $ 8,000 were insured upon her. She is stated. to 
have been in fact worth less thaw $4,000. 


‘The underwriters contend that they were in the 
practice of refusing to ensure on any vessel more than 
four fifths of her value, and that they were led to make 
this insurance by a misrepresentation respecting the 
value of tho Hope. They therefore pray to be relieved 
from so much of the verdict and jadgment rendered 
thereon as exceeds that value. 


On the part of the Defendants it is contended that the 
Plaintiffs have not made out a case which entitles them 
_ to the aid of a Court of equity. 


Without attempting to draw any precise line to which 
Courts of equity will advance, and which they cannot 
pass, in restraining parties from availing themselves of 
judgments obtained at law, it, may safely be said that 
any fact which clearly proves it to be against consci- 
ence to execute a judgment, and of which the injured 
party could not have availed himself in a Court of law; 
or of which he might have availed himself at law, but 
was prevented by fraud or accident unmixed with any 
fault or negligence in himself or his agents, will justify 
an application to a Court of Chancery. 


\ 


On the other hand it may with equal safety be laid 
down as a general rule that a defence cannot be set up 
in equity which has been fully and fairly tried at law, 
although it may be the opinion of that Court that the 
defence ought to have been sustained at law. 


In the case under consideration the Plaintiffs ask the 
aul of this Court to relieve them from a judgment, on 
account of a defence which, if good any where, was good 
at law, and which théy were not prevented, by the act 

_ of the Defendants, or by any pure and unmixed accident, 
from making at law. 


+ 


It will not be said that a Court of Chancery cannot 
interpose in any such case. Being capable of imposing 
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its own terms on the party to whom it grants relief, maRiNE 


there may be cases in which its relief ought to be ex- ums. co. 


tended to a person who might have defended, but has 


omitted to defend himself at law. Such cases, however; HODGSON. ’ 
do not frequently occur. The equity of the applicant ——-—— 


must be free from doubt. The judgment must be one 
of which it would be against conscience for the person 
who has obtained it to avail himself. 


The Court is of opinion that this is not such a case. 


William Hodgson, as agent for the insured, applied 
for insurance on the brig Hope on a voyage from St: 
Domingo to her port of discharge in the Thrace 
and laid before the beard the following certificate: 


«This may certify, that I was master of the schooner 
Sophia of this place, and Alexander Burot supercargo : 
that while we were at the city of St. Domingo in July 
last, Mr. Burot purchased the brig Hope, of Boston, 
and I was called on with a carpenter to examine her, 
and found her to be a stout well built vessel of about 
250 tons, in good order, and well found with sails, 
rigging, &c., was built in the state of Massachusetts, 
and is from 6 to 7 years old. I left the city of St. Do- 
mingo on the 27th of July, and Mr. Burot expected to 
sail from there about the 15th or 20th of August up the 
coast to take in mahogony.” 


JAMES MAXWELL, 
Septr. 2th, 1799.” 


Upon view of this certificate the vessel was valued at | 
$10,000, and the insurance made at $8,000. On the 
voyage the vessel was captured. % 


In fact the Hope was of 160 tons burthen, and was 
from eight to nine years old. There is reason to bes 
lieve that she was not worth more than $ $,000. 


It does not appear that the loss was fraudulent or 
that the cargo was insured. 


The Plaintiffs contend, that this misrepresentation led 
them to value the vessel much higher, and to ensure 
VOL. VII. 4d 
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MARINE much larger sum on her than they would have done had 
ins. Co. a true description been given of her size and age. 
v. 
Hopeson. To support this allegation they state their practice 
——-——— never to insure on any vessel more than four fifths of 
her real value, and their rule, which was known to 
Hodgson, (he being himself one of the directors) to re- 
quire that every order for msurance should be in wri- 
ting, and should contain, among other things, «as 
full a description of the vessel and voyage as can be 
given.” 


The answer asserts that when the certificate was laid 
before the board of directors, Hodgson was asked if he 
would vouch for its truth, which he refused to do, 
whereupon the board agreed to value the vessel at 
$10,000, and to make the insurance required. He 
himself believed the certificate to be accurate, and is 
persuaded that the insured entertained the same opini- 
on. He does not think that the tonnage of the vessel 
weighed much with the parties. It is not mentioned in 


the policy. 


Straas and Leeds, whose agent Hodgson was, and 
for whom the insurance was made, are not parties to 
the bill. . 


No fraud is proved on them other than what is to be 
inferred from the error in the certificate given by Max- 
well, nor ought their conduct to be decided on, or their 
interests affected in a suit to which they are not parties, 
although they might have been made Defendants. 


se Court will not undertake to say what influcnce 
this certificate might have had, or ought to have had, 
at law. But since the Plaintiffs were not prevented 
from, using it at law by the act of the Defendants or by 
any positive rule which disabled them from doing so, 
they have not made out acase of such clear’ equity, a 
case in which it would be so obviously against consci- ° 
ence for the Defendant to enforce the judgment at law, 
as to justify the interposition of a Court of Chancery. 


The judgment is to be affirmed with costs. 
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LOCKE v. THE UNITED STATES: «> 483 


> 


Feb. 16th. 





Absent.... Topp, J. 


ERROR to the sentence of the Circuit Court for the In 4 count in a 
district. of Maryland, which condemned 'the cargo of #>¢ upon the 
the schooner Wendell, belonging to Locke, the Clai- collection law 


mant, as forfeited to the United States. 4 — a 
lading goods 
The libel contained 44 counts. ~ without a per- 


mit, it is not 
necessary to 
The ist count charged that the goods between the state the time 
ist of June, 1808, and the day of filing the libel, at Bos- = — = 
ton, with intent to transport them to Baltimore, with- nar tes woul 
out a permit from the collector and navat officer of the in which ze 
port of Boston, were clandestinely laden on board the jt°j. suficicnt 
schooner Wendell, a vessel enrolled and- licensed ac- to allege that 
cording to statute, whose employment was not thew con- j2¢Y “sre “P- 
fined to the navigation of bays, sounds, rivers and lakes attorney. 
within the jurisdiction of the United. States, nor ex- “Provable 


empted from the obligation of giving bond according to jess than evi- 


isi 5 : d which 
the provisions of the statute (the embarge law.) me Pein 


condemnation . 


‘Fhe 2d count charged that the goods being of foreign it imports a 
growth and manufacture and subject to the payment of sizure made 
duties, between the ist of May, 1808, and the day of stances which 
filing the libel were unladed without the authority ofthe wrt sus- 
proper officers of the customs, from ow board some ves- °°" 
sel to the attorney unknown, after she had arrived with- 
in four leagues ef the coast of the United States, the 
said vessel being then bound from some foreign pert or 


place, (to the attorney unknown,) to the United States. 


The 3¢ count charged that the goods being of foreign 
growth and manufacture and subject to duties, were, 
without any unavoidable accident, necessity or distress 
of weather, unladen without the authority of the proper 
officers of the customs. 


The 4th count charged that the goods, being of fo- 
reign growth and manufacture, and subject to the pay- 
nient of duties: mnposed by the laws of the United States, 
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Locke between the ist of May, 1804, and the day of filing the 


v. libel, were imported from some foreign port or place to 
w.sTaTEs, the attorney unknown, into some port of the United 
—~——-——~ States to the said attorney unknown, in a certain ves- 

sel to the said attorney unknown, and were afterwards 
and before filing the libel unladed at the said last men- 
tioned port from the said vessel without a permit from 

, _ the proper officers of the customs of the last mentioned 
port. , " 


The 5thcount charged that the goods were imported in- 
to Boston and were falsely, and by a false name and de- 


nomination entered at the custom house of the port of 
Boston, 


The 6th count charged that they were imported inte 
a port of the United States, to the attorney unknown, 
and were falscly, and by a false name and denomina- 
tion, entered at the custom house of such port. 


The 7th count stated that the goods were of the ma- 
nufacture of Great Britain, and were imported into New 
York, between the first of March, 1808, and the day of 
filing the libel, from some foreign port or place to the 
attorney unknown. 


The 8th count stated that they were so imported 
into Boston. 


The 9th count stated them to have been so imported 
into Philadelphia, 


The 10th count averred them to have been so im- 
ported into Baltimore. 


The 11th count stated them to have been so imported 


into some port of the United States, to the attorney un- 
known, 


The 41st count was under the embargo law. 


The 2d, 3d,4th, 5th and 6th counts were under the 
collection law, 


The other counts were under the non-importation acts 
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of 48th April, 1806, Vols'8, p. 80-—ard 19th Dée. 1806; xocke 
Vol. 8, p- 219. ; iat : v. 


844 


USTATES. 


Hhimean, for the appellant. widierserre 


The first count, under the embargo act is unde 
to be abandoned. ' 


| le 


The 7th, 8th, 9th, 10th and 44th counts, are under the 
non-importation acts of 18th April, and 19th December, 
As 1806. ‘There is no evidence of the importation of the 
- goods since the 2d Monday in December, 1807, the 
f time when those laws began to operate. 


The 2d, 3d, 4th, 5th and 6th counts are under the gen- 
D eral. collection law of 2d March, 1799, Vol. %, p. 825, &c. 
, The 5th and 6th however, charge acts not forbidden by 
7 the law—so that the charges are reduced to those con- 
tained in the 2d, 3d and 4th counts. 


The 2d and 3d counts are under the 27th sec. of the col. 
lection law, Vol. 4, p. 324. These counts are defective 
in not averring that the unlading was before the vessel 
had * come to the proper place for the discharge of her 
cargo,” which is an essential ingredient in the offence 
described in that section. .And all the counts are de- 
l fective in not stating where, how, when, and from what 

ship the goods were unladen. ‘These defects are as fa- 

tal ina libel as in an indictment or declaration. There 
! is no authority for making a distinction. But if some 
latitude be allowed in a libel, yet it ought to be certain 
to a common intent in these respects. 





wT eas it 


If the libel be sufficient, yet it is not supported by 

proof. There is no evidence of the time when. the 

| goods were landed so as to show it to be contrary to 
P aw. 


But it was said in the Court below, that the onus 
proband: was on the Claimant by the express provision 
of the statute, Laws United States, Vol. 4, p. 394, Bec. 74, 
) the words of which are «If the property be claimed b 
“ any person, in every such case the onus probandi s 
«‘be upon such Claimant; but the onws probandi shall 
“lie on the Claimant only where probable cause is shewn 
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secke “for such prosecotion.” Probable: cause is prima fa- 
v cie evidence, ant whenever that is shown, the onus pro- 
asraves. bandi falls of course upon the other party. A contrary 
construction would be against-the common prineiplés of 
law. What you charge, you must prove. Innocence 
is always to be presmped until there be. at. least prima 
facie evidence of guilt. This construction is«fortified 
‘ @ by the 43d section of the collection law. Vol: 4, p. 350. 
Which provides that if distilled spirits, wines amd teas be . 
found unaccompanied by a certificate of importation, 
it shall be presumptive evidence that the same are liable 
to forfeiture. «This: presumptive evidence can be np 
other than probable cause of seizure:* and probable cause 
must mean presumptive evidence. In the present case 
there is no such probable cause. The circumstances 
which are supposed. to excite suspicion, aro 4. That 
there was a varrance im the manifest—2..That the 
names of the shippers and consignees were fictitious— 
3. That there was no of their.entry into Boston, 
and 4th that the original marks had been effaced i 

many of the packages. 





It is not stated where this manifest. wasfound, .'The 
variance is very trifling. There could have. been no 
fraud upon the United States intended by. using ficti- 
tious names, because the geods werevas liable to.seizure 
as if they had been shipped in the name of the Claimant. 
It was dene to screen the goodsfrom his creditors, he . 
being in embarrassed circumstances at that time—as 
appears from the deposition of W. French. The want 
of a certificate of entry is only evidence that they might 
have been improperly imported, not. that they were. 
‘The erasure of the original marks could not screen the 
goods from seizure—part of the original marks remain- 
ed. None of these circumstances constitutes that prima 
facie evidence which throws the burthen of proof upon 
the Claimant. But this provision respecting the onus 
proband, applies only to the importer himself—and as 
to him it is not_unreasonable—he knows where to look 
for the evidence of their correct importation. But it is 
unreasonable to.apply the rule toa purchaser. It would 
in many tases be impossible for him to obtain the ne- 
cessary evidence. There is no evidence that the Clai- 

‘ mant was the importer of these goods. 
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1 fu- PINKNEY, contfa. whe tg tee pe 
ae " There is some ground to say that these goods ought u.sTaTkRs. 
a a. to be condemmed under the non-importation act of 1806. ——-—~- 
os R It is clearly proved that they are of British manufacture; 
gl they must therefore have been imported—and some of 
saad the articles appeared to be of a very recent fabric. 
3 =" ‘These circumstances connected with the total want of 

ul proof on the part of the Claimant, create very strong 
oat ; suspicions, if they do not amount to positive proof. ~~ i 

3 

inhle But under the collection law, especially upon the 4th 
care. count, ‘which is founded on thé 50th section of that act, 
— the case is quite clear. 
case 
Bhat It is not necessary in a libel for unlading contrary 


to law to state from what vessel, nor at what time, nor in 
othe what place, the goods were unladen. It would gene- 
— rally be impossible to prove the circumstances; ‘and if 
ton, averred, they must be proved. Suppose that the Clai- 
i mant had confessed that the goods were smuggled, but 
had not said in what vessel, nor when, nor where—the 
evidence of his confession would have been sufficient to 





Fhe condemn the although he had omitted to state 
na these immaterial circumstances. It is sufficient to aver 


that they were landed from some vessel, and at seme 
bag place within the United States, unknown to the ‘prose- 
ant. cutor, and within the time when the law was in force. 
she The Claimant has sufficent notice that the United States 
mean to rely on the general ground of suspicion, and 
rant on the shifting the onus'probandi, and must come prepar- 
ight ed to remove the suspicion. Of what use is the provi- 
om Sion respecting the onus probandi, if the law was so° be- 
the fore? Itis perfectly nugatory if probable cause means 
sal prima facie evidence. It must mean something less than 
wed evidence—it means reasonable grounds of suspicion: 

ares Another objection as to form is, that the libel docs 
= not aver negatively that the vessel had not arrived at 
ook her port of delivery. It is not necessary to show this 
t is even by intendment—but it does necessarily appear 


- 
SN 


a ta ee ge 


uld from the facts stated in the count. ‘It is Sufficient to 
~t set forth the great leading facts of the case, ‘and to'aver 
a them tobe done contrary to the statute: « By referring 


to the statute he.is informed as to the particulars alleged 
against him. 
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LOCKE The variance in the manifest is immaterial ; but the 

». use of fictitious names for shippers and consignees is a 

U.STATES. Circumstance of strong suspicion. It was probably 

———-~—— done to blind the eyes of the custom house officers, by 
dividing the ownership into 13 or 14 parts. 


Harper, in reply. 


If the U. States are permitted to state the time and 
place so vaguely, yet they ought to state all the circum- 
stances which constitute the offence. It must be stated 
that the fact was committed within some district of the 
U.S. The offence is unlading before she came to her 
port of delivery. Whatever is necessary to be aver- 
red, must be positively averred; it cannot be made 
out by inference or intendment. It is not sufficient to 
state that it was done contrary to the statute. It must 
be shown how it was done, that the Court may judge 
whether the act was unlawful or not. 





Feb. 19th....Marsnaux, Ch. J. delivered the opinion 
of the Court as follows: 


‘This is a writ of error to a judgment of the Circuit 
Court for the district of Maryland, affirming a judgment 
of the district Court, which condemned the cargo of the 

- Wendell, as being forfeited to the United States. 


The first point made by the Plaintiff in error, is that 
the information filed in the cause, is totally insuflicient 
to sustain a judgment of condemnation. 


The information consists of several counts, to all of 
which exceptions are taken. The Court however, is of 
opinion, that the 4th count is good, and this renders it 
unnecessary to decide on the others. 






That count is founded on the 50th section of the col- 
lection law, and alleges every fact material to the of- 
fence. 






It is however objected to this count, that the time and 
place of importation, and the vessel in which it was 
made, are not alleged inthe information, but are stated 
to be unknown to the attorney. 
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These circumstances are not essential to the offence, 
hor can they, from the nature of the case, be presumed 
to be known to the prosecuting officer: 


The offence is charged in such 4 manner as to come 
fully within the law, and is alleged to have been commit- 
ted after the passage’of the act, and before the exhibi- 
tion of the information. This allegation, in such a case, 
is all that can be required. 


The 4th count of the information being sufficient in 
law, the Court will proceed to examine the testimony 
adduced to support it. 


It is proved incontestibly that the goods are of fo- 
reign manufacture and consequently have been import- 
ed into the United States. 


The circumstances, on wliich the suspicion is found- 
ed that they have been landed without a permit, are, 


4st. That the whole cargo in fact, belongs to the clai- 
mant, and yet was shipped from Boston in the names 
of thirteen different persons, no one of whom had any 
interest in it, or was consulted respecting it, and seve- 
ral of whom have no real existence: 


2d. That no evidence exists of a legal importation in- 
to Boston, the port from which they were shipped, to 
Baltimore, where they were seized. 


Sd. That the original marks are removed, and others 
substituted in their place. 


The counsel for the claimant has reviewed these cir- 
cumstances separately, and has contended that no one 
of them furnishes that solid ground of suspicion which 
can create a presumption of guilt and put his client on 
the proof of his innocence. That they are either indif- 
ferent in themselves—mere casualties—or are reasona- 
bly accounted for. . 


To the employment of fictitious names as shipperss he 
says, that if the circumstance be not totally immaterial; 
it is sufficiently accounted for by the deposition of Wil-. 
vol. VII. 45 
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liam French, who says, ¢ he understood that the clai- 
mant in the cause, was in embarrassed circumstances 
some time before the shipment of these goods, and that © 
he has understood and believes from general report that, 
for the purpose of preventing his property from being 
attached, he was in the habit of shipping his property 
in the names of other persons.” .» 


The Court is of opinion that the circumstance is far 
from being ummaterial. It is certainly unfisual for a 
nierchant to cover his transactions with a veil of myste- 
ry, and to trade under fictitious names, The manner 
in which this mysterious conduct is accounted for, is not . 
satisfactory. It does not appear that his creditors 
were in Baltimore, or would be more disposed to attach 
his property in that place than in Boston, and it does 
not appear that in Boston the names of others were bor- 
rowed to protect his property from his creditors. The 
fact itself, if true, might be proved by other and better 
testimony. This habit might have been proved by his. 
clerks. 


An attempt is made to account for the circumstance 
that thé goods were not regularly entered at the cus- 


tom house of Boston, by the testimony of the same Wil- - 


liam French, who deposes that goods to a large amount 
are transported by land to Boston, and if mtended for 
domestic consumption, are generally unaccompanied by 
certificates of having paid the duties. The inference is 
therefore considered as a fair one, that these goods may 
have paid the duties at some other port where they were 
purchased by Mr. Locke, and transported by land to 
Boston. 


The Court is not satisfied with this inference. Goods 
4n packages, unaccompanied by certificates of having 
paid the duties, are always liable to be questioned on 
that account, Large purchasers. therefore, even where 
re-exportation is not intended, would choose to be fur- 
nished with this protection. It is a precaution which 
costs nothing, and which a prudent merchant will use. 
The presumption therefore, is always against the per- 
son who is in possession of goods in the original pack- 
ages without these documents. This presumption ought 


. tobe removed, and may be removed, not by proving 
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that cases have existed where a purchaser of - goods, Locke 


that have been regularly entered, has omitted to furnish 


himself with certificates, but that the particular case u.sTaTE#s. 


may reasonably be supposed to be of that description. 
The actual importation, or the actual purchase of the 
very goods, or of goods of the same description, may be 
proved, and ought to be proved by a person who has 
been so negligent as not to obtain certificates that 
would exempt them from forfeiture. 


The alteration of the original marks has been treated 
as an immaterial circumstance because no criminal mo- 
tive can de assigned for it. This alteration, it is said, 
was not calculated to impress the revenue officers with 
the opinion that the duties had been paid, and is there- 
fore not to be considered as made with that motive. 


Certainly the alteration was not made without a mo- 
tive. Men do not usually employ so much labor for 
nothing. If they use mystery without an object, they 
must expect to excite suspicion. 


To do away that suspicion they ought to shew ay 
object. 


In the present case, it is not improbable, that the 
motive was to relieve the goods from the suspicion of 
being imported in violation ef the then existing prohi- 
bitory laws. One witness, who deposes that the goods 
were of British manufacture, also deposes that he- ne- 
ver saw goods imported from Great Britain with such 
marks as those which were found on the goods of Mr. 
Locke. In the absence of other motives, the mind una- 
voidably suggests this, 


If these circumstances were even light, taken sepa- 
rately, ihey derive considerable weight from being unit- 
ed in the same case. If these goods have really paid a 
duty, it is peculiarly unfortunate that they should have 
been shipped without certificates of that fact, under fic- 
titious names, from a porf where they were not enter- 
ed, and that the marks of the packages should have 
been changed. It is peculiarly unfortunate, that these 
circumstances cannot be explaine(] away by showing 
that the goods have been entered elsewhere, or even 
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that the claimant has purchased such goods from any: 
person whatever. 


These combined circumstances furnish, in the opinion 
of the Court, just cause to suspect that the goods, 
wares, and merchandize against which the information 
in this case was filed, haye incurred the penalties of 
the law. 


But the counsel for the claimant contends that this 
is not enough to justify the Court in requiring exculpa- 
tory evidence from his client. Guilt he says must be 
proved before the presumption of innocence can be re- 
moved, 


The Court does not so understand the act of Con- 
gress. The words of the 71st section of the collection 
law, which apply to the case, are these: « And in ac- 
‘6 tions, suits, or informations to be brought, where any 
‘* seizure shall be made pursuant to this act, if the pro- 
«¢ perty be claimed by any person, in every such case | 
‘‘ the onus probandi shall beu pon such claimant.” « But the 
<* onus probandi shall be on the claimant, only where pro- 
«¢ bable cause is shown for such prosecution, to be judged 
‘¢of by the Court before whom the prosecution is had.” 


It is contended, that probable cause means prima fa- 
cie evidence, or, in other words, such evidence as, in the 
absence of exculpatory proof, would justify condemna- 
tion. 


This argument has been very satisfactorily answered 
on the part of the United States by the observation, 
that this would render the provision totally inoperative. 
It may be added, that the term « probable cause,” ac- 
cording to its usual acceptation, means less than evi- 
dence which would justify condemnation; and, in all 
cases of seizure, has a fixed and well known meaning. 
It imports a seizure made under circumstances which 
warrant suspicion. In this, its legal sense, the Court 
must understand the term to have been used by Con- 
gress. . 


The Court is of opinion that there is no error, and 
that the judgment be affirmed with costs. 
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THE SCHOONER GOOD CATHARINE 1815, 


-* = Feb. ~ 19h 
Ve ci 


THE UNITED STATES. 





Absent....LivinestTon, J. and Tapp, J. 


THIS was an appeal from the sentence of the Cir- A vessel of the 
cuit Court for the district of Maryland, which condemn- ¢\wwrod, coe 
ed the schooner Good Catharine as a foreign vessel for demned, sold, 
a violation of the 5th section of the act of January 9th, purchaed 
1808, supplementary to the embargo act, vol. 9, p. 15, master, a citi- 
which declares « that if any foreign ship or vessel shall zen of the W- 
‘take on board any specie, or any goods, Wares OF tainedaDanish 
«‘ merchandize, other than the provisions and sea-stores burgher’s 
«« necessary for the voyage, such ship or vessel, and the Drict 274 whe 
«‘ specie and cargo on board, shall be wholly forfeited.” © pert of oo 

mite ates 

She was originally an American vessel, but had been heen 
captured and condemned as prize, and purchased by within the ith 
Hurst, her former master, an American citizen. She ser or on Jan 
took on board goods other than the provisions and sea- 1808, supple. 
stores necessary for the voyage, and cleared out as a an 


Dane. although she 
. was really 


Martin, for the Appellant, Shinen of the 


; United States. 
Contended that notwithstanding these circumstances, 
the vessel, being really American, could not.be con- 
demned under that section of the law; for in criminal 
cases there can be no estoppel. A man may prove the 
truth of the case against his own averment. 


PINKNEY, Attorney General, 

Relied upon the capture, condemnation and sale, and 
the Danish burgher’s brief, which the master had ob- 
tained, to show that she was a foreign vessel. 


The sentence of the Circuit Court was affirmed. 
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4815. - BOND AND ANOTHER ». JAY. 


Keb. 20th. ———, 


-1bsent....Topp, J. 


The  exeepe ERROR to the Circuit Court for the district of 


ak a Maryland in an action of assumpsit brought by Bond 
erg ba mae and Brooks against Jay, surviving partner of Samuel 
of “such ac-¥8yY and Gabriel Christie, trading under the firm of 
“counts as Samuel Jay and Company, upon an account for mer- 
~_ Concerns the chandize sold and delivered. The Defendant, Jay, 
“chandize be- pleaded the statute of limitations of Maryland, 1745, 
oo eer ne, Ch. 23, which limits actions of assumpsit to three years 
“chant, their after the cause of action shall have ‘accrued. 

‘factors and 

** servants, 


“which ave £0 this pléa the Plaintiffs replied « that at the time 
* not residents ** when the several sums of money in the declaration 
- ties this «¢ mentioned grew due, viz. on the 20th of March, 1799 
applies todeal- and long before, to wit, on.the 27th of November, 1797, 
oo @ « and from thence until the said 20th of March, and trom 
cveditor resi- ** the said last mentioned day until the suing forth the ori-: - 
ding out ot ¢ ginal writ in this suit, the Plaintiffs were merchants, 
Maryland and ¢ carrying on trade and merchandize under the name 
ding in Mary- and firm of Bond and Brooks, and residing and car- 
Woe order ** PYing on trade without the limits of the district afore- 
‘o take the said, and of the state of Maryland, viz. at Philadel- 
ease out of the «¢ phia, in the state of “Pennsylvania; and that at the 
oe Point * SeVeral times aforesaid the said Jay and Christie 
toaverthatthe «* were merchants, trading under the firm of Samuel 
ak «Jay and Company, and residing and carrying on 
came, and was * trade at and within the district aforesaid, and that on 
Witney.“ the said several days, and on sundry days from the 
land after the ** first of those days to the second of those. days the 
cause of action «¢ Plaintiffs were engaged in mutual trade and merchan- 
accrued» and 's¢dize with the said Jay and Christie, by reason of 
years before « which trade, and of and concerning the same, the 
bringing the ¢¢ said several sums of money in the declaration men- 
ra «tioned grew due to the Plaintiffs, and this they are 


‘ready to verify; wherefore,” &c. 


To this replication the Defendant rejoined, that the 
Plaintiffs ought not to have and maintain their said ac- ~ 
tion by reason of any thing alleged in their replication 
aforesaid ; because, protesting, that the said several | 
sums of money in the declaration aforesaid mentioned, 


i 
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do not concern the trade and merchandize between mer-- Bonp 
chant and merchant; and also protesting that the ov. 
Plaintiffs have not continued to reside without the state say. | 
of Maryland and district aforesaid since the contract- ——-—— 
ing and growing due of the said several sums of money, 

and until the suing out the original writ in this cause ; 





of . yet, for answer to the said replication, the said Samuel 
ond - Jay says that true it is that at the time of the contract- - 
uel ing and growing due of the said several sams of money, 

of he, the said Samuel and the said Christie, were mer- 
er- chants and residents within the state and district of 
ays Maryland aforesaid, and Continued to reside therein 
45, until the decease of the said Christie, and the said 
ars Samuel has continued to reside therein ever since ; and 


that the several sums of money in the declaration men- 
tioned had become due and were payable on the 20th of 


ime _ March, 1799, to wit, at the district aforesaid; and that 
son afterwards, to wit, on the 20th of May, 1799, the Plain- 
799 tiffs returned to, came, and were within the state afore- 
97, said, to wit, at the district aforesaid; and that after- 
om wards, to wit, on the 18th day of October, 1799, the 
ee said Joshua B. Bond came to, and was within the said 
nts, state, viz. at the district aforesaid; and that: the ori- 
me ginal writ in this cause was sued forth on the 49th day 
wis of May, 1809, and not before ; and so the said Samuel 
re- Jay saith that three years and more had elapsed and 
jel. expired, after the return of the Plaintiffs and of the said 
the Joshua B. Bond to, and after their being within the 
stie said state and district, and after the contracting and 
uel growing due of the said several sums_of money, and be- 
on fore the suing out of the said original writ in fhis cause, 
Fon ~ viz. at the district aforesaid; and this the said Samue!} . 
the . 4 is ready to verify, wherefore,” &c. ~ 
ne To this rejoinder there was a general demurrer and 
of joinder. The Court below overruled the demurrer, and 
the adjudged the rejoinder to be good; whereupon judgment 
way was rendered for the Defendant, and the Plaintiffs sued 
are out their writ of error. . 


The act of assembly of Maryland, 1715, ch. 23, en- 


the acts, * that all actions of trespass guare clausum fregu, 
ac- ° ‘‘ all actions of trespass, detinue, sur-trover, or replevin 
jon ‘‘ for taking away goods or chattels, all actions of ac- 


*« count, contract, debt, book, or upon the case, other 
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BOND «than such accounts as concerns the trade or merchandixe 
0. “¢ between merchant anf merchant, their factors and ser: 
JAY. ‘*vants, WHICH ARE NOT RESIDENTS WITHIN THIS 
—-—— 6 PROVINCE; all actions of debt for lending,” &c. &c. 
«‘ shall be commenced or sued within the time and limi- 

** tation heréafter expressed, and not after,” &c. 


‘The third section contains a clause saving to persons 
within the age of 21 years, feme covert, non compos men- 
tis, imprisoned, or beyond seds, the right of suing within 
the respective times limited after the removal of their 
several disabilities. | 





‘The cause was argued by Harper for the Plaintiffs 
in error, and PINKNEY, ttorney General, for the De- 
fendant in error. 

February 22d....MARSHALL, Ch. J. delivered the opi- 
uion of the Court as follows: 


This suit was brought by the Plaintiff, a. merchant of 
Pennsylvania, against the Defendant, a merchant of 
Maryland, upon an account which grew out. of their 
trade with each other as merchants. The Defendant 
pleaded the statute of limitations; to which the Plaintiff 
replied that the Plaintiff, who resided in the state of 
Pennsylvania, and the Defendant were employed in mutu- 
al trade and merchandize, of and concerning which the 
said several sums of money in the said declaration men- 
tioned grew due. The Defendant rejoins that the Plain- 
tiff came within the state of Maryland in 1797, and that 
the original writ in this cause issued on the 5th of July, 
1808, and not before. ‘The Plaintiff. demurred, and 
upon argument the demurrer was overruled and the bar 
adjudged to be good. 





A writ of error has been sued out to the judgment of 
the Circuit Court, and the questions in the cause are, 







4. Is the replication good in itself? 


2. Does the rejoiner avoid the replication and sustain 
. the plea: 











These questions depend on the act of limitations 
passed in 47415 by the legislature of Maryland. The 
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nt inaterial part of that act is in these words: “Be iten- Boni 
ré acted, That all actions, &c. other than such accounts Ve 
18 as concerns the trade of merchandize between mer- jay, 
wc. «s chant and merchant, their factors and servants which —.—* 
al- “are not residents within this province,” &c. shall. be 
* commenced or sued within three years ensuing thé 
: * cause of such action, and not after.” 
mn 
en- By the Plaintiffs it is contended, that if either party 
mn reside without the province the case is within the ex- 
er ception :—by the Defendant, that to bring the case with- 
in the exception both parties must reside without the 
province. 
ffs 
de- It is so unusual for a legislature to employ itself 11 


framing rules which are to operate only on contracts 
, made without their jurisdiction, between persons re- 
pi- siding without their jurisdiction, that Courts can never 
be justified in putting such a construction on their 
words if they admit of any other interpretation which 

of is rational and not too much strained. 


of 
eir This, it is thought, may be done in the case now to 
ant be decided. The words « which are not residents” re- 
tiff fer, it is said, to both parties, Plaintiff and Defendant: 
of They comprehend all the persons previously enumera- 
"3 ted. Let this be conceded. 
he ; 
n- Then read the exception as if thé word “ both” or 
in- « all” were inserted. It will stand thus: * other than 
at such accounts as concerns the trade or merchandize be- 
ly, tween merchant and merchant, their factors and ser- 
nd vants which are not both or all residents within this 
ar province.” The plain meaning of the sentence so read 
would be that accounts between merchant and merchant 
either of whom resided out of the province would come 
of within the exception. It is admitted that without the 
’ word « both” or « all,” the more obvious meaning of 
the sentence is that for which the Defendant contends. 
Vet it will bear the same construction without, as- with 
either of those words, and the subject-matter of the law 
‘int so clearly requires this interpretation that the Court 
thinks it may be made. 
ns The rejoinder is founded on the third section of the 


he — VOL. VII- 46 
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Boxp act which contains the ysual exceptians in favor of in- 
v fants, &c. and allows three years after the removal of 
JAY. the impediment te bring their suit. 


It is contended that since the act of limitations runs 
against a person beyond sea from the time of his coming 
into the country, so from analogy it ought to run 
against a non-resident merchant from the time of his 
coming, though fer a mere temporary purpose, within 
the country. 


The Court cannot assent to the correctness of this 
reasoning. To render it applicable, the rejoinder ought 
to have averred that the Plaintiff had become a resident 
of the state of Maryland more than three years before 
the institution of the suit.: Not having done so, the 
words of the exception have never ceased to be applica- 
ble to the Plaintiff; and, consequently, the statute has 
never commenced to run. 


It is the opinion of this Court that the Circuit Court 
erred in overruling the demurrer of the Plaintiff to the 
rejoinder of the Defendant in this cause, and that the 
judgment be reversed and annulled, and the cause re- 
manded with instructions to render judgment on the 
said demurrer in favor of the Plaintiff, and that further 
proceedings may be had therein according to law. 


Judgment reversed. 








PRESTON v. TREMBLE. 
qa 
Absent....Topp, J. 


Tf an equitable ERROR to the Circuit. Court for the district of 
title be merg- East Tennessee, who had dismissed the Plaintiffs bill in 
the party. has Chancery, upon. demurrer, for want of equity. 

no relief in 

cauity, st _'The bill stated that Preston, the Complainant, had 
grant be void, title to a tract of land in the state of Tennessee, but 
as being con- the Defendant, Tremble, fraudulently and deceitfully en- 


ai eis tered into it, and holds him out. 


1813. 
Feb. 23d: 
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In setting forth the title it is stated, that thé land presrow 


formerly lay within the state of North Carolina, during 


which time, one Ephraim Dunlop made an entry for TREMBLE 
the land in regular form, paid the purchase money to ——-——. 


the state, and performed every other requisite to com- 
plete the contract; but before a patent was obtained, 
the fegislature of North Carolina passed a law; defining 
the limits of the Indian boundary, declaring all entries 
and surveys already made within those limits, to be null 
and void, and directing the entry-takers to refund all 
monies received therefor. That Dunlop never received 
back the purchase money, nor consented to annul the con- 
tract. That the law of North Carolina, rescinding thecon- 
tract was void. That Dunlop afterwards obtained a 
warrant to survey the land, and obtained a patent there- 
for, from the state of North Carolina, and afterwards 
conveyed the land to John Rhea, who conveyed to Pres- 
ton, the Plaintiff. 


P. B. Key, for Plaintiff in error, contended, 


4. That the land was within the territorial limits of 
North Carolina, who had a right to grant it, 


2. That the entry and payment of the purchase mo- 
ney, vested in Dunlop an equitable estate in fee im the 
land. 


S$. That the act of May, 1778, was void and inopera- 
tive, so far as it attempted to rescind the contract, and 
destroy the equitable estate of Dunlop. 


4. That although the patent which was issued in 1793, 
in contravention of the law of May, 1778; was declared 
void and inoperative, to convey the legal title, yet the 
equitable estate existed and remained in Dunlop. 


5. That no legal title to the land having passed to 
Dunlop, the Plaintiff could not maintain an ejectment. 


_ 6. That when no adequate rélief exists at law, a 
Court of equity will interpose its authority, to protect 
an ga estate, and by analogy, will give such full 
relief as a Court of law would, had the title been legal. 
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rreeston Y. That the demurrer ought to be everruled. 


v. 
TREMBLE Mansnatt1, Ch. J, 
| If your title is good at law, you have no case in equi- 
ty. If you have any title it is at law. If yeu have no 
title at law, you canhaye none in equity. The equita- 
ble estate is merged in the grant. 


This is an attempt to substitue a bill in equity for an 
action of trespass. 


Decree affirmed. 





— 





BRIG PENOBSCOT 








1813. 
Vv. 
Feb. P 
» THE UNITED STATES. 
Absent.... Toon, J. 
Under the THIS was an appeal from the sentence of the Cir- 


nou-inter- cuit Court of the district of Georgia, which affirmed 
seach, in? “that of the District Court, condemning the brig Penob- 
March, 1811, scot, and her cargo of salt, for a violation of the acts 
had noright of Congress, interdicting commercial intercourse with 
the water: of Great Britain and her dependencies, (vix. the acts of 
the © 8.10 March 4st, 1809, vol. 9, p. 243.—May 1st, 1810, vol. 10, 
thar she might P» 186,—The President’s proclamation of Nov. 2d, 1810, 
land her carr and the act of 2d March, 1811, p. 346.) By the 4th sec- 
&°. tion of the act of March 1st, 1809, it was not lawfal to im- 
port into the United States, or the territories thereof, 
any goods, wares, or merchandize whatever, from any 
port or place situated in Great Britain, or Ireland, or in 
any of the colonies or dependencies of Great Britain, nor 
from any port or place in the actual possession of Great 
Britain ; nor to import into the United States, &c. from 
any foreign port or place whatever, any goods, wares, 
or merchandize of the growth, produce, ar manufacture 
of Great Britain, or Ireland, &c. 


By the 5th section, such so imported, (or put on 
board any vessel, &c. with intent of importing, &c.) as 
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well as all other articles on board, belonging to the BRIg 

same owner, are liable to forfeiture: And by the 6(h PENoR- 

section, the vessel is subject to forfeiture, ifthe goods are scor 

laden on board with the knowledge of the owner or vv. 

master of the vessel, U.STATES, 

ee 

The act of May ist, 1840, and the President’s proclama- 

tion of Nov. 2d, 1840, announcing that France had so 

revoked the edicts of Berlin and Milan, as that they 

ceased to violate the neutral commerce gf the United 

States :—And the act of March 2d, 1844, are only re- - 

ferred to, as reviving and enforcing against Great Bri- 

tain, the provisions of the act of March ist, 1809. 


































The claim of the owners of the vessel and cargo, 
stated, that the vessel sailed from Antigua on the 12th of 
February, 1841, and being crank and not sea wor- 
thy, put inte Turk’s Island, for ballast, where she took 
in a load of salt, being informed, by an American vessel. 
that there was no law to prohibit it. That she sailed 
fromTurk’s Island, for the port of Savannah, intending to 
stand off and on, to get information to know whether she 
might be permitted to come in or not. That on her ap- 
proach to the harbor, a gale of wind prevented boats 
coming to her, and forced her, for the safety of the lives 
of the crew and the vessel, to make a harbor at Cock- 
spur Island. That before she got a harbor, she was 
boarded by a revenue cutter, who took possession of 
her, and forcibly carried her into port. That thesalt was 
not taken in with intent to violate the laws of the 
. United States, but with the express intention and deter- 
mination, if they found the importation into the United 
States to be unlawful, to bear away to some foreign port, 
She sailed from Castine, in the province of Maine, for 
Antigua, in December, 1840, and arrived off Savan- 
hah, on the 15th of March, 1814. 


There was evidence that the vessel might have called 
at Amelia Island, in the course of her voyage, where 
she might have got information of the non-intercourse 
law being in force. That she spoke a vessel of the U. 
'S. just before she came in, but made no inquiry asto the 
law. That the agent of the owners wrote several let- 
ters to be delivered to the captain at sea, informing bim 
of the law, and warning him to go to some foreign 
port, but they were not delivered. The evidence re- 
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specting the necessity of coming in, by reason of stress 


PENOB- of weather, did not seem to be sufficiently proved. 


The cause was argued by P. B. Key, for the Appel- 


eee: lants, and I. R. Incersoun, for the U. S. * 


It was contended by Key, for the Appellants, 


1. That the cargo was not taken on board with in- 
tention of importing the same into the United States. 


2. That the vessel was forced into Cockspur Harbor, 
by stress of weather, to save the vessel and the lives of 
the crew; and while so making the harbor, she was 
boarded by a revenue cutter, and seized, and forced into 
the port of Savannah. 


3. That she had a right to come into the waters of 
the U. S. to make inquiry whether she could be permit- 
ted to enter, and before a reasonable time had expired, 
she was forcibly seized and carried in. 


4. That comiog into the waters of the U. States, un- 
der either of the above circumstances, does not consti- 
tute an importation, without other and further voluntary 
acts on the part of the vessel. 


Feb. 23.... MARSHALL, Ch. J, stated ‘the opinion of 
the Court to be, that the vessel canie at her peril ; that 
‘ she was bound to get information ; but was negligent 

in not calling a€ Amelia Island, and in not inquiring of 
the vessel which she spoke off the port of Savannah. 


Sentence affirmed. 








CAZE AND RICHAUD 
v. 
THE BALTIMORE INSURANCE COMPANY. . 


fn - 
Abseit.... Toon, J. 


ERROR to the Circuit Court for the district of 
a cargo are Maryland in an action of inebitatus assumpsit for freight 


* ‘The Reporter was absent. 
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of goods by the ship Hamilton from Bordeaux to Hali- caze & 
fax. 5 RICHAUD 
Ve. 
In the Court below a case was agreed by the parties, saxri- 
which was in substance as follows. MORE 


INS. CO. 
On the 28th of July, 1805, Mr. John Ducorneau, of —_._ 
Bordeaux, the agent of the Plaintiffs, shipped for them, not liable for 
there, on their account, on board the ship Hamilton, of Sat tain to 
which they were owners, a cargo of the value of the owner of 
$ 22,986 on a voyage from Bordeaux to Wew Fork where the vessel, 


who is also 


the Plaintiffs resided. On the voyage she was captur- owner of the 
ed by a British vessel of war and carried into Halifax, cargo insured, 
where the ship and cargo were condemned. Within '} *casewhere 

due time after the Plaintiffs heard of the capture, they cargo were 
abandoned as for a total loss to the Defendants who ac- captured, the 
cepted the abandonment and paid the amount insured. ed to the wa 
derwriters as 
From the sentence of condemnation in the vice ad- eae 

miralty Court as to the vessel and cargo, but not as to cepted, the 


freight, there was an appeal, upon which the sentence 1% paid, the 


was reversed and the proceeds of the vessel and cargo dened, res- 


were restored. The proceeds of the cargo were paid — og 
over to the underwriters; but the sum they, received froceedsofthe 
was less than the sum they had paid upon the policy. cargo paid 
ar to he 
tuaderwriters. 
The question, upon this case, was, whether the Plain- Freight pro 
tiffs, who were owners of both vessel and cargo, were "i paca m 
entitled to recover from the underwriters upon the Car- the owner of 
go, freight from Bordeaux to Halifax. the cargo vol- 
untarily agree 
to receive it 
Harper, for Plaintiffs in error, contended that they at aplace short 


7 its ultimate 
were so entitled. ’ destination. 










The underwriters who became the owners of the car- 

' go at Halifax, were benefitted by the transportation 

from Bordeaux. The cargo was liable for its frieght. 

The underwriters received the whole proceeds. So 

much thereof as amounted to the value of the freight 

was received by them to the use of the Plaintiffs as 
owners of the ship. 


PINKNEY, Attorney General, contra. 


_ This action certainly cannot be maintained upon an 
insurer’s liability for freight under a policy on cargo. 













. 


caze & 
RICHAUD 
v; 
BALTI- 
MORE 
INS. €0. 


om ee eS 
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The case of Baillie and Modigliani, 2, Marsh. 728, is 
decisive to that effect: and even if an insurer were lia« 
ble for freight under the policy, he must be sued upon 
orp and could not be made to answer for it in this form 
of action. 


But it is said that this claim does not rest on the poli- 
cy; but founded upon tlie idea, that as the underwriters 
became proprietors (by the abandonment and accep- 
tance) of the cargo, or rather of the proceeds of the car- 
go, at Halifax, they succeeded to the burthen as well as 
to the benefit, and must consequently pay freight pro 
rata itineris to the Plaintiffs as owners of the ship. 


To this it may be answered, that if any freight was 
due, it was due from the Plaintiffs themselves, because 
it was earned while they were the owners of the goods, 
and because the abandonment could not throw uj:on the _ 
underwriters a responsibility for freight for which the 
assured were already liable. There could be vio privi- 
ty of contract between the insurers and the ship owner's 
with reference to such freight; and the ship owners 
could have no lien on the proceeds arising from the sales 
under the condemnation. 


Bat no freight was due. The goods belonged to the 
owners of the ship, and of course the bill. of lading-did 
not call for freigit, On the contrary it declared that 
no freight was to be paid, * the cargo being owner's pro- 
perty.” ‘To imply a contract between the owners of 
the cargo and themselves to pay freight to themselves, 
and that two against the bill of lading, would be absurd. 
It follows, that at the time of the abandonment, the 
Plaintiffs had no right, either complete or inchoate to 
freight upon the goods insured. [f it were even admit- 
ted, then, to the utmost extent contended for, that the 
insurers, accepting the abandonment; took the cargo cum 
onere, they could not be charged with freight in this 
case, since the thing insured was, when they succeeded 
to it, free from such acharge. If they became liable 
for freight they did not take simply cum onere ; for the 
onus relied upon by the Plaintiff’s counsel did not exist 
when the subject-matter came to them by abandonment. 
The abandonment and acceptance must have created, 
not passed, it. If indeed the ship had afterwards per- 
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_ Baillie and Modigliani, whether by taking the proceeds, 
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formed any service to the underwriters with respect to cAzE & 
these goods, an assumpsit might be implied pro tanto nicHAUD 
against them; but this demand is for freight supposed . v. 

to have been earned while the goods belonged ‘to the BAuri- 
Plaintiffs, and were expressly, as well as from the na- MORE 
ture of the transaction, exempt from freight. INS. CO. 


























The doctrine of lien which has been spoken of by the 
Plaintiffs counsel cannot serve his cause; for the Plain- 
tiffs could have no lien for freight which was not dhe ; 
even if there could be a subsisting lien upon these pro- 
ceeds; for freight which was due. 


But freight was not due, for other reasons. It may 
be conceded that freight is in sume cases due pro rata 
itineris, where the voyage being intercepted, the owner 
of the cargo consents to receive it at a place short of its 
destination. But he must be a volunteer. A forced 
receipt, as on th’: occasion, has never been adjudged to’ 
give a title to pro rata freight. Besides, this cargo was 
lost ; and even if the proceeds had covered the value, it 
may well he questioned, notwithstanding the dictum in 


the owner gives aright to pro rata freight. 
a 


But however that may be, it can scarcely be maintain- 
ed that a forced acceptance (by the owner or by an in- 
surer to whom an abandonment has been made) of pro- 
ceeds far short of the value, (as was the fact here) will 
give such a right. 


Harper, in reply. 


The case in Marshall wants the essential ingredient 
of ownership in the person making the abandonment. | 
It was too a case of partial loss. The Defendants in 
the present case are sued, not as underwriters, but as” 
owners of goods liable for freight. The benefit they 
receive from the transportation of the goods is a good 
foundation for an implied promise. The decision ‘in 
Burrow’s reports, of consent to receive the cargo liable 
pro rata itineris has never been questioned. 





February 24th....Srony, J. delivered the opinion of 
the Court as follows : 
VOL. Vih a7 
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caze & ‘The present action is brought to recover, freight pro 
ricHaup fata itineriss under the following circumstances : 


"De “ 
paurr, ‘The Plaintiffs were the owners of the ship Hamilton 
wore 2nd cargo, and effected insurance of her cargo on a voy- 
us. co. 2g¢ from Bordeaux to New York. The sum of $11,000 
, was underwritten by the Defendants—the sum of $10,000 
at Philadelphia, and the residue of the value of the cargo 
($1986,) was left uninsured, During the voyage the ship 
and cargo were captured, carried into Halifax, and there 
condemned. The Plaintiffs abandoned to the under- 
writers and received payment for a total loss. An ap- 
peal from the sentence of condemnation was interposed 
and the sentence finally reversed, and the proceeds of 
the cargo, which had been previously sold by order of 
Court, were paid over to the underwriters in proportion 
to the sums underwritten by them respectively. 





We are all of opinion that the Plairtiffs are not en- 
titled to recover in the present action. © 


In the first place the Court are satisfied that, as be- 
tween the insured and the underwriter on the cargo of a 
ship, the Iatter is in no case responsible for the payment 
of freight, whether there be an abandonment or not. It 
is a charge on the cargo against which he does not un- 
dertake to. indemnify the owner ; and if authority be 
necessary to support the position, it is fully borne out 
by the doctrine of lord Mansfield in Baillie v. Modig- 
hani, Marshall, 728. 


In the next place we are all of opinion that no freight 
whatsoever was, under the circumstances of this case, due. 
Freight, in general, is not due unless the voyage be 


performed. Here the ship and cargo never arrived at. 


their port of destination, and of course the whole freight 


could not be due. Was a pro rata freight due? We 


think not. The whole class of cases resting on the au- 
thority of Luke v. Lyde (2 Burr. 882.) proceed on the 
ground that there is a voluntary acceptance of the goods 


themselves af an intermediate port; and not, as in the 


present case, a compulsive receipt from the hands of the 
admiralty after capture and condemnation, and ultimate 
restoration. upon the appeal. There is, in our. judg- 
ment, no equity to support such a claim ; and although. 
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it receive countenance from some remarks incidentally caus & 
thrown out in Baillie v. Modigliani, the current of RrémAauD 
more recent authority, as well as of principle, clearly +. 


points the other way. BALTI- 
MORE 
It may be further added that as between the insured 1s. co. 


and the underwriter the existence of a lien on the cargo ——-——— 
for freight does not vary the legal responsibility oF the 
underwriter on such cargo after an abandonment. 


The judgment of the Circuit Court is affirmed with 
costs. | 





= = 


THE SCHOONER JANE 4843. 
v. 


‘THE UNITED STATES. 





Feb. 17th. 











4 if 


Present....All the Judges except Town, J. yA 


THIS was an appeal from the sentence of/the Cir- In  prosecu- 
/ cuit Court for district of Maryland, reyersing that 4 *sainst a 


1 for vi 
of the District Court, yesiety condemnef-the schooner lation of law 
Jane for violation of the non-intercourse act. » nn nyaee- 

soccumsy & 

Nicuotson, for Appellant, me - 
. _ the identity of 
Contended that there ought to have been positive the vessel. 
proof of the identity of the vessel. 


PiInkNeY, Altorney General. 


If these cases are to be likened to criminal prosecu- 
tions, and if the same strictness be required, it will be 
impossible to execute the laws. No proof was offered 
on the part of the Claimant. But there is sufficient 
proof of identity—she is the same kind of vessel, has 
the same name, belongs to the same port, has a master of 
the same name, had the same cargo, and the time of . 
her sailing from Port au Prince, corresponded with the 
time of her arrival at Baltimore, allowing the esual 
time for performing the voyage. 





. 





‘>’ 
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SCHOONER HARPER, in reply. 


JANE 
v. 


The United States are bound to make out full proof. 


v.stTaTes. If the fact be so, much better proof might have been 
—nr=—— had on the part of the United States. 





_and cargo. ‘This writ of error is taken to the sentence 


February ith... WASHINGTON, J. delivered the opi- 
nion of the Court as follows; 


, ‘This was an information filed in the District Court 
of the United States, for the district of Maryland, 
against the schooner Jane and her cargo for a breach 
of the law interdicting the commercial intercourse be- 
tween the United States and Great Britain and France, 
and their dependencies. The particular charge alleged 
in the information is, that this vessel had imported into 
the pert of Baltimore from some place jn the island of 
St. Domingo, a dependence of France, 1920 bags of 
coffee in violation of the above law. To establish this 
charge two witnesses were examined on the part of the 
United States, who concurred in testifying that they 
were at Port au Prince in the island of St. Domingo, 
from about the middle of August to the middle of Sep- 
tember in the year 1809, and that they saw lying there 
a schooner called the Jane, of Balti » Vezey, mas- 
ter. ‘That her cargo consisted of flotir, which she dis- . 
charged at that place and took in a quantity of coffee 
in bags, amd that she sailed from Port au Prince about 
the 10th of September. 4 


One of these witnesses thinks that the name-«* Jane” 
was painted on the stern of the vessel, but is not posi- 
tive as to that fact; nor can either of the witnesses say 
that the vessel they saw at Port au Prince was the 


same which was seized by the collector of the port of 
Baltimore. 


The seizure of the vessel and cargo, which are the 


subject of this controversy, was made between the 4st 
and 18th of October, 1809. 


Upon the above evidence, the District Court dis- 
missed the information and ordered restitution of vessel 
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pronounced by the Circuit’ Court, which, upon an ap- scHooNER — 


peal, reversed that of the District Court and condemn- 
ed both the vessel and cargo. For the Claimants it is 


contended that the evidence in this case is merely pre- u.sTaTRs. | 


sumptive, and is much too light to establish the fact, 
- necessary tu be made out, that the vessel seized by the 
collector of Baltimore is the same vessel which was 
seen by the witnesses at Port au Prince. If the latter 
part of the objection to the evidence be well founded it 
is fatal to the sentence, because although presumptive 
evidence is clearly admissible, and may of itself he suf- 
ficient to support, in many instances, even a criminal 
prosecution, yet the circumstances proved ought not 
only to harmonize with each other, but they ought in 
themselves to be so strong as fully to satisfy the mind 
of the fact they are intended to establish. 


In this case there is such a coincidence in the circum- 
stances proved in relation to the vessel, the cargo, and 
the voyage, as to impress the mind with a conviction, 
almost irresistable, that the schooner Jane seen, by the 
witnesses at Port au Prince, is the identical vessel 
against which this prosecution is carried on. That ves- 
sel was a schooner, the reputed name of which at Port 
au Prince was the Jane, of Baltimore, Vezey, master; 
which took in, at that port, coffee in bags and sailed 
from thence about the 10th of September. The vessel 
in question is a schooner, bears the same name, was 
commanded by a captain Vezey, her cargo coffee in 
bags, and she arrived at Baltimore between the ist and 
and 10th of October, about the time when a vessel 
which had left Port au Prince on the 10th September 
might reasonably have been expected to arrive. It is 
barely possible that the facts proved in this case should 
apply to any other vessel than the one in question; and 
in the absence of all explanatory evidence, which it was 
so entirely in the power of the Claimants to have pro- 
duced, is sufficient to deprive him of this slight ground | 
to stand upon. ‘ 

It is true that the proof of identity might have been 
strengthened by evidence that this vessel sailed from 
Baltimore, of the time when she sailed, the port for 
which she cleared, and the cargo she took out 
with her. But it does not appear in this record, nor 
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SCHOONER does it necessarily follow, that she sailed from Baiti- 
JANE more on wubomuei einen, 
Casy 


g Pe 
~~ 


v. er of the United States to prove any of the above 
U.STATEsS. On the other hand, nothing could have been more 
——-—— than for the Claimants to have proved them, and still 

further to have proved, if their case would have admitted 
it, that the evidence on the part of the United States 
did not apply to this vessel. 


The Court is of opinion that there is no error in the 
sentence pronounced by the Circuit Court, and that the 
same should be affirmed with costs. 


bs _____ 





1813. 
Keb. Ath. LEE v. MUNROE ¢ THORNTON. 








Jbsent....J OHNSON, J. and Topp, J. 


baw a al THIS was an appeal from the decree of the Circuit 
bound by the, Conrt for the district of Columbia, in a suit in Chance- 
declarations of ry, brought by Lee agian Thomas Munroe, superin- 
A pl tendant of the city of Washington, and Wi'liam Thorn- 
a mistake of ton, the survivor of the late board of commissioners for 
fact, anless it that city. The object of the bill was to obtain a dis- 
that the Sout count of 3,000 dollars upon a judgment, which Munroe, 
wae acting —_ a8 superintendant, had obtained against Lee upon his 
seope of his bond, The ground upon which this set-off was claim- 
authority, and ed, was this. Morris and Nicholson were indebted to 
was cmpow- Lee in that sum by promissory notes, and offered pay- 
pacity of agent ment in certain city lots, the title whereof was in the 
to make such egmmissioners of the city. Morris and Nicholson hav- 
‘ing paid money in advance to the commissioners, wére, 

as they supposed, entitled to demand from them the con- 

veyance of the lots in question, under existing contracts 

between the commissioners and themselves. Whereupon 

Lee applied to the commissioners to know of them whe- 

ther they would convey the lots to him, upon the order 

of Morris and Nicholson. This they promised to do, 

and made an entry of it in their journal. Leb then 

agreed with Morris and Nicholson to receive the lots in 

payment, and upon receiving their order to the commis- 

sioners to convey them to him, give up to Morris 


Nicholson their nétes for $,0Q@0 dollars, which weré 
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-sonally against tho superintendent, or the surviving 
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evidence of the debt, On presenting this order to the Lzz 
commissioners, they refused to convey the lots, unless =v, 

he would pay them the purchase-money due thereon to MunRox & 
them from Merris and Nicholson, alleging that the ba- rHorn- 
lance was against Morris and Nicholson in their account ron. 
with the commissioners. Morris and Nicholson short- ——-— 
ly afterwards hecame insolvent. : 


C. Lee, for the Appellant. 


This case cannot be distinguished from that of a mort- 
gagee, who knowing another person is about to lend 
money upon the mortgaged premises, informs him that 
his mortgage is satisfied. If it be not, he shall be post- 
poned to the 2d mortgagee. 2 Vern. 554. _ Ibbottson v. 
Rhodes. 1 P. Wms, 39% Mocatiav. Murgatroyd, 4 
Dall. Levy v. Bank U. 8. 





























The Commissioners were acting within the scope of 
their authority. It was their business to keep the ac- 
counts with Morris and Nicholson, and to know the ba- 
lance ; it was also their business to convey thelots. It 
is immaterial what was the real state of accounts at the 
time. ‘They acted at their peril. 


The question is, who shall bear the loss? Not he who 
was in no fault, but he whose duty it was to know the 
truth, and who by his negligence has brought this loss 
upon the Plaintiff. 


JoNES, contra. 


This case does not depend upon the principle of first 
and second mortgagee. The bill does not seek relief per- 


commissioner, but is intended to charge the public with 

this loss. The commissioners were public officers; they 

had no interest in the business. It was a simple mis- 

take of a fact on their part, which cannot bind the U. 

States. It is an attempt to set off unliquidated 

re by these public officers against a judgment 
ebt. 


Feb. 26th....Livineston, J. delivered the opinion of 
the Court as follows : 








LEE 


v. 


TON. 
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This is a bill seeking relief against public officers 
nominally, but against the United States in fact, for 
MUNROE & a mistake of the former in a representation made by 

THorN- them to the Appellant, by which it is alleged, that 


he has sustained a loss, for the redress of which in 


—-—— damages this suit is brought. It has been contended in 


this case, that the Defendants having, in their public 
character as commissioners of the city of Washington, 
misinformed the Plaintiff as to the state of the accounts 
between them and Morris and Nicholson, and thereby 
indueed him to relinquish a demand which he had against 
the latter, he is now entitled to have discounted from a 


judgment, which they have obtained against him for the 


use of the United States, a sum equal to the principal 
and interest of the debt which he lost by the confidence 


¢ 


which he placed inthem ; and this is supposed to be like , 


the case of a party, who being about to lend money on 
realestate, applies to one who holds a prior mortgage to 
ascertain whether he has any incumbrance on it. There 
is no doubt, in such a-case, that if the person making 
the application discloses that he is about lending money 
on the estate, he will be preferred to the first mortgagee, 
should the latter deny his having a mortgage, or assert 
that it is satisfied; and it seems agreeable to the dictates 
of reason and good conscience, that his claim should be 
postponed to that of a person whose confidence was in- 
spired by the misrepresentation of one, who was acting 
for himself, and every way competent to inform him of 
the truth. But in all the cases which have been decided 
on this principle, the fraud, for such it is supposed to 
be, has been practised by a party who has himself an 
interest in the subject-matter of inquiry, who cannot well 
be mistaken, and whose conduct therefore ought to be 
conclusive on him, when the rights of third persons 
come in question. It is, however, not known to the 
Court, that the same rule of decision has been extended 
so as to affect the interests of principals, and particu- 
larly of the public, in consequence of similar mistakes 
made by an agent, nor is it reasonable that such exten- 
sion should take place, unless it most manifestly appear 
that the agent was acting within the scope of his autho- 
rity, and was empowered, in his capacity of agent, to 
make the declaration or representation which is relied on 
as the ground of relief. In the present case, the De- 


fendants were employed and authorized by the public to — 














~ 
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‘sell aid make contracts for the sale of certain lands ly- 
ing within this district. In pursuance of these powers, 





in the habit of directing the Defendants from time to 
time, to convey Certain of the lots ‘vhich they had con- 
tracted for; to the persons named in such orders. The 
commissioners supposing that Morris and Nicholson had 
>» | not yet received titles to land equal in value to the sum 
which they had advanced, told the Plaintiff that if he 
would obtain an order from them for certain lots, they 
should be conveyed to him. But ina day or two after, 
they discover that Morris and Nicholson had already re- 
ceived deeds for lots to the whole amount of the sum 
which they had advanced, and give notice of this fact to 
the Plaintiff, offering however to convey to him the lots 
in question, on his paying for them at the rate expressed 
in. their contract with Morris and Nicholson, 'The Court 
will not inquire whether the Plaintiff really suffered any 
injury from the confidence which he placed in the com- 
missioners, or whether he lost his remedy against Mor- 
ris and Nicholson, (of which very serious doubts may 
well be entertained) but a majority of the Judges are of 
opinion, that the communication made by the commis: 
sioners ‘to the plaintiff, was altogether gratuitous, and 
that not being within the sphere of their official dutics, 
the United States cannot be injured by it, and that the 
Defendants could not, without rendering themselves per- 
sonally liable to the public, have made a title to the 
Plaintiff after a discovery of the mistake which they 
had made, but on the terms proposed by .them; or in 
other words, that the United States could not, by any 
declaration of the commissionei’s proceeding from a mis- 
take, lose the lien which was secured to them by the 
contract with Morris and Nicholson, -for the stipulated 
wh of this property. If the commissioners acted 
rauduléntly, which is het pretended, they may be per- 
sonally liable in damages to the Plaintiff; but if it were 
a mistake; and such it is represented to be, the Court 
has already said that the interests of the United States® 
cannot, and ought not, to be affected by it. “Were it 
otherwise, an officer entrusted with the sales of public 
lands, or empowered to make contracts for such sales, 
might by inadvertence, or incautiously giving informa- 
tion to others, destroy the lien of his principals on very 
VOL. Vik 48 : 














LEE 
%. 

they had made contracts with Morris and Nicholson, MunRoE & 
who having advanced a considerable sum of money; Were THORN- 


TON, 
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LEE valuable and large tracts of real estate, and even pro- __ dl 


© 


v. duce alienations of them without any consideration 
MUNROE & whatever being received. It is better that an individual, 
THORN- should now and then suffer by such mistakes, than to 
ron. introduce a rule against an abuse, of which, by impro- 
——-—— per collusions, it would be very difficult for the public 
to protect itself. It is the opinion of this Court, that the 

decree of the Circuit Court be affirmed. 








4843. HERBERT AND OTHERS 
Ve 


Fib. 15th. WREN AND WIFE AND OTHERS. 








Present....All the Judges except Toon, J. 


ERROR to the Circuit Court for the district of 


Sue ff Columbia, sitting at Alexandria, in a suit in Chancery 
hice concur. Brought by Richard Wren, and Susanna, his wife, who 


rent jurisdie- was the widow of Lewis Hipkins, deceased, and John 
tion with and Westley Adams, her trustees, against W. Herbert, 


sons ar’ 'T. Swann, R. B. Lee, and W. B. Page, (trustees of 
dower, especi- Philip R. Fendall, deceased) and E. I. Lee, Jos. Deane 
ally where par- 
tition, disco- and F. Green. ‘ 
very, Or ac- ) 
ct andineass . Lhe case was stated by Marsuaxn, Ch. J. (in de- 
of sale where livering the opinion of the Court) as follows: : 

e parties are . 
willing that a 


sum in gross ‘This suit was brought by Richard Wren, and Susan- 
a a na, his wife, formerly the wife of Lewis Hipkins, pray- 
ing that dower may be assigned her in a tract of land 
if adeviseof of which her former husband died seized, and which 
land in Vir- has since been sold and conveyed to the Defendant, Jo- 


ginia to the . . . 

widow, appear S¢ph Deane, or that a just equivalent in money may be 
from cireum- decreed her in lieu thereof. 

stances to be 

intended in Pst ares 

es s f dowert The material circumstances of the case are these: 
her election, 


and cannot # Lewis Hipkins being seized as tenant in common: 


eee join With Philip Richard Fendall of one third of a tract of 
“her husband in land lying in the county of Fairfax by his deed exe- 
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cuted by himself and wife, leased the same to Philip HERBERT 
Richard Fendall for the term of thirteen years, to com- & oTHERS 
mence on the first of September, in the year 1794, at .. « 
the annual rent of 4401. . WREN 

& OTHERS. 

























In the year 179% Lewis Hipkins departed this life, 
having first made his last will and testament in writing, 4 lease for’ 
in which he devised both real and personal estate to his rs whe .* 
wife: the real estate for her life, with remainder to his dower in tbe 


three daughters. ; Court of 


d Chaneery can- 

To*his two sons he devised the premises in question, »° re phn 
and added that if, during the minority of his sons, Phi- iets aot 
lip R. Fendall-should erect thereon another water mill ney in lieu of 
or water mills, his desire was that his sons or the sur-40v*t:, when 
vivor of them should, at the expiration of the lease for sold, unles by 
years made to the said Philip pay one third part of the consent of all 
value of such mill or mills, and in default of payment aoe 
that P. R. Fendall should be permitted to hold the same 


at the present rent until the value should be received. * 





He directed his two tracts of land in Loudon to be i 
sold for the payment of his debts, aud appropriated the 
annual rent accruing on the lands leased to P. R. Fen- 
dall to the education and maintenance of his children. 


The testator then adds the following clause: 


s¢If it should so happen that the remaining part of 
my estate not herein bequeathed should prove insuffi- 
cient to pay all just demands against my estate, then 
my will and desire is that my executors shall sell as 
much of my real and personal estate as may be neces- 
sary to make up the deficiency, and that they shall sell 
such parts as will divide the loss among my representa- 
tives as nearly as may be in proportion to the property 
bequeathed te them and each of them.” 


On the 13th day of December, in the year 1797, Sa- 
sanna Hipkins, then the widow of Lewis Hipkins, con- 
veyed her dower in the premises in question and also 
in the land devised to her for‘life by her deceased hus-’ 
band to the Plaintiffs, John Adams and Westley Adams, 
in trust for her use. 





2 


372 SUPREME COURT U. 8: 


uenpertr In the year 1803 P. R. Fendall and Walker Muse.imn 
& orners stituted a suit against the executors and children Y 


Vv. Lewis Hipkins, deceased, and in the month of June in 
wren that year the cause came on to be heard by consent of 
&orners. parties, when the Court decreed that the whole estate of 
——-—— Lewis Hipkins be sold and the money brought into Court. 


The report of the sale does not appear on the record, 
but an entry was made that the report was made and 
confirmed by the Court. 


Under this decree the premises were sold and con- 
veyed to the Defendant, E. 1, Lee, who purchased in 
trust fur P. R. Fendall, one of the executors of Lewis 
Hipkins. On the deed of conveyance is a memorandum 
stating that the property was sold subject to dower. 


Lee conveyed the premises to the other Defendants, 
trustees of P. R, Fendall, for the purposes of a trust 
deed which had been previously executed conveying to 
them the other two thirds of the same estate on certain 
trusts in the deed recited. 


The trustees sold and conveyed to the Defendant, Jo- 
seph Deane. 


The bill states that the Defendant, Joseph Deane, 
had not paid the purchase money, and was willing, 
should the Court decree dower in the premises, to give 
an equivalent in money in lieu thereof. 


Soon after the trust deed from Susanna Hipkins to 
John and Westley Adams she intermarried with the 
Plaintiff, Richard Wren. 


Philip R. Fendall continued to pay the Plaintiff, Su- 


sanna, during her widowhood, and the Plaintiffs, Rich- 

ard and Susanna, after their intermarriage, one third 

part of the rent accruing on the premises devised to 

him by Hipkins and wife until the year. 1803: since 
* which he has refused or neglected to pay the same. 


The Defendants, the trustees of Philip Richard Fen- 
dall, he having departed this life previous to the institu- 
tion of this suit, insist, ; . 
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4. That the remedy of the Plaintiffs, if they have HERBERT 


any, is at law, and that a Court of equity can take no & orTHERs 


jurisdiction of the cause. 


2. That the provision made by the will of Lewis Hip- &ornxrs, 
kins for the Plaintiff, Susanna, not having been re- -—--—— 


nounced by her, bars her right of dower in his estate. 


The Defendant, Joseph Deane, has put in no answer, 
and as against him the bill is taken as confessed. 


The Circuit Court determined that the claim of the 
Plaintiff, Susanna, to dower was not barred, and de- 
creed her a sum in gross as an equivalent therefor. 


From this decree the trustees of Philip Richard Fen- 
dall have appealed. The Plaintiffs also object to sq 
much of the decree as refuses them rent on the premisés, 
and have therefore taken out likewise a-writ of error. 


E. I. Lex, for the Plaintiffs in error. 


4. If the Complainant, Susanna, has any right of 
dower, her remedy was in a Court-of law. 


In a suit in Chancery, if a question of dower arise, 
and the right of dower be denied, a Court of equity 
will send it to a Court of law to be tried. 


The Courts of the United States are forbidden by 
law, to exercise Chancery jurisdiction in a case in which 
there is a remedy at law. A Court of equity takes cog- 
nizance of no case of dower which does not involve 
some peculiar ground of equity: such as. discovery, 
partition, account, &cs 


Here was no prayer for discovery, nor partition, and 
although an account was prayed, yet it was unnecessa- 
ry. 1 Fonb. 19. 4 Br. C. C. 326. $3 Atk. 130. Dormer 
v. Fortescue. -2 Br. C. C. 634. 2 Vow Sr. 124. 


2. She had no right to dower. Her husband, Hip- 
kins, had devised.to her an estate for life, which ap- 
pears, by the various provisions in his will, ta, have 
been intended to be in lieu of dower. - The lands out of 


Vv. 
V«REN 
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HERBERT which dower is now claimed, he devised to his 
& orners and also devised them for payment of his debts. He 
v. specifically devised away all his lands. 
WRI 
&Xorners. In the case of Ambler v. Norton, 4 Hen, and Mun. 23, 
omni the devise was not expressly in lieu of dower, but the 
fact was collected from the whole context of the will. 


3. But if she had a right of dower, the Court had no 
authority to make a decree for part of the purchase 
money, without the consent of all parties concerned. 
A Inst. 33. 


R. I. Tayuor, contra. 





None of the facts upon which the claim of dower is 
founded is denied by the answer. The denial of the 
right is founded on particular facts therein stated. 


1. As to the jurisdiction: at the present day Courts 
of law and equity have a concurrent jurisdiction in 
dower, if the facts are not denied upon which the claim 
of dower is founded; such as seizure, &. In general 
a Court of Chancery is the proper tribunal. A disco- 
very is almost always sought; partition is frequently 
required, and an account is generally taken. Comyns 
Dig. Tit. Chancery, E. Mitford, 109, 129. 1 Fonb. 22. 
6 Bac. Ab. 447. 23 Vex. Jr. 122,124 There is no case 
in Virginia where the jurisdiction has been denied. 


In this case a partition was necessary, and that is a 
special ground of equitable jurisdiction. 


But the property had been sold by order of Court, 
expressly subject to dower, and the deed to Deane con- 
tained a covenant to indemnify him against the claim ef 
dower. A Court of Chancery can call all parties before 
it, and by decreeing a compensation in lieu of land, 
prevent circuity of action. The widow and the pur- 
chaser had consented to such a decree. An account of 
rents and profits was also necessary. The act of Con- 
gress prohibiting. the resort to Chancery where there is 
a remedy at law, is only an affirmance of a principle of 
the common law. side ' 
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> But it is said that by joining in the lease for 43 years, HERBERT 

~ she barred her dower during the lease. This is not so. & oTHERS - 
Her husband still had a free hold of inheritance in the v. 
land, and died seized thereof. And the widow is enti- WREN 
tled to dower in all lands of which the husband was &oTHeErs. 
seized of the freehold of inheritance during the cover- ——~-—— 
ture. 4 Inst. 32. Com. Dig. Tit. Dower, A. 6. 


But the most formidable objection arises upon the de- 
vise to her by the will. That devise was not expressly 
in lieu of dower, nor is there such averment as the state 
of Virginia requires. There is no averment that she 
accepted the lands devised in lieu of dower; nor that 
her husband was seized of such an estate in those lands 
as would be a bar if she had accepted them. 


The decree of the Court was for a sale of the Whole | 
real estate of her husband. It does not appear that the 
land devised to her was not sold as well as the rest. If 
it was she is not barred of her dower. Co. Lit. 18, 
(B.) Harg. note. Ridgeway’s Rep. tem. Hardwicke, 184. 
Dormer v. Fortescue. Fonb. 22. 6 Bac. Ab, 447. 


But there is an error in favor of the Plaintiff in error, 
and if the cause should be sent back it oughé to be cor- 
rected. ‘There was no allowance made for arrearages 
of rent. 


As to the decree for money in lieu of land. * The 
widow was willing to receive it, and the Defendant, 
Deane, to pay it. If there had not been a decree for 
money, Deane would have been obliged to pay the whole 
purchase money to the trustees and then sue them for a 
breach of covenant, and recover back in damages the 
value of the dower to be assessed by a jury. By ascer- 
taining that value in the first instance, this circuity of 
action and loss of time are prevented. Whether the 
Court below ought themselves to have fixed the valye 
of the dower, or left it to be ascertained by a master in 
chancery, or by a jury, we do not pretend to say. We 
do not wish the decree to be affirmed. We hope the- 
bill will not be dismissed; but sent back with instruc- 
tions to allow us the arrearages of rent with the profits 
thereon, and that an account be taken accordingly. 





HERBERT 
& OTHERS 
Vv. 
WREN 
kK OTHERS. 
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C. Lee, in reply. 


The essential point of the case is that she is barréd 
of her dower by her acceptance Of a jointare under the 
will. The act of assembly (Rev. Co. 180, § 11.) says 
«* that if any estate be conveyed by deed or will, either 
expressly, or by averment, in lieu of dower,” &c. such 
conveyance shall bar her dower of the residue,” &c. 
She has accepted her jointure and resides upon it. All 
the circumstances of the will show the intent to be in 
lieu of her dower. By averment, means by allegation 
and proof dehors the will. 4 Inst. 36, (b) note. Woode- 
son. Tit. Dower. Hargrave Co. Lit. 36; (b) noie. 4 Br: 
C. C. 292, Pearson v. Pearson. 


The Court had no right to decree money in lieu of 
the land without consent of the creditors. 


No arrearages of dower can be recovered for the time 
preceding the demand. 


February 26th....MArsHatn, Ch. J. after stating thie 
case, delivered the opinion of the Court as follows : 


The material questions in the cause are : 
4. Has a Court of equity jurisdiction in the case? 


2. Is the Plaintiff, Susanna; entitled to dower? 


8. If these points be in‘her favor what decree ought 
the Court to make? 


According to the practice which prevails generally 
in England, Courts of equity and Courts of law exer- 
cise a concurrent jurisdiction in assigning dower: 
Many reasons exist in England in favor of this juris- 
dietion: one of which is, that partitions are made and 
accounts are taken in chancery in a manner highly fa- 
vorable to the great purposes of justice. In this case. 
dower is to be assigned in an undivided third part of an 
estate, so that it is a case of partition of the original 
estate as well as of assignment of dower in the part of 
which Lewis Hipkins died seized. 
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An additional reason and a conclusive one in favor HERBERT 
of the jurisdiction of a Court of equity is this: The & ortrens 
lands are in possession of a purchaser who has not yet ov. . 
paid the purchase money. A Court of law could ad- WEN 
judge to the Plaiutiffs only a third part of the land it- &orneks 
seif. Now, if the Plaintiffs be willing to leave the pur- ———-——— 
chaser undisturbed, to affirm the sales and to receivé a 
compensation for her dower instead of the land itself, a 
Court of equity ought never, by refusing its aid, to 
drive her into a Court of law and compel her to receive 

\ her dower in the Iands themselves. This is therefore 
a proper case for application t0 a Court of Chancery: 


2. It is perfectly clear that the provision made by 
Lewis Hipkins in his last will is no bart to a claim of 
dower for several reasons, of which it will be necessary 
to mention only two. 


4. It is not expressed to be made in lieu of dower. 


2. It is not averred that she has accepted the provi- 
sion and still enjoys it. 


3. It remains to inquire what decree the Court ought 
to make in the case. 


The first question to be discussed is this: Is the 
Plaintiff, Susanna, entitled both to dower and to the 
provision made for her in the will of her late husband? 


The law of Virginia has been construed to authorize 
an averment that the provision in the will is made in 
lieu of dower, and to support that averment by matter 
dehors the will. But, with the exception of this allow- 
ance to prove the intention of the testator by other 
testimony than may be collected from the will itself, the 
act of the Virginia legislature is not understood in any 
respect to vary the previously existing common laws 


In the English books there are to be found many de- © 
cisions in’ which the widow has been put to her election 
either to take her dower and relinquish the provision 
made for her in the will, or to take that provision and 
rélinquish her dower. There are other cases in which 

FOL. VII. Ag 
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HERBERT she has been permitted to hold both.- The principle 
& o’rHERs upon which these cases go appears to be this: 


Vv. 
WREN 


It is a maxim in a Court of equity not to permit the 


A OTHERS. same person to hold under and against a will. If there- 
——-—.- fore it be manifest, from the face of the will, that the 


testator did not intend the provision it contains for his 
widow to be in addition to her dower, but to be in lieu 
of it; if his intention discovered in other parts of the 
will must be defeated by the allotment of dower to the 
widow, she must renounce either her dower, or the bene- 
fit she claims under the will. But if the two provisions 
may stand well together, if it may fairly be presumed 
that the testator intended the devise or bequest to his 
wife as additional to her dower, then she may hold both. 


The cases of Arnold v. Kempstead and wife, of Villa- 
rael and lord Galway, and of Jones v. Collier and 
others, reported by Ambler, are all cases in which, 
upon the principle that has been stated, the widow was 
put to her election. 


In the case under consideration neither party derives 
any aid from extrinsic circumstances, and therefore the 
case must depend on the will itself. 


The value of the provision made for the wife com- 
pared with the whole estate is not in proof: but so far 
as a judgment on this point can be formed on the evi- 
dence furnished by the will itself, it was supposed by 
him to be as ample as his circumstances would justify. 


The only fund provided for the maintenance.and edu- 
cation of his five children is the rent of 140/. per an- 
num, payable by P. R. Fendall. Since he bas. made a 
distinct provision for his wife, the presumption is much 
against his intending that this fund should be diminish- 
ed by being charged with her dower. 


That part of the will, too, which authorizes P. R. Fen- 
dall, in the event of building a mill and not receiving 
from the sons of the testator their half of its value, to 
hold the premises until the rent should discharge that 
debt, indicates an intention that in such case the whol¢ 
rent should be retained. 
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The clause, too, directing the residue of his estate to HERBERT 
be sold for the payment of debts is indicative of an ex- & OTHERS ' 


pectation that the property stood discharged of dower, 
and is a complete disposition of his whole estate. The 


testator appears to have considered himself as at liber- &KorTHwRs. 
ty to arrange his property without any regard to the ——-—— 


incumbrance of dower. 


_ Upon this view of the will it is the opinion of the 
majority of the Court that the testator did not intend 

the provision made for his wife as additional to her 

dower, and that she cannot be permitted to hold both. 


She has not however lost the right of election. No 
evidence is before the Court that she has accepted the 
provision of the will, nor that she still enjoys it. 
Indeed there is much reason to suppose the fact to be 
otherwise. The decree of 1803 does not except the 
lands decreed to her for life from its operation, nor is 
the Court informed by the evidence that those lands 
were not sold under it. 


But if she had accepted that provision and still en- 
joyed it, there is no evidence that she considered herself 
as holding it in lieu of dower. On the contrary, she 
was in the actual perception of one third of the rent ac- 
cruing on the lease held by P. R, Fendall; and in the 
deed executed by her in 1797, before her second mar- 
riage, she conveys her dower in the lands leased to Fen- 
dall, and also her dower in the lands devised to her by 
her deceased husband. It is therefore apparent that 
she never intended to abandon her claim to dower. 


The next enquiry to be made by the Court is, to 
what profits is the Plaintiff, Susanna, entitled in conse- 
quence of the detention of dower? 


It is unnecessary to decide whether, in general, a per- 
son Claiming dower from a purchaser can recover 
profits which accrued previous to the institution of her 
suit. In this case the Plaintiff was in the actual enjoy- 
ment of dower. She received one third of the rent ac- 
cruing from the premises for nine years. - She was 
therefore in full possession of her dower estate; and 
when afterwards the land was sold under a decree of a 
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BBERT Court, P. R. Fendall was one of the executors who made 
' & oTHeERs the sale, and was himself in effect the purchaser of the 


v. 


estate. Upon no principle could he justify the refusal 


wrRey to pay that portion of the rent which was equal to her 
&oruers. dower in the land, unless on the principle that she was 


ee 


not entitled to dower. In this case therefore the Plain- 
tiff is entitled to one third of 1401. per annum for the 
remaining four years of the Tease under which P. Ry 
Fendall held the land,‘and to an account for profits after 
the expiration of the lease. 


But the Plaintiff, Susanna, cannot claim the profits 
on her dower and hold any portion of the particular 
estate devised to her, or of the profits on that estate. 
An account therefore must be taken, if required by the 
Defendants, showing what she has: received under the 
will of her husband. This must be opposed to the pro- 
fits to which she is entitled for dower, and the balance 
placed to the credit of the party in whose favor it may be. 


It remains to enquire whether the allowance of a sum 
in gross in lieu of dower in the land itself, or of the in- 
terest on one third of the purchase money, might legal- 
ly be made. 


This must be considered as a compromise between 
the Plaintiffs and the Defendant, Deane. His assent 
being averred in the bill, and the bill being taken pro 
confesso as to him, this may be considered as an arrange- 
ment to which he has consented. This, however, can- 
not affect the other Defendants. They have aright to 
insist that, instead of a sum in gross, one third of the 
purchase money shall be set apart and the interest there- 
of paid annually to the tenant in dower during her life. 


If the parties all concur in preferring a sum in. gross 
to the decree which the Court has a right to make, still 
it is uncertain on what principle seven years were taken 
as the value of the life of the tenant in dower. It is 
probably a reasonable estimate, but this Court does not 
perceive on what principles it was made, nor does the re- 
cord furnish the means of judging of its reasonableness. 


This Court is of opinion that there is error in the 
deeree of the Circuit Court in not requiring the Plain- 
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tiff, Susanna, to elect between dower and the estate de- HERBERT 
vised to her by her late husband, and in not allowing & ornErs 
profits on her dower estate if she shall elect to take vv, 
dower. ‘The decree is to be reversed and the cause re- WREN 
manded for further proceedings in conformity with the KorHers. 
following decree ; omer eee 































This Court is of opinion that the Plaintiff, Susanna, 
is not barred of her right of dower in the lands of which 
her late husband, Lewis Hipkins, died seized, but that 
she cannot hold both her dower and the property to 
which she may be entitled under the will of the said 
Lewis. She ought therefore to have made her election 
either to adhere to her legal rights and renounce those 
under the will, or to adhere to the will and renounce 
her legal rights, before a decree could be made in her 
favor. , 


This Court is farther of opinion that the Plaintiff, 
Susanna, having been in possession of her dower by the 
receipt of rent for several years after the death of her 
late husband, is, in the event of her electing to adhere 
to her claim of dower, entitled to receive from the es- 
tate of P. R. Fendall the profits which have accrued on 
he; cower estate in his possession from the time when 
he ceased to pay the same, until the sale was made to the 
Defendant, Joseph Deane, and is entitled to receive from 
the said Joseph Deane the profits which have accrued 
thereon since the same was sold and conveyed to him 
to ascertain which an account ought to be. directed. 
And the Court is further of opinion that an account 
ought also to be directed to ascertain how much the said 
Susanna has received from the estate of her late hus- 
band, and what profits she has received from the estate 
devised to her in his will: all which must be deducted 
from her claim for dower. 


The Court is further of opinion that if the parties or 
either of them shall be dissatisfied with the allotment of 
a sum in gross, and shall prefer to have one third part. 
of the purchase money, given by the said Joseph Deane 
for the lands in which the Plaintiff, Susanna, claims 
dower, set apart and secured to her for her life, so that 
she may receive during life the interest accruing there- 
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HERBERT on, and a apply to the Circuit Court to reform its 
& orners decree in this respect, the same ought to be done. 
v. 

WREN It is the opinion of this Court that there is no error 
&orners. in the decree of the Circuit Court for the county of 
——-—— Alexandria in determining that the Plaintiff, Susanna, 

was entitled to dower in the estate of her late husband, 
Lewis Hipkins, deceased, but that there is error in not 
requiring her to elect between her dower and the pro- 
vision made for her in the will of her late husband, and 
in not decreeing profits on the same. This Court doth 
therefore reverse and annul the said decree; and doth 
remand the cause to the said Circuit Court with ip- 
structions to reform the said decree according to the di- 
rections herein contained. 


Jounson, J. dissented from the opinion of the Court, 
but did not state his reasons, 











4813. —~THE CARGO OF THE BRIG AURORA, BURN.- 
Feb. 25d. SIDE, CLAIMANT, 


Vv. 


THE UNITED STATES. 





‘Present....All the Judges except Tovn, J. 


The Legisla- THIS was an appeal from the sentence of the dis- 
peas. ge triet Court for the district of Orleans, condemning the 
an act depend cargo of the brig Aurora, for having been imported from 
upon 2 wu. Great Britain, in violation of the 4th and 5th sections 
rect thatevent of the non-intercourse act of March 1sf, 1809, vol. 9, p. 
to be made 243, which it was contended were in force against 
camation, Great Britain, on the 20th of February, 1844, (when 
Whenan actof this cargo was seized,) by virtue of the act of May 
agen ist, 1810, vol.10, p. 186,and the President’s proclamation 
sequent act, it of Movember 2d, 1810. 

is revived pre- 

rome pow with By the 4th section of the act of March 4st, 1809, it is 
that | cfeet. enacted, «that from and after the 20th day of May next, 
at the moment 66 it shall not be lawful to import imto the nited States 
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«or the territories thereof, any goods, wares or mer. CARGO 
«‘ chandize whatever, from any port or place situated oF BRIG 
«in Great Britain or Ireland, or in any of thecolonies aurora 
‘¢or dependencies of Great Britain, nor from any port —v, 
“or place situated in France, or,in any of her colonies u.sTaTEs, 
‘or dependencies, nor from any port cr place in the ——-—— 
«* actual possession of either Great Britain or France.” - it expir- 
The non-inter« 
By the 5th section of the sameact it is enacted, « that course act of 
‘‘ whenever any article or articles, the importation of — bee, 
‘‘ which.is prohibited by this act, shall, after the 20th of o¢ z. ‘net of 
«¢ May, be imported into the United States or the ter- ow eg 1810, 
‘‘ritories thereof, contrary to the truc intent and mean- bale enue 
‘‘ing of this act,” « all such articles” « shall be for- mation of Nov: 


: 99 2d, 1810, re- 
« feited. vived on the 24 


of February, 


By the 41th section of the same act, it is provided, Eta me 


“‘ that the President of the United States be, and he here- pot necessary 


‘“‘ by is authorized, in case either France or Great Bri- > Cte ae 
tain shall so revoke or modify her edicts, as that they oe ites the 
“shall cease to violate the neutral commerce of the defence of the 
‘‘ United States, to deClare the same by proclamation ; C#m. 
‘after which the trade suspended by this act and by 

‘the act laying an embargo” &c. «may be renewed 

‘¢ with the nation so doing.” 


This act was to continue in force only to the end of the 
then next session of Congress, but the 3d, 4th, 5th, 6th, 
7th, 8th, 9th, 10th, 44th, 17th and 18th sections were, 
by the act of June 28th, 1809, continued to the end of 
the next session. 


On the 19th of April, 1809, in consequence of the ar- 
rangement with Mr. Erskine, the President issued his 
proclamation declaring that Great Britain had so re- 
voked her edicts, &c. whereby the law ceased to ope- 
rate against her. But in consequence of the disavéwal ‘ 
of Mr. Erskine’s arrangement by the British govern- 
ment, that proclamation was afterwards revoked. 


The act of ist of March, 1809, expired with the ses- 
sion of Congress, on the ist of May, 1810, on which 
day, Congress passed an act, (vol. 10, p. 186, ) the 4th 
section of which enacted, «that in case either Great 
“ Britain or France shall, before the third day of March 
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‘next, so revoke or modify her edicts, as that they 
‘¢ shall cease to violate the neutral commerce of the Unit- 
«sed States, which fact the President of the United 
«s States shall declare by proclamation, and if the other 
‘snation shall not within three months thereafter so re- 
« voke or modify her edicts in like manner, then the 
«< third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, 
«sand eighteenth sections of the act, entitled « An act 
«sto interdict the commercial intercourse between the 
«« United States and Great Britain and France, and 
‘s their dependencies, and for other purposes,” shall, 
‘«« from and after the expiration of three months from 
‘« the date of the proclamation aforesaid be revived, and 
«s have full force and effect, so far as relates to thie do- 
*‘ minions, colonies, and dependencies of the nation thus 
‘s refusing or neglecting to revoke or modify her edicts 
‘sin manner aforesaid. And the restrictions imposed 
«« by this act, shall, from the date of such proclamation 
ss cease and be discontinued in relation to the nation 
«: revoking or modifying her decrees in manner afore- 
«6 said.” 


On the 2d of November, 1810, the President issued 
his proclamation, declaring that France had so revoked 
or modified her edicts, as that they ceased to violate the 
neutral commerce of the United States. 


By the act of March 2d, 1814, vol. 10, p. 346, sec. 4, 
it is enacted, « that no vessel owned wholly by a citizen 
«‘ or citizens of the United States, which shall have de- 
«« parted from a British’port prior to the 2d day of Fe- 
«* bruary, 1811, and no merchandize owned wholly by 
«‘ a citizen or citizens of the United States, imported in 
«¢ such vessel, shall be liable to seizure or forfeiture, on 
«* account of any infraction, or presumed infraction of 
‘¢ the provisions of the act to which this is a supple- 
«« ment,” (the act of May 4st, 1810.) 


The 2d section provides that in case Great Britain 
should so revoke or modify her edicts, &c. the President 
shall declare the same by proclamation. 


The 3d section enacts, that until the proclamation 
aforesaid «shall have been issued, the several provi- 
« sions of the 3d, 4th, 5th, 6th, 7th, 8th, 9th, #0th and 
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t+ 48th sections of the act, entitled « An act to interdict,” cixéo 
« &c. (the act of March ist, 1809,) « shall have full oF BRIG 
*s force, and be imniediately carried into effect against auRoRA 


‘Great Britain, her colonies anid dependericies.” 


The Aurora cleared out from Liverpool on the 14th ——-—— 


of December, 1810, sailed on the 16th, and arrived at 
New Orleans, between the 2d and the 20th of Febru- 
ary, 1814. The President’s proclamation of 2d of Nov: 
1050; was known in Liverpool on the 13th of Decem- 
er. 
. 


Josemm R. INGERSOLL, for Appellant: 


Here was no intent to violate the law. The vessel 
cleared out before the proclamation was known -in Li- 
verpool,' and a knowledge of that fact is not brought 
home to her. But if it had been, it was impossible for. 
her to know whether Great Britain would not, before 
the 2d of February, revoke her obnoxious: orders. in 
council, so that the law wéuld never coitie into ope- 
ration, even if the President could; by proclamation; 
call it into éxistence: And the law, if it should take 
effect; was not to go into operation until + the 20th of 
May next.” When was the 20th of May next? If the 
law was revived by the proclamation, it could not be re- 
vived anti] the 2d of February, 1814. It was to be 
considered as being re-enacted on that days The 20th 
of May next, therefore meant to tlie 20th of May, 1841. 
The words of the act of May 1st, 1810, are, « shall 
‘* from and after the expiration of three months from the 
«‘ date of the proclamation aforesaid, be revived, and 
«shave full force and effect.”” The provision that it 
should begin te operate on the 20th @f May next, was 
as much a of the law as any other of its provisions: 
It was the intention of the legislature, that some warn- 
ing should be given to the citizens of the United States, 
s that they might by possibility avoid forfeiture under 
it. But if that provision be not adopted as well ag the 
others, it was impossible to avoid the penalties of the 
law; for until the 2d of February, it would at all events 
be lawful to import, and until after that day it would be 
impossible to know that Great Britain had not revoked 
her edicts, so that if the law was to take effect on that 
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day, it would be impossible fer the most innocent and 
most wary to escape punishment. 


This could not have been the intention of the legisla- 


U.sTaTes. ture. Effect ought, if possible, to be given to the words, 


the 20th of May next; and the most matared con- 
struction is that the legislature meant the of May 
next following the day, when the act should e ab- 
solute, by the happening of the contingency on which 


its existence was te depends’ A contrary construction: 


would attribute to the legislature the most flagrant in- 
justice ; that of punishing a man under a law of which 
it was impossible he should have had a knowledge. 


Whoever heard of a conditional penal law, the con- 
dition of which was to be decided by the party, and 
which it was impossible for him to decide until after 
the law became absolute? The President was. not au- 
thorized to decide it. Every man was to ascertain the 
fact for himself. 


But Congress could not transfer the legislative pow- 
erto the President. ‘To make the revival of a law de- 
pend upon the President’s proclamation, is to give to 
that proclanration the force of a law. ‘Congress meant 
to reserve to themselves the power of ascertaining when 
the condition should have been performed. This is to 
be inferred from the ‘act of March 2d, 1811, by which 
it is enacted, that until Great Britain shall so revoke 
her edicts, &c. and until that fact shall be proclaimed 
by the President, the enumerated sections of the act of 
March .1st, 1809; interdicting, &c. + shall have full force, 
and be (i. e. shat’ be) immediately carried into effect.” 
These expressions strongly imply that those sections of 


the act were not already in full force, and had not been 


carried into: effect. 


' * But the ist section of the act of March 2d, 1844, pro- 


tects from forfeiture all American vessels. and goods, 
which sailed from Great Britain before. the 2d of Febru- 
ary. ‘The information in this case does not deny that 
the goeds are bona fide American property ; and the an- 
swer of Burnside calls the Aurora.an: L ; 


American Brig— 
speaks of the retwrn voyage, and states himself'to be- 


of New Orleans. The bill of lading is alsoon aceount 
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and risk of an American citizen. It is theyefore tobe carco 


inferred, that the property was American, and theref 
not liable to forfeiture. ane / 


Joun Law, contra. 


The proclamation was known in Liverpool three days 
before the Aurora sailed, and must be presumed to 
have been known by the master. 


The 20th of May referred to in the act, was the 20th 
of May, 1809, which had passed when the law of May 
Ast, 1640, was. enacted, and when the act of March ist, 


1809, expired. .- 


The legislature. meant to revive the law as it ex- 
isted on the day of its expiration. ‘The words after the 
20th of May next, were at that time.of no effect, and 
were as inoperative as if they had been expunged from 
the law. ; 


The legislature did not transfer any power of legis- 
lation te the President. They only prescribed the evi- 
dence which should be itted of a fact, upon which 
the law should go into effect. 


The evidence is not sufficient to show the cargo to be 
American property. e 


Feb. 26th....Jounson, J. delivered the opinion of the 
Court as follows : 


This is an appeal from a decision of the district Court 
of Orleans, ona libel preferred against the goods in 
question, under the non-intercourse acts of March 4st, 
1809, and. May Ast, 1810. 


These goods were claimed by Robert Burnside, a 
citizen of Orleans, as his property, and the material 
questions in the cause are, 


ist. Is the property American, in which case it is ex- 
empted from forfeiture, by a subsequent law, viz. of 
March 2d, 18141. j 
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CARGO 2d. Wag@the act of ist March, 1809, revived hy, the 
OF BRIG ident’s proclamation at all, and if revived, did it 
AURORA mence its operation on the 2d February, or on the 


v. h May following, the time of isquing that procla- 
p-8TATEs. mation, . 


On the question of fact, the Court are of opinion, that 
the evidence is not sufficient to prove the property Ame- 
rican. The national character of the property the 
Claimant might easily have established by his corres- 
pondence, and the examination of witnesses in Europe. 
No such evidence is resorted to. The bill of lading 
alone is resorted to, on which it is said to be shipped on 
account of a citizen of the United States, and consign- 
ed to Burnside, but the name of the owner is not in- 
serted. Here again the defect of evidence may have 
been supplied by evidence who this citizen was, but no 
such evidence is adduced. % 





In the examination of the two clerks of John Rason 
& Co. of Liverpool, it is simply stated, that these 
were shipped by John Richardson, of Liverpool, but on 
whose account they do not » nor does it appear that 
they were examined to that point. 


Upon the whole, we are of opinion, that the absence 
of proof which might so easily have béen supplied, will 
authorize a conclusion, tkat the property was not Ame- 
rican. 


On the second point, we can see no sufficient reason, 
why the legislature should not exercise its discretion 
in reviving the act of March 4st, 1809, either expressly 
or conditionally, as their judgment should direct. The 
19th section of that act declaring that it should continue 
in force to a certain time, and no longer, could not re- 
strict their power of extending its *operation, without. 
limitation upon the occurrence of any subsequent com- 
bination of events. 


On the question when the operation of the 4th sec- 
tion of the act should commence, we are of opinion that 
by reviving an act, the legislature must be understood 
to give it, from the time of its revival, precisely that 

lprce and effect which it had at the moment when it ex- 
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ired. And that a suspended operation to CaRGe: 
ay, would be wholly inconsistent with the’ ‘OF BRIG 
made use of in the 4th section of the act of May, 1810, aurora 
viz. ‘shall be revived and have full force opera- vv. 
. tion,” and therefore, that its operation commenced on u.sTaTES. 
the 2d Feb, 1814. ee 


Some objections have been made to the sufficiency of 
the libel, because it does not negative the fact of Ameri- 
can property. But on that subject, we are of ‘opinion, 
that in no case can it be necessary to state in a libel, 
* any fact which constitutes the defetice of the Claimant, 
or a ground of exception of the operation.of the law on 
which the libel is founded. 


—_—_— 
THE SCHOONER HOPPET AND CARGO, 4843. 


v. 


‘ ‘THE UNITED STATES. Feb. 19th, 








Absent....Livineston, J. and Topp, J. 


THIS was an appeal from the sentence of the dis- Wines, the 
trict Court for the district of Orleans, a the Ano 
jurisdiction of a Circuit Court of the United States,) porte into the 
condemning the schooner Hoppet and her cargo as for- United States 
feited to the United States under the act of congress preter” 
of March 4, 1809, vol. 9, p. 243, entitled « An act to set, re-export- 
“interdict the commercial intercourse ‘between the Uni- 7.0) Danh 
“ ted States and Great Britain and France and their sold to mer- 
s dependencies, and for other purposes.” + soa oo 

. E thence export- 

The 4th section of that act makes it unlawful «to ed to New Or- 

‘import into the United States or the territories there- jhe" q¢arn®, 

“of, from any foreign port or place whatever, any of that act of 

goods, wares or merchandize whatever, being of the Dif oi" s 

‘“ ot pielene eo or of any of tare under 
‘her colonies or ies,” or Of any country in ‘t lw. 

' the possession of France. 2 ws ag ayes 


By the 5th section it is enacted, « that whenever any oo cons 
“‘ article or articles, the importation of which is prohibi- substantial " 
“‘ ted by this act, shall, after the 20th of May, be import- *atement of 














ay Sein 


| 
i? 
m | 

' 


SOMCONER. * 


Horre'T 
& CaRGo 
v. 
USTATES. 





general refer- 
ence to the 


provisions of 


the statute is 
not sufficient. 


If the informa- 
tion be defec- 


tive in that 
respect, the 
defect is not 
cured by evi- 
dence of the 
facts omitted 


to be averred 


in the infor- 
mation, 

The decree 
mast be se- 
emdum aHe- 
gata, us well 
as secundum 
(robata. 


_toin the act of Congress. 


and had lost their national character as French produce. 


the offence. A 


“ 
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ei United States or.the territonies thereof, 

“0 to the true intent. and meaning of this act,” 

* such articles, as wellas all other articles on board the 

ranges ship er vessel belonging to the. owner of ace 
** prohibited articles, shall be forfei 


And by the 6th section it is enacted, « that if any artis 
‘cle or articles, the of which is decree 
« by this act, shall, after the 20th of May, be put on 
‘board of any ship or vessel,” « with intention to im- 
‘* port the same into the United States or the territories 
* thereof, contrary to the true-intent and meaning of 
** this act, and with the knowledge of the owner or mas- 


‘ter of such ship or vessel,” “such ship,or vessel 
«‘shall be forfeited.” 





ow 


The information sinieih the wens did not aver that 
the goods were put on board the vessel with intention 
to import the same into the United States or the teérri- 
tories thereof contrary to the act, with the knowledge of 
the owner or master of the vessel ; nor did the informa- 
tion against the cargo.state that such of the goods as 
were not prohibited belonged to the owner of the prohibited 
goods ; but both informations averred that the 
gvods were imported negrare’f to the 4th, 5th and 6th 
sections of the act. 


It appeared from the evidence and, odinianinns : in the 
cage that. the wines, which constituted’ the . principal 
part of the cargo, were the produce of France, yer had | 
been shipped from New York to the Danish Island of 


St. Bartholomegs, where they were purchased by a | 


merchant of thatiplace and shipped to New Orleans. 
It did not appear certainly whether they had been im- 
ported into New York since the 20th of May, referred 


Flouvan:; for the Appellanis, 


Contended that it was probable from all the circum- 
stances that the Wines had been imported into the United | 
States before the prohibition, and if so they had become 
incorporated with the general commerce of the country, 


He also insisted on the defect in the infowmations, as 
*stated above: 
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before the prohibition. If they had been, the proof 
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» which will be separately considered. 
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PINKNEY, Attorney General, and Law, contra. * SCHOONER 
The letter of the law is too plain to admit of construc- & careo 
tion. ‘These wines never could cease to be the produce v. 
of France. They were imported from a foreign place u.stTaTeEs: . 
into a-territory of the United States during the prohibi- ——~-—~ 
tion by haw. If they had acquired an American char- 
acter; it was lost by receiving the drawback. It does 
not, appear that they were imported into New York 


was so easy, that the want of it creates the strongest 
presumption that the fact was not so. 


The intent is only to be known. by the act of the own- 
ers. They were bound to know the laws of the country 
to which they were trading. It is sufficient for the 
United States to prove a knowledge that the goods were 
put on board for that voyage. 


Feb. 27th....Mansuars, Ch. J. delivered the opinion 
ef the Court as follows: 


This is an appeal from a sentence of the Court for 
the district of Orleans condemning the schooner Hopp-t 
and her cargo, as forfeited to the United States for viv- 
laling the non-intercourse law. / 


In the district Court two informatiuns were: filed by 
the attorney for the United States, one claiming the 
ship as being forfeited, and the other claiming the eargo. 
Objections have been maile to eacly of these informations 


The information against the vessel charges in sub- 
stance, that while the act, entitled « An att to interdict 
commercial intercourse,” &c. was in force, certaih goods 
of the growth, produce, or manufacture of France, were 
imported into the United States, to wit: into thé port. 
of New Orleans, in the said’ vessel from some foreiga 
port or place, to wit: from St. Bartholomews contrary 
to, and in violation of the 4th, 5th and 6th sections of 
the act. By reason of which, and by virtue of the act 
of congress, entitled. «« An act, &c. the said vessel her 
tackle, apparel and farniture have become forfeited’ to 
the United States. 
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scHoonER The charge contained in. this information, and, thd 


HOPPET 
& CaRGo 
v. 
U.STATES. 


only charge it contains is, an importation into the Uni- — 


ted States of certain prohibited articles while the pro- 
hibitory act was in force.- How far does this crime af- 
fect the vessel ? ‘4. 


This question must be answered by the law. .The 
6th section of the act enacts in substance, that if any ar- 
ticle, the importation of which is prohibited, shall be: put 
on buard of any ship, &c. with intention.to import: the 
same into the United States or the territories. thereof, 
contrary to the true intent and meaning of this act, and 
with the knowledge of the owner or master of such ship, 
&c. such ship, &c. shall be forfeited. 


This is the only section of the act which imposes a 


forfeiture on the vessel. It will be perceived that the 
crime consists in the prohibited articles being laden on 
hoard'a ship with intent to be imported into the United 
States, and with the knowlédge of the owner or master of 
the vessel. A union of a lading with the intention to im- 
port, and with the knowledge of the owner or master, isne- 
cessary fo constitute the crime. Without these essen- 
tial ingredients, the particular offence, which alone in- 
curs a forfeiture, cannot be committed, 


In the information under consideration neither 6f 
these offences is charged. It is neither alleged that the 
prohibited goods were put on board the ship with inten- 
tion to be impo into the United States, nor with the 
lknowledge of the owner or master. 


The information against the cargo charges in sub- 
stance, that certain prohibited articles and certain other 
articles not stated to be prohibited, were brought into the 


United States, to wit: into the port of New Orleans, while 


the act, entitled « An act to interdict commercial inter- 
course” &c. was in force, from some foreign port. or 
place, by reason of which, and by virtue of the act, the 
whole cargo of the Hoppet has become forfeited. 


The 5th section of the act, under which this prosecu- 
tion was sustained, inflicts forfeiture on the prohibited 
articles imported contrary to law, and also on «all 
other articles on board the same ship or vessel, boat, 
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rait or carriage, belonging to the owner of such prohibi- SCHOONER 


ted articles. 


The innocent articles are liable to forfeiture only where 


they belong to the owner of the prohibited articles. It is U.sTATEs: 
this association, and this alone, which constitutes their ——-—— 


crime. Their being in the same vessel exposés them to 
no forfeiture unless they belong to the same person. 


In the case under consideration, the itiformation does 
‘not allege that the innocent and the prohibited articles 
did not belong to the same person. 


The first question made for the consideration of the 
Court is this ;—Will this information support a sen- 
tence of condemnation pronounced against the vessel 
and the innocent part of the cargo? 


That the information states a case by which no for- 
feiture of the ship or the innocent part of the cargo has 
been incurred, unless its defectiveness be cured by the 
allegation that the act was done contrary to, and in vio- 
lation of the provisions of the statute, has been already 
fully shown. 


It is not controverted that in all proceedings in Courts 
of common law, either agkinst the person or the thing 
for penalties or forfeitures, the allegation that the act 
charged was committed in violation 6f law, or of the 
provisions of a particular statute will not justify con- 
demnation, unless, independent of this allegation, a case 
be stated which shows that the law has been violated. 
The reference to the statute may direct tlie attention of 
the Court, and of the accused, to the particular statute 
by which the prosecution is to be sustained, but forms 
no part of the description of the offence. The impor- 
tance of this principle to a fair admiyistration of justice, 
to that certainty introduced and demanded by the free 
genius of our institutions in all prosecutions for offen- 
ces against the laws, is too apparent to require elucida- 
tion, and the principle itself is too familiar not to sug- 
gest itself to every gentleman of the profession. 


Does this rule apply to information in a Court of 
admiralty ? 
VOL. VII.. 54 
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SCHOONER It is not contended that all those technical niceties which 
HOPPET are unimportant in themselves, and standing only on pre- 
& carce cedents of which the reason cannot be discerned, should 


vv 


be transplanted from the Courts of common law, into 


U.STATES, the Courts of admiralty. Buta rule so essential to jus- 





—— tice and fair proceeding as that which requires a sub- 


stantial statement of the offence upon which the prosecu- 
tion is founded, must be the rule of every Court where 
justice is the object, and cannot be satisfied by a gener- 
al reference to the provisions of a statute. It would 
require a series of clear and unequivocal precedents to 
show that this rule is dispensed with in Courts of 
admiralty, sitting for the trial of offences against muni- 
cipal law. 


It is, upon these and other reasons, the opinion of the 
Court, that the information is not made good by the alle- 
gation that the offence was committed against the provi- 
sions of certain sections of the act of congress. 


Is it cured by any evidence showing that in point 
of fact the vessel and cargo are liable to forfeiture ? 


The rule that a man shall not be charged with one 
crime and convicted of another, may sometimes cover 
real guilt, but its observance is essential to the preser- 
vation of innocence. It is only a modification of this 
rule, that the accusation on which the prosecution is 
founded, should state the crime which is to be proved, 
and state such a crime as will justify the judgment to be 
pronounced. 


The reasons forthis ruleare, =» 


ist, That the party accused may know against what 
charge to direct his defence. 


2d. That the Court may see with judicial eyes that 
the fact, alleged to have been committed, is an offence 
against the laws, and may also discern the punisliment 
annexed by law to the specific offence. These reasons 


apply to prosecutions in Courts of admiralty with as- 


much force as to prosecutions in other Courts. It is 
therefore a maxim of the civil law that a decree must be 


secundum alegata as well as secundum probata, It would 
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of justice in all courts. 


will not justify a sentence condemning 
Hoppet and that part of her cargo which 


595 


seem to be a maxim essential to the due administration scHoonrR 


HOPPET 
& CARGO 


Itis the opinion of the Court that this information —v. 


the schooner y.sTATES. 
is not alleged _— 











to be of the growth, produce, or manufacture of either 
France or Great Britain, or the dependencies of either 
of those powers, whatever the fact may be. 


There are certain wines imported in this vessel al- 
leged to be of the growth, produce, or manufacture of 
France. These wines were exported from the United 
States to St. Bartholomews, where they were purchased 
by the consignee and shipped to New Orleans. It is 


contended, that having been imported into the United 


States, previous to the passage of the non-intercourse 
law, their exportation and-re-importation does not sub- 
ject them to the penalties of that law. But the Court 1s 
unanimously of opinion that they come completely with- 
in the provisions of the act of congress. 


It isthe opinion of the Court, that there is no error in 
that part of the sentence of the district Court of Orleans, 
which condemns the wines in the information mention- 
ed as forfeited to the United States, but that there is er- 
ror in that part of the sentence which condemns the 
schooner Hoppet and the residue of her cargo. 


This Court doth therefore adjudge and order that so 
much of the sentence of the district Court as condemns 
the schooner Hoppet and the thirty-five hogsheads of 
molasses, five barrels of molasses, twelve dozen of cocoa 
nuts and twelve pounds of starch, part of the cargo of 
the said schooner, be and the same is hereby reversed 
and annulled ; and the said sentence, as to the residue of 
the caago, is in all things affirmed, . 
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1813. © THE MUTUAL ASSURANCE SOCIETY 
feb. 16th. , v. 
KORN AND WISEMILLER. 
be 


Absent.... WASHINGTON, J. 


Fhe proprie- ERROR to the Circuit Court for the district of 


tors of build- Columbia, sitting at Alexandria. 
ings in Alex- 


andria, insured 


by the Kame £ The Mutual Assurance Society against fire, &c. was 
the oun’ °Y incorporated by an act of the legislature of Virginia in 
sembly of Vir- 1795. 

fs, "an 

subsequent -According to the original plan of the institution the 
7 poe of | houses in the towns and country were blended together 
pay an addi, iM One general mass, aud were mutually pledged to each 
tional _premi- Other, to make good the losses which might be respec- 
rere he tively sustained by fire. 


of hazard ac- 

sording tothe In January, 1805, the legislature of Virginia, at the 

tions of 1805, Pequest of the society, passed a law changing the ori- 
ginal plan of the institution, by separating the town 
buildings from those in the country, and making the 
town buildings liable only for town losses, and the 
country buildings for country losses. This law direct- 
ed that there should be a re-valuation of the buildings 
which had been previously insured; and authorized the 
society, as in the first instance, to fix the rates of haz- 
ard, and make such by-laws, rules and regulations as 
they might think proper. 


The society was authorized to recover its debts by 
notion, in a summary manner. 


Under the act of 1805 the society made a new tariff 
of rates of hazard. 


The houses of the Defendants were re-valued under 
the act. The re-valuation was less than the original 
valuation ; but the rate of hazard, or in other words, 
the premium for the insurance, was increased under the 
new regulation. 
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By the third section of a by-law of the society made wuTvar 
in January, 1805, under the authority of their original assv. so’y, 


act of incorporation and of the act of 1805, it is enacted, 


** that if the re-valuation of any building shall prove it Korn & 
«to be of less value than that at which it was insured, wisEM1IL- 


«‘ there shall be no demand against the society of resti- 


‘tution of any part of the premium which may have ——-—— 


** been paid, and the proprietor of such building shall 
‘* pay the additional premiwm (if the materials of which 
‘his building be erected, or its contiguity require it) 
«6 which according to the new rates of haxard ought to be 
paid.” j 


In July, 1805, the Defendants, Korn and Wisemiller, 
agreeably to a form prescribed by the society, made a 
declaration, under their hands and seals, as follows: 
s* We do hereby declare and affirm, that we hold the 
s abovementioned buildings, with the land on which 
«‘ they stand, in fee simple, and that they are not, nor 
« shall be insured elsewhere, and that we will abide, ob- 
«* serve and adhere to the constitution, rules and regu- 
‘¢ lations, which are already established, or may here- 
‘‘ after be established by a majority of the insured, pre- 
«sent in person or by representatives, or by the ma- 
s‘ jority of the property insured, represented either by 
s*the persons themselves, or their proxy duly autho- 
«‘ rized, or their deputy, as established by law, at any 
«¢‘ general meeting to be held by the said assurance so- 
«‘ ciety; or which are or hereafter may be established 
«¢ by the president and directors of the society.” 


To this declaration were annexed a plat, description 
and new valuation of the buildings insured. , 
? 
The buildings had been originally insured by the De- 
fendants in the year 1796. 


The sum now claimed of the Defendants was for the 
additwnal premium arising out of the incréased rates of 
haxard according to the new regulations, made in Janua- 
ry, 1805. 7 


Swann, for the Plaintiffs in error. . 


- 
This case differs from that of Atkinson, (ante, vol. 6, 
p. 202) which was for an additional premium occasion. 
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MUTUAL ed by the increased valuation of the building—this is for 

assu.so’¥, the additional premium upon the new rates of hazard. 

?. : 
korn & In the former case between these same parties (ante 
WISEMIL- vol, 6, p- 192) it was decided by this. Court that the 
LER. proprietors of houses in Alexandria, still continued 
——-—— members of the suciety, notwithstanding their separa- 
tion from the state of Virginia, and were bound by all 
the by-laws and regulations of the society. 


The only remaining question is whether the Defen- 
dants are liable for the new rates of premium. It was 
just that the old members and the new should stand on 
the same ground and pay the same rates of premium 
where the risk was the same. ‘This point has never 
been disputed in Virginia. 


C. Lez, contra. 


The former case has settled the point that the Defen- 
dants are bound by their original contract in 1796. 
The legislature had no right to alter or vacate that 
contract. ‘There was nothing unjust or hard in the 
case. The additional premium ought to be confined to 
cases of excess upon re-valuation. 


Swann, in reply. 


The act of assembly of 1805 was passed at the re- 
quest of the society, of which the Defendants were mem- 
bers, and bound by the acts of the majority. 


March 3d....Jounson, J, delivered the opinion of the 
Court as follows: 


In the case decided between Atkinson and these 
Plaintiffs, February term, 1810, the question arose on 
the construction of the 7th section of the act of 1805, 
and the additional premium in that case was impesed 
upon a re-valuation without relation to a change in the 
rates of premium, but resulting from the increased valu- 
ation. 


. 
In this case the sum demanded arises from the 
changes made in the rates of premium, arising from a 
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variation of risk ; to equalize which the 8th article of MUTOAL 
the present rales of the society requires an additional per As8U.80"x. 
centage to be paid by the present members of thecom- % - 
pany, in conformity to what is to be imposed upon sub- KoRN & 
sequent applicants.for insurance. And it is contended WISEMIL- 
that the contract being complete between the parties, LER. 
the insurers cannot add to the consideration to be paid ——-——— 
for insurance. In general this doctrine is unquestiona- 

bly correct, but peculiar circumstances except this from 

ordinary cases. This subject was considered in the 

quoted case decided between these same parties in Febru- 

ary, 1810. It is there laid down, and on reflection we 

are confirmed in the opinion, that in the capacity of an 

individual of the body corporate the Defendants are 

bound by the by-laws of the society as far as is con- 

sistent with the nature of its institution. 


This case is within the 4th section of the 8th article 
of those by-laws, and therefore the judgment below 
ought to have been for the Plaintiffs. 


Judgment reversed. 








WEBSTER AND FORD v. HOBAN. 4813. 





Feb. 24th. 





Present....All the Judges except Topp, J. 


ERROR to the Circuit Court for the district of Upon a sale of 
Columbia, in a special action on the case, by the Plain- snd at ~ 
tiffs in error, against the Defendant in error, for not pay- terms be that 
ing the purchase money for a house sold by the Plain- sae 


tiffs to the Defendant, at public anction. 30 Mang 
Tt > a with 
he premises were publicly advertised, and set up at {¥° 500d m 
.auction-by Me aanene auctioneer, On the day of sale, agrer fa . 
certain written articles, purporting to exhibit the terms, °°"?! 
were read aloud by the auctioneer in the presence and ay deen: the 
hearing of the Defendant and others assembled upon !™% t bere- 


that occasion, and the paper was also handed round Seabed oe 


and read by those present. Of those articles, three first purehs- 
only require notice. | - — 

















~ 
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wenster Art, Ast, declares thatythe highest bidder shall be the 
& rorp purchaser. ve ve 
Vs 


wopaN. Art. 3d, requires that the purchaser should secure — 


———-— the purchase money, with interest included, by his pro- 
maintaii an missory notes, with two approved indorsers, sepubac tn 
tion tee tr SIX @nd twelve months, 
abreachof — , 
the contract, Art. 5th, declares that the purchaser shall be allowed 
shall have as- * thirty days to comply with the 3d article, at which 
— ing « time, (in case of compliance,) he shall receive a good 
the vendee and complete title to the property’ On failing to com- 
should in-  ¢¢ ply within the 30 days, the property then to be re- 
copay egnendl « sold on account of the first purchaser.” 
a deed, and 
Muert hisname "The premises were struck off to the Defendant, as 
“pres the highest bidder, at the price of 4,000 dollars ; where- 
upon the auctioneer, in the presence of the Defendant, 
signed a certificate, at the foot of the articles of sale, de- 


claring him to be the purchaser at that price. 


An attorney was employed to draw a deed of bargain 
and sale, and received instructions for that purpose, 
both from the Plaintiffs and Defendant; the draft of 
the deed, with blanks for the date and the name of the 
grantee, was presented to the Defendant, and left with 
him for inspection ; after examining it, he returned it to 
the attorney, requesting him to insert his, the Defen- 
dants, name in the proper blanks, which he accordingly 
did. This draught of the deed recited the title of the 
Plaintiffs, and that the Defendant, being the highest 
bidder, had purchased the premises at the sum of 4,000 


dollars, which he had secured to be paid to the Plaintiff's, — 


according to the terms of sale. - 


The breach of the agreement alleged in the declaration, 
was, that the Defendant had failed to give his promissory 
thotes within the 30 days, or at any time afterwards. 


The Court below decided that the Plaintiffs could 


maintain.no action upon the “contract, without first re- 
sorting to a re-sale and aScertaining the deficit. 


Jones, for the Plaintiffs in érror, contended, 


4. That the remedy by a re-sale, was cumulative, 


- 
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and did not take away then of action for a breach WEHSTER 
of the original contract. . & Forn 


v. 
_» 2% That the: draught of the deed (as to its collateral Hopan; 
effect, as written evidence of the agreement) having — _ 
been authenticated by an act equivalent to signing, 
imported a substantive and positive agreement to go 
on with the contract, and to complete the purchase, and —~ 
was not subject to be explained or controlled by the 
original terms. 






































The authority to contract; he said, might be by pa- 
rol, although the contract must be in writing. Roberts 
on frauds, 112.—Sugden on Vendors, 56.—Hoban gave 
the attorney verbal authority to draw the deed, which 
amounts to an agreement in writing signed. 

* 


There was no argument for the Defendant in error. 
March 3d....LAVINGSTON, J. delivered the opinion of , 
the Court as follows : ' 


If there ever existed a valid agreement between these 
parties in relation to the house in question, on which 
the Court gives no opinion, the terms of it must be 
sought for in the articles exhibited by the auctioneer, at 
the.time of sale. Of these, two orily bear on this case. 
These were, « that the purchaser should secure the pur- 
‘chase money with interest by his promissory notes, 
«‘ with two approved indorsers, payable in 6 and 12 
« months”—and « thatthe purchaser should be allowed 
« thirty days to comply with these terms, at which 
«* time, in case of compliance, he was to receive a good 
«« and complete title to the property, and on failing ‘to 
‘comply within the thirty days, thgproperty was then 
« to ber e-sold on account of the first purchaser.” 


The Plaintiffs offered no evidence of any re-sale, or 
of any deficiency arising thereon, but contended, that 
the remedy by a re-sale was merely cumulative, and 
did not take away the right of action against the De- 
fendant, for his violation of the contract.—Such is not 
the opinion of this Court. The vendee, by the terms of 
sale, had an option of taking the estate after it was bid 

to him, and in case of refusal, of having it sold again 
OL. VII. 52 
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WEBSTER 0” his accaunt—It might Wave produced more than-oa 
& vorp the first sale, in which case the surplus would have 
v. belonged to him; or the same price might have been ob- 
HOBAN. tained, and then he would have lost nothing—or it 
—..... might have sold for less, and then by paying the dif- 
ference which would have formed his whole loss, he 

would not have been exposed, as lie must be, if this ac- 

tion proceeds to have damages assessed against him, 

by some uncertain and arbitrary or unsatisfactory rule, 

which might be adopted by a jury. Of these advan- 

vantages which were reserved to him by the terms of 

the auction, the Plaintiff had no right to deprive him. 

The Court is further of opinion, that nothing which was 








: done after the sale, at all varied the right of the parties. 
The judgment below is affirmed with costs. 
ie — 
1813. THE MARYLAND INSURANCE COMPANY. 
March 3d. . re 
Woon. 


f 











op ERROR to the Circuit Court for the district of 
Mr. Merry to Maryland, in an action of covenant on a policy upon 
the secretary the schooner William and Mary « at and from Balti- 
oll of Apri, “more to Laguira, with liberty of one other neighbor- 
1804, extend: “ing port, and at and from them or either of them back 
eos to Baltimore”—« Warranted by the assured to be an 
goa, the order American bottom, proof of which to be required in 
of the lords «the United States only.” 


com missioners 
of the admiral- 


ty of the Sth of The former judgment of the Circuit Court, in this 

rome ye case, having been reversed (see ante, vol. 6, p. 29,) and 

blockade of the cause remanded for a new trial, the verdict and judg- 

Martinique & ment were again in favor of.the original Plaintiff. The 

Suntitepe. Defendants, took only one bill of exceptions which sta- 

ted the execution of the policy, the sailing of the vessel 

with proper documents as an American bottom from 
Baltimore on the 8th of March, 1805, upon the voy 

- insured ; her arrival off Laguira on the 2th of the 

same month, where she remained three days laying off 

and on, vainly endeavoring to obtain permission to en- 

_ ter the port, and on the 31st sailed towards the port of 
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Amsterdam, in the Islan Curracoa, by the direct Mary’p. - 
and accustomed route, with a view and intention of Ns. Co. 


ascertaining by enquiry of British ships of war, or 





v. 


other vessels, whether the port of Amsterdam was then woop. 


in a state of blockade, and to enter it if it should not ——-—— 


be blockaded, but if it should be blockaded, not to at- 
tempt to enter it, but to proceed to St. Thomas’s or Por- 
to Rico. ‘That Amsterdam was a neighboring port to 
Laguira, being distant about 147. miles. -That when 
she. approached Amsterdam, being distant about 30 
miles, the master discovered a British vessel at the dis- 
tance of 241 miles, wherenpon he uiltered the course of 
the schooner, and stood directly towards the British 
vessel for the purpose of inquiring whether Amsterdam 
was still in a state of blockade; that while so standing 
for the British vessel, which was a frigate then actually 
supporting the blockade of the port of Amsterdam, the 
schooner was captured by the frigate and sent into Ja- 
maica, and there condemned for breach of the blockade 
of the port of Amsterdam, whereby she was wholly lost 
te the Plaintiff. That on the 16th of May, 1805, the 
Plaintiff having received intelligence of, the capture, 
abandoned the vessel in due time to the underwriters, 
who refused to accept the abandonment, 


That on the 27th of October, 1803, the government 
of the United States made to the British government, 


through its charge d’affairs in the United States, a. 


representation on the subject ofa blockade, then recent- 
ly notified, of the Islands of Martinique and Gaudalope ; 
which representation is set forth at large in the bill of 
exceptions, being a letter from Mr. Madison, then Se- 
cretary of state, to Mr. ‘Thornton, the British charge 
Waffairs, dated the 27th of October, 1803. - 


That on the 5th of January, 1804, the’ British gov- 
ernment, in consequence of that representation, issued an 
order to its commanding naval officer in. the West In-- 
dies and to its Courts of vice admiralty there, relative 
to the blockade of Martinique and Gaudalope; which 
order is as follows : 


* Admiralty office, 5th January, 1804. 

SIR, : 
Having communicated to the lords,of the admiralty, 
lord Hawkesbury’s Igtter of the 23d ult. enclosing the 
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mMARY’D. copy of adespatch, which Wi lordsbip had received from 
ins, Co. Mr. Thornton, his majesty’s charge d’affairs‘in Ameri- 


ca, on the subject of the. blockade of the Islands of Mar- 


woop. tinique and Gaudalope, together with the report of the 





advocate general thereupon, I have their lordships’ 
commands to acquaint you for his lordships’ information 
that they have sent orders to commedore Hoed not to 
consider any blockade of those Islands as existing un- 
less in respect of particular ports which may be actually 
invested, and then not to capture vessels bound to such 
ports unless they shall have been previously warned 
not to enter them ; and that they have also sent the ne- 
cessary directions on the subject to the judges of the 
vice admiralty Courts in the West Indies and America. 


I am, &c. 
EVAN NEPEAN. 
George Hammond, Esq.” 


That on the 12th of April, 1804, the British govern- 
ment, by its minister plenipotentiary in the United States, 
communicated the aforesaid order to the government of 
the United States who caused it to be immediately pub- 
lished in the public pewspapers. 


. That on the same 42th of April, 1804, the said British 
minister plenipotentiary officially made known to the gov- 
ernment of tle United States, that the siege of the island 
of Curracgoa had been converted into a blockade, which 
communication was as follows : 


<‘ Mr. Merry to Mr. Madison. 
Washington, April 12th, 180%. 
SIR, 


I have the honor to acquaint you that I have just 
received a letter from rear admiral, sir John Duck- 
worth, commander in chief of his majesty’s squadron 
at Jamaica, dated the second of last month, in which he 
desires me to communicate to the government of the 
United States, that he has found it expedient for his 
majesty’s service to convert the siege, which he lately 
attempted of Curracoa into a blockade of that Island. 
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I cannot doubt, sir, that this blockade will be con- mMaRyY’p. 
_ ducted conformably to the instructions which, (as I have uns. co. 


the honor to acquaint you in another letter of this date,) 
have been recently sent on this subject, to the comman- 


der in chief of his majesty’s forces, and to the judges of —— 


the vice admiralty Courts in the West Indies, should 
the smallness of the Island of Currac¢oa still render ne- 
cessary any distinction of the investment being confined 
to particular ports. 


I have the honor to be, &c. 
ANT. MERRY.” 


That Travers, the master of the schooner William 
and Mary, heard a report at Baltimore, before he sail- 
ed, that Amsterdam was in a state of blockade ; and that 
he was informed, before he sailed from Baltimore, by 
the master of an American vessel, that about four months 
before the time of giving that information, he arrived 
with his vessel near the port of Amsterdam, and there 
met with a squadron of British ships of war then block- 
ading that port, and was warned off by the commander 
of the squadron, with his register endorsed in the usual 
manner. 


That Travers in the course of his voyage fell in with 
a strong French squadron in lat. 15, long, 63, which 
was sailing westward. 'That the port of Amsterdam is 
in lat. 11 deg. 55 min.—long. 68. 


That while laying off Laguira to endeavor to obtain 
permission to eriter the port, or to anchor his vessel, he 
was informed by a merchant at Laguira, to whom he 
had been introduced by aletter, and through whom he 
made application for permission as aforesaid, that the 
port of Amsterdam was then free from blockade; and was 
advised by the said merchant to proceed thither with his 
vessel—that the port of Laguira and all the ports on the 
Spanish main were then shut against foreigners, where- 
by he was prevented from going on shore and from mak- 
ing enquiries otherwise than by writing from his vessel 
to some person on shore. 


That the Island of Buenos Ayres was thon a dependency 
of Curracoa, distant from it about twen'y miles east, and 


Vv. 
woop. 








v. 
wooD. 
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maRyY’p. is a small island naving te port, except a road-stead 
ins. co. about the middle of its length on the east side, where - 


there was a small battery and military post. That 
the cruizing ground of vessels blockading Curragoa, 
was between that Island and Buenos Ayres, which latter 
was included in the blockade, as were also ali the other 
ports of the Island of Curracoa. That Travers did not at- 
tempt to enter the port of Amsterdam, nor sail towards it 
with an intention of entering it if blockaded, Sutmerely for 
the purpose of ascertaining, by any lawful and proper 
means in his power, whether it was still in a state of 
blockade, of entering it if it was not, and of proceed- 
ing elsewhere if it was, ’ ‘ 


That when he sailed from Laguira as aforesaid he had, 
from the facts and circumstances above mentioned, rea- 
sonable ground of belief that the blockade had ceased, 
and had no means of obtaining any further information 
on the subject at any neighboring port or place. 


Whereupon the Plaintiff prayed the Court to instruct 
the jury that if they believed the matters so given in 
evidence by him,’ then his right of recovery in this ac- 
tion is not affected by the conduct of Travers in pro- 
ceeding as aforesaid from Laguira towards Amsterdam 
for the purposes aforesaid, which instruction the Court 
gave, and also the further direction, that if they should 
believe that Travers intended, while at Laguira, to. vio- 
late the blockade of Amsterdam, and attempted it by 
sailing towards that port, and within the limits of the 
cruizing ground; in such case his conduct was unlaw- 
ful; and the Defendants were thereby discharged from 
any. responsibility upon the policy. 


To this instruction the Defendants excepted and 
brought their writ of error, 


Martin, for Plaintiffs in error. 


When this case was here before it was erroneously 
supposed that the order of the 5th of January, 1804, 
applied to the Island of Curracoa, as well as to those of 
Gaudalope and Martinique. It was not until the 12th 
of April following, that the blockade of Curragoa was 
netified to our government by Mr, Merry, who gives 
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his opinion that the former order would be extended to MARY’D. 
this blockade. But itis merely his opinion; he had no Ns. Co. 
authority to bind his government upon that subject; v. 
and his opinion could not justify the master of this ves- woop. 
sel in going to the blockading squadron for information. 





If he acted upon the information of the minister he 
acted at his peril. 5, Rob. 74, 234—1, Rob. 144. The 
2, Rob. 92. He ought to have called at Bue- 

nos Ayres for information.—Park, 408, 9, Marshall, 321. 


Livinestox, J. Thought this case could not be dis- 
tinguished from the one which was here before. It 
appears to be only an application to this Court to re- 
verse its own decision. 


Srory, J. Thought the letter of Mr. Merry was 
conclusive upon the subject. 


Jounson, J. It does not appear to be so clear a case 
as the other. 


Marsuart, Ch. J. had formed no opinion upon this 
case. It seemed to him to be different from the other. 


HARPER, for the Defendant in error, Tequested that 
the opinion of the Court might be given in writing. 


Marsnatt, Ch. J. I understand the opinion of the 
Court to be, that the letter of Mr. Merry puts the case 
on the same ground as if the blockade had been of Mar- 
tinique or Gaudalope. 


Harrer. That is, that it extended to this case the 
benefit of the order of the 5th of January, 1804. 


MAaRsHALL, Ch. J. Iso understand it. 


Livineston, J. Afterwards delivered the opinion 
éfthe Court in writing, as follows : 


It is the opinion of the Court, that the communication 
of the British minister to the American government on 
the 12th of April, 1804, relative to the blockade of Cur- 
ragoa, furnished a sufficient excuse for the assured’s pro- 
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MARY’D. ceeding towards that Island for the purpose of 
INS. Co. as to its continuance, and that his doing so was no vie- 
v lation of his neutrality. 
woop. 
—-—— The Court does not mean to be understood as giv- 
ing any opinion on the effect of such coriduct if ne such 
communication had been made. 


| & 
The judgment of the Circuit Court is affirmed with 











costs. 
1813. FERGUSON v. HARWOOD. 
Feb. 24th 
Absent....Tonn, J. 
iad ERROR to the Circuit Court for the district of 


Court certify COlumbia, sitting at Washington, in an action of as- 
at the foot of sumpsit, brought by Harwood against Ferguson, to re- 
potting tobe , cover the value of three hogsheads of tobacco, upon the 
record, “that following agreement, (after describing the hogsheads 
a sfovege- by their numbers, marks and weights) viz. 

a taken Grom «‘ Upper Marlborough, June 16th, 1808. 

** proceedings” 

we ifthe jad, Received of Walter W. Harwood, as one of the ad- 
chief justice, ministrators of William Eversfield Berry, deceased, in 


vv attene © part of my claim against said-estate, the three hogsheads 


cocky “Gat of crop tobacco as above stated, to be allowed p. ct. 


_ of ae” the highest six month’s credit price at this place during 


elerk is in due that time after the rescinding of the embargo. I have 
form ¢ law, it put into the hands of the af. resaid Walter W. Harwood 
sumed that the 2 bond of conveyance given by Elisha Berry to his'son; 
paper so certi- William E. Berry, dated March 14th, 1798,.for the 
ony ofall the Purpose of recovering the property therem mentioned 
proceedings in now depending in a suit in Prince George’s county 
the case,andis Court, If the property is not recovered in the afore- 
evidence. | Said bond of conveyance, I hereby bind myself, my 
But if the wri- heirs, executors and administrators to return the above 
Siltcceed three hogsheads of tobacco, with legal interest, or the 
to be arecord, value thereof in money, to the aforesaid Wels W. Har- 


byt a- mere wood, or to his heirs or assigns. 


transeript of 


minutes ex- (Signed) ENOS D. FERGUSON.” 


* 
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Upon this agreement the Plaintiff declared that where- FERGUSON 
as the said Walter, as one of the administrators, &c. _v, 
on at——— delivered to the said: Enos in part of his nanwoop. 
claim, &c. three hogsheads of crop tobacco, (describing ——-—— 
them) he, the said Enos to be allowed per cent. thei efor trseted from 


the highest six month’s credit ‘price, &c. And whereas i Cone 





























also the said Enos at on put into the*hands of not admissible 
the aforesaid Walter, a bond of conveyance, &c. for the ri —— . 


purpose of enabling the said Waltvr to recover; and of immaterial 


recovering the property in the said bond mentioned; a — does net 
suit for the recovery whereof was then depending in (ise then 
the county Court of Prince George’s county, in the state tact. 
of Maryland, the said Enos then and there in consider- = 2 band of 
ation of the premises and the delivery of the three hogs- (then in suit) | 
heads of tobacco as aforesaid, promised and undertook >¢ signed, & 
and bound himself, his heirs, executors and adminisira- yore 
tors to return the three hogsheads of tobacco aforesaid ‘und to the as: | 
with legal interest, or the value thereof in money, to (Ey the Y%. 
the aforesaid Walter or to his heirs ot assigns, if the the prope 
property in the aforesaid bond of conveyance mention. should not 

° . ecovered on 
i ed was not recovered tn the suit then as aforesaid de> the bond, it ig 
pending for the recovery thereof; and the said Walter “ficient for 
avers that the property in the said bond mentioned was Woy 
not recovered from the said Elisha Berry in the suit so the assignor 
as aforesaid depending for the recovery thereof, but that 20 his pro- 
judgment was given for and in favor of the said Elisha toaver thatthe 
in said suit, whereof, and ef all which premises, the Property was 
said Enos afterwards had notice, whereby he became " | genoa 
liable, to return the said tobacco with legal mterest or which was 
to pay the value thereof in current money of the United ope Be, 
States, which value the said Walter avers to be 180 was made to 


dollars, whereof the said Enos had notice, &c. refund. 





There was also a count in the declaration for mon 
had and received. 


Upon the trial of the general issue the Defendant, 
Ferguson, took three bills of exceptions. é 
The first bill of exceptions was to the admission in evi- 

dence of anexemplification of the record of asuitin Prince 
P a George’s county Court, which was certified as follows: 
“ Thereby certify that the aforegoing is truly taken 
fromthe record of proceedings of Prince George’s 
VOL. VIL. 53 ) 
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FERGUSON county Court, and in testimony thereof I do hereto sub- 

v. scribe my name and affix the seal of the said county 
HARWOop. Court, this third day of January, in the year of our 
Lord one thousand eight hundred and eleven. 


JOHN READ MAGRUDER, Jr. Clk.” 


, The seal of the county Court was annexed with the 
! regular certificate of the chief judge of the Court that 
the attestation of the clerk was in due form of law. 





The objection to this exemplification was that it did 
not appear by the certificate of the clerk to be -a full 
copy of the record of all the proceedings in the case. 
The practice of the clerk of the Circuit Court for the 
county of Washington, in the district of Columbia, was 
to certify that the « foregoing is truly taken and copied 
f from the proceedings,” &c. 


The second bill of exceptions stated that the Plaintiff 
having read to the jury the evidence mentioned in the 
; first bill of exceptions, and which had been permitted 
by the Court to be read. the Defendant offered to read 
a copy of the docket entries of Prince George’s county 
Court, which the clerk had also certified to be 
taken from the proceedings of that Court. To this cer- 
tificate was annexed the seal of the Court and a certifi- 
cate by the chief judge of the Court that the attestation 
of the clerk was in due form of law. 


The third bill of exceptions stated that after the 

Plaintiff had read the agreement to the jury, the Defen- 

nt objected to its admissibility in evidence upon the 

t count in the declaration, because it varied from the 

agreement set forth in that count. But the Court was 
divided in opinion and the agreement was read. 


The verdict and judgment were for the Plaintiff, 
whereupon the Defendant brought his writ of error. 


F. S. Key, for the Plaintiff in error, contended, 


4. That the record of Prince George’s county Court ® 
ought not to have been admitted as evidence in this 
cause, because the clerk of that Court had not:certified 
it to be a full record of all the proceedings in the'case, 
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nor even that it was a copy of any thing, but bad mere- FERGUSON 





ly stated that * the foregoing was truly taken from the —v. 

record of proceedings<in that Court. HABWOQOD. 
2. That the Court ought to have admitted the copy 

of the docket entries of Prince George’s county Court 

to be read in evidence, because they were certified by » 


the clerk in the same manner to be «* truly taken”? from 
the same proceedings. 


3. That the Court ought not to have admitted the 
agreement in evidence to support the first count in the 
declaration, because it varied from the agreement set 
forth in that count, in the following particulars: 1. The 
agreement produced in evidence states that the = 
dant in error, Harwood, should be allowed the high: st 
credit price, &c. for the tobacco, whereas the agreem:nt 
set forth in the count, is that the Plaintiff in error, Fer- 
guson, should be allowed the highest credit price, &c. 
for the tobacco: and 2. The agreement produced in 
evidence states that the Plaintiff in error was to return 
the tobacco if the property should not be recovered « in 
the aforesaid bond of conveyance.” But the count 
charges that the Plaintiff in error, Ferguson, agreed to 
return the tobacco if the property, in the bond of con- 
veyance mentioned, should not be recovered in the suit 
then pending for the recovery thereof. 


In support of this bill of exceptions, he cited the fol- 
lowing cases: 4 7. R. 240. 2 Bos. and Pull.116. 4 I. 
R. 560. 2 East, 2 and 450. 


J. Law, for the Defendant in error. “ 

On the first exception, cited 2 Harris’s Entries, 221, 
227 and 263, to show that the clerk’s certificate annex- 
ed to the transcript of the record of Pgince George’s 
county Court, was in due form, according to the prac- 
tice of the Courts in Maryland. : 


On the second exception, he cited Peake’s Law of Evi- 
dence, 8%, 55 and 66, to show that the docket entries of 
one Court were not evidence in another Court, 


On the third exception, to show how far it is neces- 
sary to set forth the agreement in the declaration, he 
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cited 6 East, 56%, Clarke v. Marsden. 4% T. BR 558, 
Frith v. Gray, in the note to Drewry v. Twiss. 3 Wils, 
40, Richard v, Symonds. Doug. 640, Bristow v. Wright. 


And to show that words of surplussage are to be re- 
jected, he cited 2 H. Bl. 143. 4 T. R. 235, King v. Pip- 
pelt. 4 Williams’s Dig. 707. 


To show that omissions may be supplied, he cited 
King v. Beach, Cowp. 229. King v. May, Doug. 183. 


And to show that a variance in an immaterial aver- 
ment is not fatal, he cited 5 T. R. 496, Peppin v. Solo- 
mans. % T. R. 558, Drewry v. Twiss. 


March 5th....Strony, J, delivered the opinion of the 
Court as follows; 


Several exceptions have been taken in this cause. 
The first proceeds on the ground that the record was 
not authenticated by the clerk im due form of law. The 
statute of the United States of the 26th of May, 1790, 
declares that the records and judicial proceedings of the 
Courts of any state shall be proved and: admitted in 
any other Court within the United States by the at- 
testation of the clerk and the seal of the Court annexed, 
if there be a seal, together with a certificate of the 


judge, chief justice, or presiding magistrate, as the case 
‘may be, that the said attestation 1s in due form of law. 


It is conceded that such a certificate accompanied the 
record objected to. It is therefore a case within the 
words of the law, and the Court below were precluded 
from receiving any other evidence to show that the at- 
testation was not in due form of law. The record sq 
authenticated was properly admitted in evidence. 


Even if the points had been open, the Court are not 
satisfied that any materia! variance existed between the 
attestations of the different clerks. 


The Court are also of opinion ‘that the second ex- 
ception cannot be sustained. The writing produced did 
not purport to be a record; but a mere transcript of 
minutes extracted from the docket of the Court. There 
is no foundation laid to show its admissibility in ‘the 
cause, 


_- — », . = teed of Be ok Ble ia 





“f° oy 
< 


FEBRUARY TERM 4813. - 413 


The third exception has presented the chief difficulty rEreuson 
which we have felt in deciding the cause. It is address- v. 
ed to the variances between the declaration and the con- waRWoon. 
tract produced in evidence. The inducement of the de- ae 
claration alleges « that the said Walter as one of the 
administrators of William E. Berry, deceased, on, &c. 
at, &c. delivered unto the said Enos in part of his claim 
against the estate of the said William three hogsheads 
of crop t. bacco, &c. he, the said Enos, to be allewed per 
cent. therefor the higuest six month’s credit price at the 
place aforesaid during that time after rescinding the 
embargo.” The contract produced in evidence is with- 
out the words « he the said Enos.” Tfere is therefore 
a literal variance, and its effect depends upon the con- 
sideration whether it materially changes the contract. 


In general, Courts of law lean against an extension 
of the principles applicd to cases of variance. Mistakes 
of this nature are usually mere slips of atternies, and 
do not touch the merits of the case. Lord Mansfield 
has well observed that it is extremely hard upon the 
party to be turned round and put to expense from such — 
misiakes of his counsel, and it is hard also upon the. 
profession. . 

It will be recollected that this does not purport on the. 
face of the deciaration to be a description of a written 
instrument, nor the recital of a deed or record in hac 
verba. In respect to the latter, trifling variances have 
been deemed fatal; but as to the former, a more liberal 
rule has been adopted. In setting forth the material 
parts of a deed or other written instruments, it is not 
necessary to do it in letters and words. It will be suffi- 
cient to state the substance and legal effect. Whatever, 
however, is alleged should be truly alleged. A contract 
substantially different in description or effect would not 
support the averment of the declaration. 


In the case at bar, it is. very clear that the word 
«s Enos” was by a mere slip inserted instead of « Wal- 
ter.” It is repugnant to the sense and meaning of the 
contract that the creditor who received the “tobacco at 
a stipulated price in part payment of his debt, should 
allow to himself that price. From the nature of the 
transaction the debtor must be entitled to the allowance, 
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vrRGuson If the same words had been introduced into the written 


v. 


contract itself, they must have been rejected as nonsen- 


HARWoop. sical or repugnant, or have had impesed upon them a 





sense exactly the same as if the words had been ‘ the 
said Walter.” And a declaration which should altoge- 


ther have omitted the words, or have given that legal — 


sense, would have well supported an action. Can adif. 
ferent result take place, where the repugnancy is not in 
the contract, but in the declaration? A majority of the 
Court are clearly of opinion that it cannot. ‘The words 
of a contract stated in.a declaration, must have the 
same legal construction as they would have in the con- 
tract itself.  * 


The context manifestly, in this case, shows the re- 
pugnancy. It is impossible to read the declaration and 
not to perceive that the price is to be allowed to the 
debtor, and not to the creditor. Many cases have been 
cited where the variance has been held fatal, but no one 
comes up to the present. The case of Bristow vo. Wright, 
( Doug. 665) is the strongest. There the demise was 
alleged to be at'a , early rent payable quarterly. The 
demise proved was without any stipulation as to the 
times of payment. The Court held that the demise laid 
and that proved were not the same. But if the demise 
had been truly laid, and the declaration had proceeded 
to allege that the rent was to be paid by the lessor to 
the lessee, we-think that the action might well have been 
maintained notwithstanding the repugnancy. That in 
effect would be the same as the present case. 


In King v. Pippet, 1 T. R. 235, where the declaration 
set forth a precept and improperly inserted the word 
« if,” which made it conditional, the Court rejected the 
word, and held the variance immaterial. -The Court 
said it was impossible to read the declaration and not 
to know what it should be. There are other cases to 
the like effect. 


We are therefore satisfied that the variance is imma- 
terial, because it does not change the nature of the con- 
tract, which must receive the same legal construction, 
whether the words be in or out of the declaration. 


A second variance is suppesed in the allegation rat 


_ the promise was to return the tobacco or its value, if 
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the in the bond of conveyance mentioned in FBROUSON 

the declaration was not recovered in the swit then de- Vs 
ing for the recovery thereof; whereas the contract HaRwoop. 
duced in evidence contained no limitation to a re- ——-—— 

covery in that particular suit, We are satisfied how- : 

ever that the Plaintiff has declared according to the true 

intent. of the parties as apparent on the contract. It 

could never have been their intention to postpone the 

right to a return of the tobacco or its value, beyond the 

time of a recovery or failure in the suit then depending. 

. Any other construction would have left the rights of 

the partics in suspense for an indefinite period, wholly 

inconsistent with the avowed objects of the contract. 


On the whole, it is the opinion of the Court that the 








judgment be affirmed with costs. 
- 
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THE CHESAPEAKE INSURANCE COMPANY. Fe. 2h 








Absent....Topon, J. 
ERROR to the Circuit Court for the district Of There cannot 


Maryland, in an action of covenant upon a policy of itt- be total loss 


surance on hides, which by the memorandum in the po- % Pt. = 


licy, are declared to be free from average, unless gene- ing of memo- 


ral, The policy contains the usual stipulation «+ that randum arti 
«in case of logs or damage, the assured shall labor, &c. one species. 


* for the preservation of the property, to the expenses (suchashides) 
sof which the assurers will contribute.” The voyage wien ie 


was to Amsterdam. The vessel arrived at a place cal- liable for sal- 


led « Niew Diep ;? where, according to the usage of the 5" “pm 
trade, the hides were put into word lighters ‘whe sent nao the 
to Amsterdam. One of these lighters sunk, bat some *lause which 
ofthe hides contained in it were afterwards fished up mntre 2 
and saved by the people of the place, for which a sal- bor and travel 


vage of 6,000 dollars was allowed and ‘paid: The rest ',t Preeer- 


salvage may 


were totally lost. This action was brought to recover unless 
for those totally lost, and for the salvage of those which Perpans in s 
were saved. | ) 

















Se ea eer Cone 


ee 


ee ee ree ae ee 


e882 EE EEE SE TI 


BIAY8 
0. 
CHESA- 
PEAKE 
INS. CO. 


have prevent- 


ed an actua 
total loss of 
the cargo. 
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On a case stated, the judgment of the Court below 


was for the Defendants ; on which the Plaintiff brought 
his writ of error. 


Harper for Plaintiff in error, contended, 


1. ‘That where an insurance is made in gross, as in 
this case, upon a cargo consisting of a number of sepa- 
rate distinct things there may be a total loss upon some 
of them, though the rest are saved, and 


2d. That as consequently the loss here upon the hides 
fished up would have been total but for the labor and 
care of the assured, they are entitled to be reimbursed 
the expense, by the underwriters, under the stipulation 
in the policy on that subject ; notwithstanding the de- 
claration in the memorandum, exempting hides from 
particular average. 


1. The obvious construction and meaning of the me- 
morandum is, that where the cargo is divisible, there 
may be a total loss of part. The average loss mention- 
ed is loss by deterioration. If one out of many bales of 


cloths should be lost,.it would be a total loss of that ~ 


bale.—But if one piece in a bale should be damaged 
and lost, it would be an average loss, especially as to 
memorandum articles. If a cargo should consist of 
500 casks of wine, and 499 of them should be lost, one 
only being saved, this would be a total loss of the 499 
casks. 


In the absence of all authority, we must resort to ge- 
neral principles. Such cases must have existed often— 
but no case is found in the books like the present. The 
inference i:, that it must have been considered as a to- 
tal loss. 


_ 2 The 2d point, ’ to the salvage) is perhaps a 
point of more difficulty ; but it depends in part upon 
the first, Where the object of the expense is to preveut 
a total loss, the underwriters are liable. Here the sal- 
vage loss prevents a total loss. 


If a literal construction be given to the two stipula: 
tions in the policy, one would destroy the other. The 
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insured are to labor to prevent a total loss; notfor sia¥s 
their own benefit, for they are insured, but for the be- Vv. 
nefit of the underwriters. The loss was of part of a CHESA- 
lighter load of hides, some were fished up and saved, PEAKE 
and salvage paid.—No expense could arise rcspecting Ns. Co. 
these hides, unless it would come under the name of ——-—— 
average loss. ‘Ihe stipulation therefore to labor &c. 

would be void as tw all these articles, The construction 

ought to be, that we will pay all expenses. incurred, tu 

prevent a greater than an average loss. 


March 6th,...Lavineston, J. delivered the opinion of 
the Court as follows : 


This is an insurance on hides, « warranted by the 
“assured free from average, unless general.”—The 
declaration is for a total loss by perils of the seas, but 
it came out in evidence, that 3,280 hides (the whole 
number insured being 14,565.) were put on board of a 
lighter to be transported from the vessel to their place 

destination—that the lighter in her passage to the 
shore was sunk, by which accident, 789 of the hides, of 
the value of 4,000 dollars, were totally lost, and the resi- 
due, to the number of 2,491, more were fished up andsaved, 
at the cost of six thousand dollars, which were paid by 
the Plaintiff.—The hides thus saved were delivered to 
the Plaintiff’s agent, and sold on his account.. The 
whole sum, insured on the cargo of hides.by the De- 
fendants, was twenty-five thousand dollars, 


On this state of facts it has been contended, that this 
insurance, although on perishable commodities, bei 
im gross on acargo consisting of a distinct number 
articles, there may be a loss as to some of them, 
although others be saved, and that for the part of the 
cargo, thus totally lost, the underwriters are liable not- 
withstanding the agreement respecting what are gene- 
rally calied memorandum articles. In support of this 
position it is said that the only intention of the , eam 
in coming to this agreement, was to obviate disputes 
concerning losses arising from the perishable nature of | 
the goods insured, but that as this loss happened in ano- 
ther way, and is total as to the portion of the property 
in question, it onght not to be considered as excluded by 
the memorandum. 1 
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Whatever may have beén the motive to the introdtie- 
tion of this clause into policies of insurance, which was 
done as early as the year-1749, and most probably witli 
the intention of protecting insurers against lesses aris- 
_ing solely from a deterioration of the article; by its 

own ria geek Je ge whatever ambiguity may 


once have exi from the term average being used in 
different senses, that is as signifying @ contribution to a 
general loss, and also a perticular or partial injury falling 
on the subject insured, it ig well understood at the pre- 
sent day, with respect to Such articles, that underwri- 
ters are free from all partial losses of évery kind, which 
do not arise from a contribution towards a general ave- 
rage. It only remains then to examine, and so the ques- 
tion has properly been treated at bar, whether the hides, 
which were sunk avd not reclaimed, constituted a total 
or partial loss within the meaning of this policy. It has 
been considered as total by the counsel of the assurédy 
but the Court cannot perceive any ground for treating it, 
in that way, inasmuch as out of many thousand hides 
which were on. board; not quite eight hundred were lost, 
making in point of value somewhat less thah one sixth 
part of the sum insured by this-policy. ff there Were 
no Memorandum in the way, ‘atid the Plaintiff had gon 

on to recover, asin that case he might have done, it is 
pereeived at once that he must have had judgment only 
for a partial loss, which would havé been equivalent to 
the injury actually sustained. But without having re- 
course to any reasoning on the subject, the proposition 
appears too self evident not to command universal as- 
sent, tht when only a patt of a cargo, consisting all 
of the same kind of articles; is lost in any way what- 
ever, and the residue, (which in this case amounts to 
much the greatest med arrives in safety atits port of 
destination, the loss-‘cannot but be partial, and that this 
must forever bé 80, as long’as a part continues to be less 
than the whole. Phis loss then being a particular loss 
only, and ‘not resulting from a general average, the 


Court is‘of opinion that the Defendants are not liable 
for it. 


Having disposed of this point, it would seem as if. 
inuch difficulty could not occur in deciding the other - 
question, which has been made in this cause, and that 


_ is—whether the assured is not entitled to recover the 
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expenses, which he was put to in saying part of she 
hides which had sunk. 


: This liability is supposed to result from. that clause 
in the policy, which authorizes the assured, «in case 


«of any lossor damage, to sue labor aid travel for, in e-em 


« and about the defence, safeguard and recovery ofthe 
‘¢ goods, or any part thereof, to the charges whereof 
ss the assurers will contribute according to the amount 
«‘ of the sum insured.” If this claus€ be construed with 
reference to what is most.evidently its subject matter, 

that is a loss.within the ‘policy, and in connexion with 
other parts of the instrument, it seems impossible to mis- 
understand it, or that it should receive so extensive an 
application as the plaintiff is desirous of giving to if. 
The Parties certainly meant to apply it only to the case 
of those losses or injuries for which the assurers, if 
they had gr. Grates would have been .résponsibie.— 
Having, in such cases only, an interest in rescuing or 






aso the property, it is reasonable that then only 
tiny oa defray the charges incurred by an effort 

or that purpose ; but when a loss takes placc, 

; mie cannot be thrown, on them, it would require a 
much stronger and more explicit stipulation than we find 


in the policy to render them liable to contribute to>such - 


expenses. . If a cargo be insured for,a long voyage 
against sea risks only, and a capture intervene the very 
day after the vessel Jeaves port, it is very clear that the 
underwriter is not only not liable for such a loss, *but 
that he derives an advantage from it, as his risk may 
be terminated thereby, and the whole premium be éarn- 
ed, and yet if the construction now endeavoured to be 
” pit on this clause should, prevail, all the éxpenses of 
claiming a property, in which he had no interest, and 
which if condemned is a matter of indifference to-him, 
and all the costs of pursuing it through an: almost ‘end- 
less litigation, would be thrown, whether the pursuit 
were successful or otherwise, or an insurer who had 
taken care to restrict his liability to losses by perils: of 
the sea only. The Court cannot subscribe to such’an 
interpretation, when a more natural, rational, and ob- 


vious one, and that without departing from the letter of © 


the instrument, presents itself, which is, that this clause 
can never apply but in such cases as would, if they hap- 
pen, be losses (either partial or total) w:t:in the mean- 
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Stats ing of thepolicy. We are therefore of opinion, thatthe 
v. underwriters not being answerable for the principal toss 
OHESsA- in this case, they cannot be so for the subsequent expens 
PEAKE ses which were incurred in recovering the property. 
INS. CO. 
——— The judgment of the Court below, is affirmed with 


costs. 








1815. STARK 
v. 


THE CHESAPEAKE INSURANCE COMPANY. 
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March 8th 








-Absent....Wasuinaton, J. Topp, J. & Duvat1, J. 


ft need not ERROR to the Circuit Court for the distgict of 


appear hy the . . ; ; 
see of este, Meat land, in an action of covenant upon a pol as- 


ralization that Surance, in which the goods insured were warrantell 
ail the requis: be American property, « proof of which to be required in 
by lew for the * the United States only” A lass by capture havi 
aimission of taken place, the Plaintiff offered an abandonment whi 
sichts pS oe was refused, wherefore he brought this action : 

zenship have ; 

~ aes To prove his citizenship and support the warranty, 
Semb. that the he produced and read at the trial an exemplification duly 
—— « ‘ authenticated, of the record of his naturalization, in the 
miting the Words following, viz: 

alien to be- 


come a cuzen _ «¢ At a Court of common pleas held at York, for the 
that all the “county of York, on the third Monday of May, in the 
—— ssyear of our Lord one thousand eight hundred and four, 
complied with, before John Joseph Henry, esquire, president and 


ed oral 04 his associate judges, &c. assigned, &c. 
Siu record, «The petition of John -Philip Stark, late of Wetgen- 
‘< stein Berleburg, in the empire of Germany, was read to 
«the Court, setting forth that your petitioner has re- 
“sided in the state of Pennsylvania five years, that he 
«is now desirous of becoming a citizen of the United 
«« States conformably to the act of congress in such case 


‘lately provided ; your petitioner therefore prays of the 
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«honorable Court that he may be admitted to ecitizen- 
«“ehip upon his complying with the requisites of the 
«+ act aforesaid, and your petitioner will pray, &c. 


«JOHN PHILIP STARK. 


« Jacob Hostler appearing in -‘ourt, and being du- 
«ly sworn, says that the petitioner above named has 
«resided within the state of Pennsylvania five years and 
“upwards; and during that time he has behaved as a 
*¢‘ man of good moral character, attached to the princi- 

—_ of the constitution of the United States, and well 
«+ disposed to the good order and happiness of the same. 


“JACOB HOSTLER,. 


‘Sworn and subscribed in open Court the 2ist of 
« May, 1804. 


«CHARLES W. HARTLEY. 


“John Philip Stark, the above petitioner appearing © 
“in open Court and being duly sworn, doth declaré that 
‘‘he will support the constitution of the United States, and 
‘‘that he doth absolutely and entirely renounce and abjure 
« all allegiance and fidelity to every foreign prince, po- 
“tentate, state or sovereignty whatever, and particularly 
‘to Christein the prince of Wetgenstein Berleburg, in the 
‘s empire of Germany. 


«JOHN PHILIP STARK. 


¢¢ Sworn and subscribed in open Court the 2ist of 
«6 May, 1804, 


«CHARLES W. HARTLEY. 


%¢ Whereupon the Court admitted the said John Philip 
st Starlet batomned cutizen of the said United States, agree- 
ably to the prayer of his said petition, and ordered all 
«the proceedings aforesaid to be recorded by the clerks of 
«the said Court.” 


The Plaintiff also proved by vad evidence that he 
being a free white person, did reside within the limits 
and under the jurisdiction of the United States, to wit: 
in the state of Pennsylvania, at some time between tle 
48th day of June, 1798, and the 14th day of April, 1802, 
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SZaRQK viz +, on the tetday of October, 1798, and there continu- 


@ 2. ed to reside from that time until the. 21st of May, 1804. 
GHESA- , 


FEAKE Whereupon, the Court, at tie prayer of the Defen- 


mNs.ce. dants, by their counsel, directed the jury that the Plain- 
ree tiffhad failed in proving the property insured under the 
policy, to be American property according to the war- 

ranty, and therefore was not entitled to recover. 


'To which instruction the Plaintift took a vit of ex- 
ecptions. 


The act of congress of the 44t/ of April, 1802, vol. 6, 
p- 7%, «to establish an uniform rule of naturalization 
‘and to repeal the acts ‘heretofore passed on that sub- 
«s ject,” requires that the applicant should have made 
a previous declaration before some Court of record of 
his intention to become a citizen, &c. three years 
his adméssion; and that the Coart admitting such alien 
shall be satisfied that he has resided in the United States 
five years at least; and within the state or territery 
where such Court is at-the time held, one-year at least. 


The act of 26th March, 1804, vol. 7, p. 136, dispenses 
with the previous declaration of intention, &c. as to such 
aliens, «being free white persons, as were residi 
«within the limits, and under the jurisdiction of the 
United States, at any time between the 18th day of June, 
1798, and the 44th day of April, 1802, and who have 
continued to reside within the same.” 


The objection made by the Defendants counsel to the 
record of naturalization of the Plaintiff was, that it did 
not-appear by the record, that the Plaintiff had made a 
previous declaration of his intention to become a citizen, 
agreeably to the first provision of the act of 44th April, 
1802 ; nor that he was residing within. the limits and 
under the jurisdiction of the United. States at any time 
between the 18th of June, 4798, and.the 14th of April, 
1802, and continued to reside thereity so.as to‘ be enti- 
tled to the benefit of the act of the 26th of March, 1804. 


It was contended also that parol evidenen of these facts 
ought not now to be admitted in aid of the record. ° .. 


On the pabt of the Plaintiff it wes contended: | 8. 











=p Oo fst 


—e — wee Dp 



























/ 


= 
FEBRUABY TERM 1815: = = 433 


4. That the decicion ofthe Court ofeommbr pleasfor « stark 
the ‘county ‘of York ‘was conclusive. ‘Phat Coutt, © 7 @ 
had power and authority to admit aliens'to the right CHBsa- * 
of citizenship—anil ‘having ‘admitted the Plaintiff, the PraKe 
grounds of their decision ‘cannot now be enquired into, mNs.:co. 
nor the correctness of their judgment questioned. ee 


2. That if the record of admission be’ not conclu: 
sive, yet it was competent for the Plaintiff to prove now 
by parol evidence the facts which did, at the time he 
was admitted, entitle him % i benefit ofthe act of the 
26th of March, 1804. re . 

Harrer; for the Plaintiff in error, and Mawrin, for 
the Defendant in errer, 





Submitted the question arising in this ‘case without 
argunent tothe Court, who, without giving a more 
particular opinion, pronounced thefollowing JUDGMENT: 


This cause camc on to be heard on the transcript of 
the record and was argued by counsel, on consideration 
whereof, this Court is of opinion that the Circuit Court 
erred in directing the jury, that the Plaintiff hdd failed . 
in proving the property, insured under the policy, to be 
American property. It is therefore considered by the 
Court, that the judgment of the Circuit Court be revers- 
ed and afinulled, and the cause remanded to that Court 
to be further proceeded in according to law. 








Judgment reversed. 
—_— ee 
WILLIAM WILLIAMS anp orners, APPELLANTS, 


1815. 
v. 
GEORGE ARMROYD anp oTHeERs, APPELLEES. Fed. 25th. 





Absent, Topp, J. 


THIS was an appeal from the sentence of the Circuit a sentence of 
Court for the district ef Pennsylvania, which dismissed * © | 
the libel with costs. demniog nev: 
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\ waxaams The libel stated, that the schooner Fortitude, owned 
& orners by Williams and others, citizens of the United States, 
_ % Having taken in a cargo of molasses at Martinico, sail- 
anmRoyp ed on the 20th of August, 1809, for New London. That 
&orners. on the next day she was piratically seized on the high 
——-—— seas by an armed schooner, shewing no colours, but asy 
tral property serted to be from Guadaloupe, and carried into St. Mar- 
ajaut in inet tin’s, where the captain’s papers were taken from him, 
contrary tothe and the vessel and cargo detained, as it was asserted, to 
law of navion® wait the event of atrial. That on the 9th of Septem- 
tion of neutral Der, the prize-master left St. Martin’s for Guada- 
rights; and Joupe, with a copy of the schooner’s papers, under pre- 
ee. declar- ence of causing proceedings to be instituted in the 
ed by*the le-- French Court of Admiralty in that island. That on the 
Sane oe 23d of September, the master of the Fortitude went to 
partments of St. Bartholomews, and on his return was informed, that 
aod gry ¢ during his absence the Governor had ordered the vessel 
United States; and Cargo to be sold at public sale ; which was done and 
changes the bought for the Governor and one of his council, as the 
gp tas Libellants believed. That immediately after the sale, 
demned A the Governor took possession of the vessel, and on the 
eile ot 2d of October the cargo was landed, and 97 hogsheads 
the captors Of the molasses were shipped on board another vessel 
before sen- to Philadelphia, where they arrived, consigned to Arm- 
ee en, Poyd and others, of whom: the Libellants demanded it, 
affirmed by but they refused to deliver it, or to account for the va- 
such sentence, Ine of it. 
initio. _ ’ 
A* or A claim was interposed by George Armroyd & Co. 
daloupe had in behalf of Richardson & Carty, and others, which stat- 
jurisdiction of ed, that on the 2ist of August, 1809, and long before, 
page A high war existed between Great Britain and France; that 
seas for breach the Fortitude, being an American vess«l at peace with 
head 7 the French empire, on her voyage from Martinico, a 
carried into British colony, where she had been trading with the 
the Dutch enemies of the French empire, during the war, in vio- 
part of 's. lation of the decrees and regulations of that empire, was 
Martins, and seized by a French privateer, and carried to St. Mar- 
yap tin’s, as lawful prize to the captors; and her papers 
Dutch gover Sent to a French tribunal, having competent jurisiic- 
pod =| ~~ tion, at Guadaloupe, under the soie and exclusive do- 
fore coniem- Minion and jurisdiction of the French empire; but the 
nation, with- papers were captured on the passage to Guadaloupe. 
outany autho- hat the vessel and cargo, being so carried.into St. 


Teuch ixibe. Martin's, were there bona fide sold by a¢der ofthe Dutch 
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ge at the island; to whoin such right belonged by Wiel 1% 
‘laws and constitutions of the said island; and the & 
gods in question, part of the cargo, were bona fide pur- 4 
i chased by a certain ZL. Lapierre, and ‘by him bona fide ai 


‘sold to a certain Abraham Concheyter, from whom they &o" 





* 
e 


were afterwards bona fide purchased by Richards ¢ ———— 


Carty, for account of themselves arid others. . . nal at ‘fe 
: 3 loupe. oe ey q 
; ria ; vege demerivan "7 
By consent of parties, a sentence was passed pro for- owner cannot 
mé in the District Court, for the Libellants.» ' ee mo 
, “eountry, t 


In the Circuit Court, upon the appeal, the @laimants prop*ty . 
exhibited a further answer, stating, that by a décree of pon 'feng 
the Registry of the Commission for prize causes of the and condemp- 
island of Guadaloupe, and its dependencies, duly Con- &'8* French 
stituted a Court of Prize by the Emperor of France, on the de. 
the 12th of October, 1809, the schooner Fortitude, and *** 
her cargo, were condemned, by a Sentence which is set 
forth at large in the answer ; the substance of which sen- m 
tence is included in the following extract, viz. 


‘It results from the examination and from the ana- . 
“ lysis of the papers just mentioned, that the schooner’ # 
« Fortitude, captured by the French privateer, Le Fri- 
‘* pon, is the property of a citizen of the United States 
«of America; that she sailed from New London, —— 
« to Martinico, at which place she’ sold her Cargo, 
« took in another of molasses for the said port of New. ee 
London, and consequently she has incurred the penal- * a 
‘¢ ty, pronounced by the 3d article of the Imperial de- 
‘6 cree, which directs new measures against the maritime . 
«« system of England, and was given atthe Royal Pa- 
“ lace of Milan, on the 17th of September, 4807. in- 
* serted in the bulletin of the laws; No. 469, which ar- 
‘6 ticle is as follows : 


« Every vessel whatev*r, and whatever be her cargo; 
st which shall have cleared from any English port, co- 
“¢ lony, or country occupied by English troops, or which 
«¢ shall be bound to any English port, colony or country 
« octupied by English troops; shall be good prize, as 
“ having infringed thé present decree. a vessels 
« shall be captured by our mén of war, and awarded | 
‘6 to the captors.” , 
VOL. VIL os) 86 ; , 
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- Witntams <« And after having heard the opinion of the inspector 
& oruers «“ of marine, we have declared, and do declare, the 
vs ss American schooner Fortitude to have been well and 
ARMRoYD “duly captured*by the French privateer, Le Fripon, 
— «s and to be forfeited to the owners and crew of the said 
,° —.-—. © privateer; consequently the said schooner Fortitude, 





y “a - together with her cargo, is awarded to the-captors.to 
é ; “ be Fold i in the customary form, if the sale has not al- 
f * ready taken place; and the proceeds shall be distri- 


« buted ahaa to the ordinance concerning cap- 
; ‘ *¢ tures,”’ &c. 


. © On the t9th of April, 1844, the Circuit Court re- 

| - versed the sentence of the District Court, with costs} 
from which sentence of reversal, the Libellants appeal- 
ed to this Court. . 


Lyman Law, for the Appellants. , 


This condemnation was founded upoa the Milan des 
cree, which is admitted, on its face, to be in violation of 
the law of nations. It does not proceed on the ground of 
its being the property of an enemy, nor contraband of 
war, nor for violating.a blockade. If it appear from 
the sentence itself, that the condemnation was not upon 
any ground recognized by the law of nations, nor upon. 
the violation of any municipal right acknowl k by 
that law, this Court will not carry it into effect. ince 

« - may, by her own municipal laws, regulate her own 
* trade, but she has no right to control ours, beyond her 
territorial jurisdiction, turther than to protect her own 
belligerent rights, acknowledged by the law of nations. 
If we violate no such right, and if we do not carry our 
property within her territorial jurisdiction, she has no 
right to regulate. our trade. Her condemnation, 
grounded upon regulations which she has no right, ac- 
cording to the lawy os make, is void. But 


ey 











even if she had a , her cond 
can transfer .no_ title, 16 pioeels he lee 
\s possession, at fe. he jon, so that | a 
: possession may pass with the Here the 
be never was within the jurisdiction. of the.Court at ie 


lope. It had been sold.and sn delivered by the Dutch go- 


vernor, before the It not appear 
that he had any authority tame captors, or 
pu 


from the Court, to make the sale. rchaser can- 
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not derive from the governor a better title ree the go- WILLIAMS. , a 
vernor had at the time of sale. & OTHERS» 


pee ey 
1 R. INGERSOLL, contra. 


It is acknowledged that a tribunal, professing to be ae 
a Court, of Admiralty, has condemned the property in 


question, "and that the Appellees possess it by virtue of hi ‘ 
a capture on the high seas. This is prima facie evi- ~ ¥ 
dence of the correctness of the title, and throws the 
onus probandi upon the Appellants. 


A Court of Admiralty is a Court whose jurisdiction is 
co-ordinate with that ofe every other throughoutthe world. - +. 
The Admiralty law is «< of all times and of all nations,” . 
and its decrees, so far as they affect the tiingitself, and so 
long as they remain unreversed, can never be question- 
ed. The end being gained, it is an immaterial question, 
what were the means, as they are sanctified by the end. 
Whether the proceedings are erroneous, or pot, accord- 
ing to our notions of right and wrong; whether they 
are predicated upona mistake of the law, or of the fact, 
or are founded upon regulations consistent with, or re- 
pugnant to, the law of nations, are questions wholly 
immaterial. The sentence has sealed the. a 
and those questions cam never judicially meinaerore 








Court. ‘ 
2 a ; 
In confirmation of these positions, it might be “all an: 
cient to refer to the decisions of this Court, where the o> 
principles are settled. a 
In the case of Rose». Himely, + Cr.292, this Court _ ie 


refused te confirm the property of the alleged purcha- - 
ser, because the Court, passing sentence, had neither 
the actual nor constractive jurisdiction, nor power, over 
the subject in controversy. The point upon which it was _ 
decided was, that the vessel and cargo wereseized, out of 
the territorial jurisdiction claimed oa te the French go- 
verament of St. Domingo, for a breach -of municipal 
regulations, and were never carried within that juris- 

} diction, but weresold by the captor at a foreign port. | 


Two Judges, (the Chief Justice and Judge Washing- 
ton) thought sid in order to give jurisdiction, the pre- 


awe 








~ 


7 


% 
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‘ should have been taken. as prize of war, and: 
| OTHE ght infra presidia. Three angen Cushing, Chase 
+ ae eee © and Livingston) were of opinion, that it would be con- 


. oie even under a municipal regalatiop, provided it 
; were carried to the country of the captors. Judge John- 
| epee —nee son considered it conclusive at all events, But even in 
i ee that case, the Chief Justice says, in p. 276,.+ If the 
ih * Courtof St. Domingo had jurisdiction, thé sentence 
B «is conclusive.” In the case of Hudson and others ~, 
. Guestier, and La Font v. Bigelow, 4% Or. 298, it is de- 

' cided that, in case gf prize of war, a condemnation, 
while lying in a aes port, will bind the property ; 
he, an! that the game principle applies to a seizure made 
¥ within the territory of a state, for a violation of its ma- 
nicipal laws, p. 296. Judges Chase and Livingston dis- 





port. for trial. Judge Johnson adhered to his former 
Oe itwas immaterial whether the capture wag 
a inthe exercise of municipal or belligerent rights, or 
ti whether within the jurisdictional limits of France, where 
> she is supreme, or upon the high seas, where her autho- 
! rity is concurrent with that of other nations. P. 298, 


* In the case of Croudson and ethers, v. Leonard, & Cr. 


oi 434, it was decided, that a gentehce of condemnation: 


) for breach of blockade, was conclusive evidence of a vi- 
b eee of the warranty of neutrality in a policy of in- 
“i . 


In the case of Rose & Himely, above mentioned, the 
: incidental questions were decided in favor of our posi- 
a tions ; for here it was prize of war, seized and con- 
demned within the jurisdiction of the Court ; yet it may 
be said the issue of that case was adverse. If so, it was 
expressly oyer-ruled in Hudson & Smith, v. Guestier, 6 
€r. 281. The Court there,unanimously decided, that 
the judge of the French Courtimust wd had a rightto 
if dispose of every question made in behalf of the owner 
ef the property, whether it related to the jurisdiction 
the Court, or arose out of the Jaw of nations, or eut 
the French décrees, or in any other way: and even if 
the reasons of his judgment t should not be satisfactory, 
it would ‘be no ground for a foreign Court to rescind 


conclusive ‘on the property ; and that, as Lert a wes 
changed by the condemnation at Guadalope, the original 





% sented, becquge-the vessel was not carried into a Frencly 








his proceedings, and to refuse to consider bis sentence as — 





peorwst 40 
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owner had no right to pursue it in the hi 
Set this ln'es eeueceeiegiple ol law enipiiiitng 

ut this is no new principle of law ari ing with 
the present state of the world, which vould dan tanne . 
to forbid it; since’the rapacity of Courts of admiralty 
on the one side, and their acknowledged subserviency 
to the governing power on the other, diminish the re- 
spect which would otherwise be due to their sentences. - 




































The conclusive effect of a foreign sentence in chang* 
ing the property seems to have been, first judicially de- 
cided inthe case of Hughes v. Cornelius, 2 Shower, 22. 
Sir T. Raymond, %73. Skin. 59. Lord Raym. 893.935, 
Vern. 24. The authority of this case has never been 
questioned. The only question has been ‘as to the col- 
lateral effect between underwriters and the assured in 
cases of warranty in a policy of insurance.” And ever 
there, whenever the condemnation has been t site 


ground of its being the property of amenemy;! 
tence-has always been holden to be conchisive, 

regard tthe circumstances by which the Court came t 
that resilt. The sentence is conclusive as fowhatever 
it purports to decides Park. 355. 360, 361-2, Rob. 
173, The Christopher.” & Rob. 35, The Henrick and 
Maria. 5 Rob, 255, The Camet. 4 Rob. 3, The Helena, 
3 Bos. & Pul. 505, Lothian v. Henderson, 7 T. R. 526, 
Calvert v. Boville, 7 T. BR, 681, Geyer v. Aguilar. 
East, 473, Oddy v. Boville. 3 Bos. & Pul. 204, ing 
v. Clagett. 5 East, 99, Baring v. Royal Exch. Ins. Co. 
5 East, 155, Boltonv. Gladstone. Such also has been 
the course of decisions in the different American States, 
1 Binney, 295, Calhoun v. Penn. In. Co. 3 Binney, 220, 
Cheviot v. Faussat. 2 Johnson’s N.Y. cases, 451, Van- 
derheuvel v. The United In. Co. 8. C. 127. 






Such. being the acknowledged effect of a foreign con- 
demnation, the only remedy for the injared party is a 
resort to the Court of the captors for redress. If that 
government will not afford it, he must apply to his own, 
which will make it a national concern to be settled ei- 
ther by negotiation or war, if it be deemed a matter of 
sufficient importance. Doug. 614, Le Caux v. Eden. 


The fact thatthe Milan decree was a violation of the 
law of nations, and of our neutral rights, cari make no 
difference. For if an unjust condemnation, professing 


\ 
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‘to be founded upon a just law, ‘be conclusive, ‘there is 


& orwERs no reason why a Cohdemmation, founded upon an‘unjust 


law, should not be equally conclusive. 


Ce The question is not, whether this Court will lend its 
-_—-—_ aid to carry into effect the Milan decree, but whether it 


will reverse the sentence of a foreign Court, and de 
stroy vested rights*acquired under such a gentence by a 
bona fide pape 


But it is said the purchase was made before the sen- 
tence of condemn was passed, and was therefore 
void. ‘Fhis, however, can make no différence. The 


effect of the condemnation’ is not to vest the property, 


but to sanctify a title which was vested by the capture ; 
to confirm all intermediate acts, and to give a judicial 
sanction to that which was already sufficiently firm in 
point of fact. 1 Wils. 241.' 2 Axuni, 262. 12 Mod. 
134, Rex v. Broome. Carth. 398: S.C. The condem- 
nation does not give property, it only establishes the 
fact that the captor had a lawful title by pture. 
These maritime sales in market overt give an indefea- 
sible title. 4 Johnson, 58,39, Grantv. M‘Lachlan. In 
cases of foreign attachment, if the attached are 
perishable, or from their situation are pecans pecu- 
liar danger, the constant practice is to order a sale, and 
such sales are valid, although the attaching creditor may 
fail to support his claim. : 


It isan established principle, says the Court of er. 
rors, (2 Johnson’s cases, 458,) that any person purchas- 
ing will be secure. 


Law, in reply, cited the cases of Geyer v. Aguilar, 
Pollard v. Bell, Price v. Bell, Bird v. mi gme i or 
vs Walter. 1 Rob. 144, and Havelock 0. Rockwood, 8 
T. R. 268, to show that there must be a good cause for 
condemnation by the law of nations. He cited also, 
& Or, 221. Doug. 57%, and 1 Rob. 139, to the same point, 
and to show the. limitation of the general principle of 
conclusiveness of a foreign sentence. As to the extent 
of the power of France over neutral commerce, he cited 
Marten’s Law of Nations, 332 ; 3. and to show that the 
Berlin and decrees were in violation of our neu- 
tral righfs, and -were so declared by our government, 
he referred to the President's message to Congress of the 
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+8 Rob. 99, 333, 2 Rob. 239. 


To show that the Court must have jurisdiction, be- 
its decree can be-conclusive, he cited 4 Cr. 474. 


demnation is not valid, he cited Marten’s 332. & Cr. 250. 
4 Browne’s civil law, 254. 1 Rob. 139. a My 


* e 


Dana, on the same side. . 


This is an a appeal by a citizen of the United States to 
his government for redress for a violation of his neutral. 
rights by a foreign sovereign. This Court exercises 
that branch of the government, which, in some coun- 
tries of Europe, is exercised by the sovereign himself. 
The only question is, whether this Court has, po 
declare void a condemnation founded upon a 
which the legislature and the executive of the Unite 
States have declared to be a violation of our neutral 
rights, and contrary to the law of nations. This is a 
question never before agitated in the Courts of the Unit- 
ed States. 





This vessel has not violated the law of nations, nor 
the municipal law of any state or nation. 


The sovereign power of a nation cannot be exercised 
on the high seas, unless over its own subjects or pirates, 
or jure belli. It can affect hostile property only. A mu- 
nicipal regulation can not rightfully affect neutral pro- 
perty, beyond the territorial jurisdiction. On the high 
seas all nations are equal. This preperty, having never 
been within the French jurisdiction, can never have of- 
fended against French municipal law. The Court had 
no jurisdiction under the municipal law of France in 

such a case. Suppose, it case of capture ‘and re- 
capture, the first captors proceed to libel and condemn 
the property in a French Court, while it is safe in a 
port of the United States, having never been within the 
jurisdiction of France. It can never be site that 
such a condemnation would be valid... is 

The title and possession must be delivered Becher at 
the same time, or the sentence will not be»conclusive in 
rem. 








indy, a. 8 ‘1840,,and cited 4 Cr. 2925. ae 


3 & 
96. Tosupport the position that a sale before con- ——-—— 


-— 









THERS tiers the property. 
vernor 


» but.the Dutch of Mabtin's, tad no en de 
ARMROYD from the trib at he upe. It has 
* KoTHERs. cj in the of the United States, that Holland 





pellants, was captures the high seas, on the 20th of 


‘No Court of co-ordinate jurisdiction can examine the 






s/t cloen shia 








1 by ae 


is not a de of France. Captors cannot sell or 
dispose of the captured, before the capture has 
been adjudged lawful by a competent Coit. It is the 
interest. of all. nations to enforce this rule. The opee 
site practice would lead to incalculable evils: 


March 8th.....MMRsuac., Chief Justice, delivered the 
= of the — as follows:: 


A vesse), with a belonging in ‘part to the Ab 


» 1809, by a “French privateer, and carried to 
lartins, where the vessel and cargo were sold, by 
Goiles of the governor, at public auction, and part of 
the cargo parchased and sent to the Appellees in Phila- 
delphia. After the sale the vessel and cargo were con- 
demned by the Court of prize, sitting at Guadaloupe, 
professedly for a violation of the Milan decree in trad- 
ing to a dependence of England. On the arrival of the 
goods, they were claimed by the original ower, *who 
filed a libel for them: - In, the District Court they were - 
adjudged to him. ‘Phe Circuit Court reversed that sen- 
tence, dnd from the judgment, of the Circuit Court 
there is an appeal to this. Court: 


So 


It appears to be settled in this country, that the sen- 
tence of a competent Court, proceeding in rem, is con- 
clusive with respect to the thing itself, andeoprrates as 
an absolute change of the property. By such sentence, \ 
the right of the former owner is lost, and a complete ; 
title givenfo the person who claims un‘er the decree. 


sentence. The question, therefore. respecting its con- 
formity to general or municipal law, can never arise, 
for no co-ordinate tribunal is capable of making the in- 
quiry. ‘The decision, in the case of Hudson & Smith, 
v. Guestier, reported in 6t' aS ee 
fully establishing this principle. 


It is coritended that the sentence, ini this’ Case, has not 
changed the property, because 





> 











a Ti detach pinass i we illegality, 


‘it pur rports to be made under a decree which the govern- — om, 


ment of the United States has declared to be sibversive 
of neutral rights “and national law. 


4st. In support of the first objections it has belli wi 
ed, that the jurisdiction of the Coupt depends of 4 
possession of the thing; that a senf€nce isa formal de- 
cision, by which a forcible possession is converted into | 
a civil right ; and that the possession being gone, there 
remains nothing on which the sentence can operate. 


. oS 
However just this reasoning may be when appli 

case, in which the possession of the captor has been’ 
vested by an adversary force ; as ‘in the casés of re- 
Capture, rescue, or escape ; its correctness is not 
mitted when applied to this casé. The possession is 
an adversary possession, but the possession of a person 
claiming under the captor. The sale was made on the 
application of the captor, and the possessjon of the ven- 
dee is a continuance of his Possession. 


The capture is made by and for the government ; and 
the condemnation relates back to thie = nS and af- 
firms its legality. 


2d. Thatthe sentence is avowedly made under a de- 
chee subversive of the law of nations, will not help the 
Appellant’s ease, in a Court which cannot revise, cor 
rect, or even examine that sentence. If an erroneous 
judgment binds the property on which it acts, it will not” 
bind that property the less because its error is 
Of that error, advantage can be taken only in a Court 
which is capable of correcting it. 


It is true that in this case there is the less difficulty i in 
saying, that the edict under which this sentence was 
nounced, is a direct and flagrant violation of national 
law, because the declaration has already been made by 
the legislature of the Union. But what consequences 
attend this legislative declaration’? Unquestionably the 
VOL. VIF. 56 
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nounced under it Map wa. 


«id Sea the Court ps hot Bi tare ee 


the title of the original owner in this case: But 





* 


gis has not.chosen to declaresentences of condem- 
, pronounced under this unjustifiable decree, ab- 
solutely void. It.as not interfered with ‘They 


retain therefore ios anes to all sentences 
whether erroneous or » and bind the property 
which is their objects; whatever opinion other co-ordi- 
nate tribunals may efitertain of {heir own propriety, or 
of the laws under which they were refidered. 


F 











~ The sentence is affirmed with costs. 
| $ 
; > . - 
1813. SMITH AND BUCHANAN 
March 9th v. 


THE DELAWARE INSURANCE COMPANY. 





en aT: oat 





Absent....Wasuineton, J. and ‘Topp, J. 
A verdiet “for 
eas elect - ERROR to the ‘Circnit Court for the, district of 
= 
to the “i Mary!and, in an action of covenant ona policy of in- 
of the Court surance. . 


docs not avs. ‘The jury found a verdict « for the Defendants, subject 
aa suig, @ the opinion of the Court on ihe points ered And 
ment. Sry the judgment was thereupon rendered « for the Defendants 


a accordingly.” 


tan dio The Plaintiffs, by their counsel, moved the Court be- 
Courtthereon, !ow that the points reserved (which the motion states, 
= Pon on without stating the facts out of which they arese) and 

‘ the opinion of the Court upon those poiuts, should be 


entered on the record. 
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arrangement by which the legal merits of the’causej’as WARK 
they appeared below, might come into discussion here. 18, co. 


—-— 


PINKNEY, Attorney General, for Plaintiffs inerngy 


¢ Contended that the verdict was imperfect, omit 
tory and void ; and did not warrant the tits 
nounced. upon iit, hor any other judgment? 23° Vins 
pl. 10. It is neither a general nor a special verdict,” 


Harper, contri, ¢ 


Admitted that it was in form an, irregular’ ie 2 ; : 
ing, but he was instructed to insist on the judgment.” Ae 


It isa general verdict for the Defendants: and by 
consent_of parties it was referred to the Court; and if 
they should be of opinion that the verdict should not . 
stand, they were to award a venire de novo. It was the 
negligence of the Plaintiffs inmot having the at dy or 
the points and consent, stated on the record. 


It is evident that what was done was by Galena: 
The Plaintiffs do not appear to have wished to bring 
the case here ; but were at the time contented ts rely 
on the opinion of the Court re : 


Mansnaxt, Ch. J. The case is too plain for argu- 
ment. ‘The jury did not intend to find a general ver- 
dict ; but to submit the points of law to the Court, If 
the law had been for the Plaintiffs the Court could only 
have awarded a venire de novo. The facts ought to 
have appeared, so that the judgment might have beet 
either reversed or affirmed upon the merits. ; 


Judgment reversed, and a new trial awarded. 


. 




















x “FING wena apyedt trom the. ‘Circuit | ru 
arate district of Massachusetts, in a suit in C 








a, ae de by Holker, and others, his ae 








eatse. to arbi. Parker, to set aside an award made under a rt 








tration. 

ag in a suit at law in fhe cme coat between Holker and 
mney at law, t 

merely. as 4 

nent has no 


strietly The case, as metal by MawsHAus, Ch. J. in deliver- 
senting, to img the opinion of the Court, was as fyltows: 
z a com 
prs (rs win the year 1782 John Holker, one of the Plaintiffs 
in this cause, Daniel.Parker, the Defendant, and Wil- 
liam Duer, who is insolvent, formed a trading 
company, under the name and firm of D iel Parker & 
Co: of which Daniel Parker was the acting partner. 
After receiving large sums of money, and contracting 
debts to a great. amount, Parker absconded from the . 
United States without making any settlementf his ac- 
counts, In the month of December, 1785, Holker com- 
mencéd a suit against Parker in the Court of common 
as for the county of Philadelphia, where the said 
arker had resided and carried on the business of. the 
co-partnership. ‘Chis suit was,commenced by attaching 
the effects of Parker in the hands of Thomas Fitzsim- 
mons. In June, 1788, a judgment in favor of the said 
Holker was rendered on the verdict of a jury for the 
sum of 47,2311. 12s. 9d. Pennsylvania currency, equal 
to $125,951 03. The property attached, amounting 
to $5,000, was sold and paid to the said Holker towards 
satisfying this judgment. 


+Other attachments were laid by Holker on the. pro. 
perty of Parker, and proceedings were also instituted 
against him by other persons, creditors of the company. 
On the 31st of December, 1788, while these were de- 
pending, an indenture of six parts was made and exe. 
cuted between said Parker by Andrew Craigie, his at- 
terney. of the-first part, John Holker of the second 
part, Samuel Rogers of the ‘fourth part, by Andrew 
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‘the fifth 
sundry cr ; of Daniel Parker & Cor-of. : 
part. William Duer was named in the said indoatie 
as of the third, pitas seven ekecatet — ve 


The object of this’deed was to convey to Royal Flint 
in trust for the creditors of Daniel Parker & Co.,and - 
for other purposes therein specified, the 
effects of Geyer, De ta Lande, and Fynye, towhich 
ker represented himself to be entitled, and which he 
previously conveyed to the»said Samuel Rogers: « > j 
this indenture the said Parker covenanted ——— 
things that he would, within eight months fi date 
thereof, repair to Philadelphia personally, or by‘ attor- 
ney, and then settle all the accounts of the company. 
It was further agreed. that the said Parker and Holker 
should, within eight months from the date of the frst 
indenture, reciprocally give bonds, to each other in the 
penal sum of 50,0001, Pennsylvama currency condition- 
ed for the settlemeut of their respective accounts within . 
ten months thereafter, and for payment of their several’ 
balances to Royal Piint and his successors for the trusts 
in the said indenture mentioned. ‘The bonds to be as? 
signed to the said Royal iat or his successors ititrast — 
as aforesaid. a 

In consideration of the premiges the. said Holker; and 
also the said parties of the sixth part, severally cove- 
nanted. with the said Parker that they would immediate- 
‘ly “ vacate, annul, discontinue and withdraw all suits, 
* actions and proceedings whatever, which they or any 
«or either of them shallgor may at any time or tities 
« heretofore have commenced, brought er prosecuted 
‘¢‘ against the said Daniel Parker or his estate, goods, 
«‘ chattles or property in any Court or place 

«ever in Europe or America, and shall and: will place 
«him, the said Daniel Parker, and his property inthe 
«‘ same situation as they were before the com 

‘sof such suits or proceedings.” And the said t 
further covenanted not to commence or ¢ any 
action against him, the said Parker, for any balance that 
might be due until after eighteen months after the eight 
months aforesaid should have expired. 


The bonds were given, but Parker failed to camply 
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onthe atst July 4796, Holker made a power’ ek 





of Boston, for the purpose of 
, ae ‘said Parker the monies s 
tn dao a and at te ue ine rane to 
Lloyd copies.of the judgment obtained by bim 
oot parte i in June, 1788, and of @ judgment ob- 
Ce ainst Holker by J Ross for the sum of 
73. * lv currcncy, equal .to 
$84,488.95. This j nt was for a debt due from 
Daniel Parker & Co. was. réndered. subsequent. to the 
indenture of six parts herein before stated, and had 
cane iene d by Holker. « 


Lloyd placed these pa papers in the hands of Mr, 

Lowe an attorney at laweof Boston, who instituted an 

action of debt on the judgment obtained by Holker 

Parker, This suit was brought by way of at- 

tachment. Aft the Juné’term, 1797, Daniel Parker. ape 
by his attorney, and filed four several pleas in 

of the action, in all of which the indenture of a. " 
parts herein before stated was pleaded asa release of 
the judgment on which the suit was instituted. 


The Piaintiff’s altorney prayed oyer of the instru- 
ment of which the Defendant had made a profert in his 
pleas, and, in the Octeber term, 1797,. not having re- 
plied or demurred to the said pleas, entered into a rule 
of Court, by which the said action and all demands” 

e referred to Nathan Goodale, George Deblois, and 
Fisher Ames, esquires, with liberty reserved to Holker 
of disagreeing to the rule thirty days after he should 
receive notice of it. 


Notice of this rule was received by Holker in August, 
1798, but he does not-appear to have been safari 














smber, ER — 
asmitted to his ora : 


ui ST ecndd on tlie entries 
the books’ of ‘the ban “at Philadelphia, thatthe se 
ment ought to take place there. He declaréd, howéve 
that he would endeavor to be prepared toa 
the arbitrators ip the succeeding months ¢ ‘Nov oy 
or December, or sooner if pratticable. , me 


In October,1798, the rule of reference was uae a 
solute. Mr. Holker hed assigned this claim to: 
Lowell, the father of his attorney at law, the) admiiis- . 
trator of Mr. Russel, so far as would be necessary to 
satisfy a debt due to Russel’s estate. On the 6tli of No- 
vember, 1798, Mr. Lloyd wrote a letter to Mr. Holker 
informing him that his affidavit had been laid before the 
Court, in consequence of which his cause had been 
atic until the succeeding June term. “On the 23d 
the same month Mr. Lloyd addressed.another letter 
to Mr. Holker, informing him that the « referees would 
attend to his business whenever it might be convétiient 
i for him to appear before them.” 





Suits had been instituted against Holker in Philadel- 
phia, in which he had been compelled to give bail in 
large sums. He then resided in Virginia, and was ar- 
rested in Baltimore by his bail in April, 1799, and car- 
ried to Philadelphia, where he was enabled to obtain 
other bail on no other condition than the express stipu- 
lation of not proceeding to Boston. On the 48th of 
May he made an affidavit before the mayor of P 
phia, stating that he was prevented by this 
from proceeding to Boston in order to a 
ferees in person 4s he proposed to do. Th tions 
about petitioning the Supreme Court of Pennsy!vania 
fora special Court, which he had reason to believe he 
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7 ihitey. r chafing wider the igment. 
- you will eventually succeed in getting» a 


yo can ju ot Py inclined t hi 
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rsuade: verse oe Soyned to give e. a phe . = ] 
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37 200) he ‘to iN ick of "defend. ( 

“ er, as they know him to be Awad: beyond { 









Boy og ‘hope 6f récovery, and are doubtful whether they, will 
nh - «be compensated for their trouble. Whether some a 
rangement of this sort would not be advantage 
! <+-you if it can be effected, considering your doubt of e- 

y “ covery, and the certaitity of Parker’s inability to pay 
uf « what may be decreed, you best can judge. 


one 





. »« Whatever you do on this point let it be explicit,’as 
Ys & Mr! Loyd and myself mean to avoid all respor 
. &ty and every hazard of future blame. I beg you will 
| : «¢ inform me speedily what we shall do about your ac- 
‘ « t#0n, as the referees will meet in sixty days or, 4 
= “6 abouts. ” : wt. 













‘se 


‘This letter was transmitted to Mr. Holker by’ Mr. 
Loyd, who subjoined thereto the following letter :- 








«Immediately 0 vf thie receipt of your fayor oe 
morial to e Vieni aes Court, I 
duly Rees “ae. 
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‘not have granted it. To avoid expense in feemg HoLKER 

“ counscllore it was acceded to by the other: ° a 
PARKER. 
‘“‘ The period now fixed can no longer be- protracted ——-—— 

“on any account whatsoever. From what I can le: 

«‘ of the disposition of the Defendants, it is truly depict- 

«sed to you in Mr. Lowell’s letter: they would, as he 

«‘ observes, probably confess judgment for. the 

‘¢part if not the whole of the property attached. © It 

«must be understood that they would do this only on 

«‘ the condition that they should receive a full di 

“ from you on account of Daniel Parker. You will please 

«to let me receive your determination as soon as may 

‘¢ be convenient.” 


These letters were never answered by Mr. Holker: 
A petition had been presented by Holker to the Su- 
preme Court of Pennsylvania to have his person libera- 
ted on delivering up all his property for the use of his‘ 
creditors in pursuance of a law of that state. This pe- 
tition came on to be heard on the 13th of September, 
1799, but was continued from time to time until the 14th 
day of April, 1800; when by the judgment of that 
Court he was discharged from custody. 


The referees made the following report to the Circuit 
Court during the October term, 1799. 


«¢ The subscribers, pursuant to the annexed rule, met 
« at the office of Nathan Goodale on the 8th day of 
«“ June, 1799, after notifying John Lowell, jr. esquire, 
“ attorney for the Plaintiff, John Holker, and William 
‘‘ Hull, esquire, attorney for said Daniel Parker, the 
“said attornies attending our meeting and John Lowell, 
‘jr. esquire, in behalf of said Holker, having asked a 
«delay or adjournment until the first day of September 
« then next, now last past, and on the said first day of 
«‘ September the referees having again met, and the — 
“said parties appearing by their attornies, and having: 
« been fully heard, the said meeting was again adjourn- 
« ed at the request of the said Lowell until this day, be- 
«‘ ing the 23d day of October, 1799, when the said at- 
*“‘ tornies having again appeared, and nothing farther 
‘“‘ being offered in support of their several allegations, 
« we do award that the said John Holker, the Plaintiff, 

VOL. VIE Rr 








~y ; oh ; . 
aye cenenueneed | 
KOLKER “ recover against | d Daniel Parker the sum of 
2%. $5,000 in foll: ‘and discharge of all debts. 
PARKER. « costs, judgments, executions, accounts, controversies, 


——-—— “ claims or demands, subsisting between them, of what 
' * name or nature soever.” 


Phe award was read and accepted, and: judgment i im- 
mediately rendered for $ 5000 without costs, which sum 
was received by the attorney of Mr. Holker, and the 
balance after deducting costs and commissions was paid to 
the administrator of Russel, to whom Holker was in- 
debted and to whom he -had made an assignment of his 
claims against Parker, so far as it should be necessary 
to satisfy the said debt. 


It appears that the evidences in support of Holker’s 
claims, other than the two judgments which have been 
mentioned, were never in the hands of his counsel, and 
were consequently never laid before the referees, that 
the counsel for Holker never controverted the alle 
tion made on the part of Parker, that the judgment ob- 
tained by Holker in the Court for the county of Phila- 
delphia, was released by the indenture of six parts, nor 
cver insisted that it was to be considered as prima facie 
evidence subject to such objections, or to such discounts 
as Parker might make. The accounts between the 
parties do not appear to have becn examined, nor the 
judgment of the arbitrators exercised on any part of the 
case. The award for $ 5000 was. made with the con- 
sent of Parker’s attorney, and without objection on the 
part of Holker’s attorney. That transaction is thus 
stated by Mr. Lowell « Some time before the trial, the 

_* counsel for Parker did lead this deponent to under- 
‘ stand that as they were desirous of closing the affair, 
“they should not object to our taking judgment for the 
‘amount attached, but tie deponent wholly and abse- 
‘ lutely did reject fhe said proposal. He however sta- 
«ted it to said Holker and begged his instructions 
‘thereon, but said Holker never replied to said letter ; 

_ “when the referees metrand this deponent found they 
+ would proceed to final judgment against his client for 
« defect o vf evidence he, this deponent, stated tlie foru er 

_ “offer, bat the adverse counsel refused to agree to it 
but said that they had no objection to our taking judg- 
«ment if the referees saw fit for $ 5000 instead of 
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«+ § 7200 or thereabouts, the amount attached RAIN a ae 
they declared they had doubts whether on a final fi- 

++ quidation there would be so.much due. The referees Zane 
‘‘ taking their admission against them awarded that sam, ——--—— 
« But it was never agreed by this deponent that sucha 
«sum should be taken in fuli of the said Holker’s*de- 
«mands... It was no compromise, nor was there any se- _ 

+ cret understanding; but he deemed it his duty to obtain 

even this sum rather than an award, which would have 
‘been otherwise made, that tl® caid Parker owed the 
«said Holker nothing.” The attorney for Mr. Par- 

ker whose deposition is also in the record states 
transaction thus: + After a considerable examiuna- 
‘tion of the accounts by the arbitrators without com-: 

‘sing to a decision, Mr. Lowell agreed that they should 
‘caward to Mr. Holker $5000 in full of all demands, 

‘6 provided, I would agree to give security for the pay- 
*¢ment of the money to Mr, Holker or to his attorney ; 

« Mr. Parker being abroad. 1 agreed to it. We both 
“agreed to it. It was done: When Mr. Lowell and 
«myself had agreed, we stated our agreement to the 
«arbitrators.” To another interrogatory the same wit- 

ness answers: «1 did not recommend to the arbitra- 
«tors any award until the parties had agreed upon a 
‘«¢sum ; myself and Mr. Lowell.” 


Two of the arbitrators are dead. The deposition of 
the third has been taken. He says that the award was 
founded entirely on the admission of Mr. Parker’s at- 
torney. 


$ 
n 
1 
t 
. 
, 

j 


The correspondence of Mr. Holker with his attornies 
shewed his confident reliance on the judgments placed in 
tWtir hands as amounting to prima facie evidence, and 
that his claims considerably exceeded those judgments. 
The evidence now taken in the cause swells them toa 
very great amount. 


There is evidence that Daniel Parker was at the time 
much embarrassed in consequence of deep speculation 
in the national debt of France ; and that he wascertain- 
ly believed by the attorney of Mr. Holker to be insol- 
vent, ‘This was at that time the general impression. 

It was afterwards known to be erroncous. 















Holker and his trustees have now brought this suit in 


the Circuit Court of the — States setting in _ 
cery, praying that the award may be set aside in w 
or in part, that the.. between Holker and Par- 


ker may be settled, ‘that Parker may be decreed to 

the sum which shall appear to be due. Parker has 

pleaded th award and judgment thereon in bar of these 
ims and of any account. 


On a hearing, the bill of the Plaintiffs was dismissed, 
and from that decree an appeal was made to this Court. 


Hanrer, for the Appellants, contended that the award 
ought to be set aside. 


ist. Because the rule of reference was entered into 
without authority. ee 


2d. Because if there was authority, the rule and the 
award exceeded it. 


$d. Because the award was founded on a mistake in 
aw. ’ 


4th. Because it was made on an agreement or com- 
mise made collasively, or inadvertently or by mistake, 
etween the Plaintiff’s attorney and the agent of the 
Defendant. ° 
5th Because, if no such agreement or compromise 
were made, the award was founded on a belief of one, 
And therefore veid for mistake. 


1 & 2. The reference was made without authority. 
The letter of attorney to Lloyd is «generally to do and 
perform all that may be necessary in the premises.” 
It cautiously avoids giving a power to refer to’ arbitra- 
tion. Lovvell so understood it, as appears from his an- 
swer to the 11th interrogatory, Lowell, as attorney at 


law, had no such quthority, If he had, it could only 
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extend to submit that action,’ not al! demands.. His m0rLKER 
authority was li to the case in which he wasem- _v. 
ployed, and Lloyd had authority over two causes ee PARKER. 
tion only, the judgment in Pennsylvania recovered by 

Holker against Parker, and the judgment recovered by 

Ross against Holker and which he had paid. 


“ - 
and ss 
oy ~ 
— 
. 


8. The award was void because it was founded on a 
mistake of the law. It is'true this mistake does mot 
appear on the face of the award, but that is an objecti 
at jaw only, and not in a Court of equity, whi may 
go into collateral circumstances, and may aot, oe 
award if the law be mistaken. 


The mistake in law was in supposing that the causes of 
action on the judgments of Holker v. Parker, and Ross 
v. Holker were barred by the indenture of six pa 
Ross’s jadgment was obtained ‘in 1795 and paid in 1796, 
and the indenture of six parts was made in 1788. 
Hoiker’s cov: nant does not extend to judgments—it is 


only to + vacate, annul, discontinue and wi wall 
« suits, actions and proceedings,” clearly alto the 
attachments which Holker and others had then recently 
instituted against him. This covenant is further ex- 
plained by the subsequent covenant not to sue Parker 
until the expiration of 26 months from that date. 
The expression “suits, actions and proceedings” dues 
not include judgments, And if it did, yet the covenant 
of Parker to appear in Philadelphia within eight m 

and settie his accounts, was a condition precedent to the 
covenant on the part of Holker to vacate, and withdraw 
the proceedings then pending. This covenant is ex- 
pressed to be «in consideration of the premises,” which 
expression implies a prior performance on the part of 
Parker. It was quid pro quo. A man is not presumed. 
to part with his right until he receive the compensation, 
unless he expressly stipulates so todo. The pleas do not 
state a performance on the part of Parker. 1, Lord Ray- 
‘mond, 662, Thorpe v. Thorpe.—2, Burr. 899, Collins v. 
Gibbs. Cro. El. 188.—7, Co. 9,10, Hob. 106.—41, Esp. NV. 
P.128. ‘, 


4. The award was founded on a compromise entered 
into between the attorney of Holker and the agent of 
Parker, either by collusion, or by imposition of the lat- 





. “a 
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wOLKER ter upon the former; and'was Without any authority from 
v. Holker. ‘It was ai award inform only, but was in fact 

PARKER. a compromise. oe | : 
General Hull, in his deposition, states it to have been 
a compromise, and that it was stated as such to the ar- 
bitrators. Mr. Deblois, the surviving arbitrator, says 
thie award was made upon the Defendant’s acknowledge- 
ment alone, which implies a compromise. And Mr. 
Lowell admits there was an understanding that Par- 

kei’s attorney should aeknowledge a balance. 


This tWen was a compromise founded on the collusion 
of the Plaintiff’s attorney, contrary to his duty to his 
client, and expressly contrary to his instructions, which 
were not to agree to arbitration unless Parker would 
give security to pay the award. Why did he wave this 
condition ? Why not inform Holker of his riglit to dis- 
gent to the arbitration ? 


ie repeatedly informed Lowel} and Lloyd, that 
the ant was no bar, because Parker had never set- 
tled his accounts agreeably thereto. Yet the. attorney 
yielded to the suggestion of the plea. Again, Holker’s 
letters informed him that the judgment against Parker 
could not be opened ; yet he waved that judgment, (al- 
though it was at least prima facie evidence even if it 
could be opened,) and admitted before the referees that 
the claims of Holker could not be supported. But if 
there were no collusien on the part of Lowell, he was 
imposed upon by Hull. He was made to believe that 
Parker was wholly insolvent, and might have believed 
that the amount of the attached effects was so muc 

saved out of the wreck of his estate. 


. But if there was neither collusion nor imposition, the 
compromise was made without authority. Neither 
Lloyd nor Lowell had power to make it. Holker had 
forbidden a reference, but he knew nothing of a compro- 
mise. 


And if it were not a compromise, yet the award was 
made by the arbitrators upon the sappositien that there 
was one; and being founded on a mistake into which 
they were led by the opposite party, it is void. . 
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Lf it is not void for these reasons, yet it is void for HOLKER 
misbehaviour in. the arbitrators in not looking inte the - v, — 
case, They had sufficient evidence before them, but PARKER. 
confided in the representations of General Hull. ~~) ——-—— 


Amory and P. B. Key, contra. 


In the articles of co-partnership it is covenanted that 
all matters in dispute between the partners shalkbe left 
to arbitration ; so that Holker could not refuse te agree 
to the rule of Court. 


Lowell and Lloyd were to have fifteen per cent. com- 
mission upon all monies collected, and were therefore 
interested to recover as much as possible. The legal 
right to the debt was assigned to Russel’s administra- 
tors with full power to collect it; so that Holker was 
fully represented. 


The plea of the indenture was a good bar to the judg- 
ment in Pennsylvania. It was a covenant te open all 
judgments and go into a settlement of accounts. The 


parties could not have gone into a settlement of accounts 
without opening that judgment ; for, the judgment in- 
claded all Holker’s claims up to a certain time. If it be 
a covenant to release, it is equivalent toa release. The 
words of the covenant are, “immediately vacate, anniil, 
‘discontinue and withdraw, all suits, actions, and pro- 
“« ceedings whatever, Which they or any or either of them, 
«shall or may, at any time or times heretofore have 
«commenced, brought, or prosecuted against the said 
«« Daniel Parker or his estate, goods, &c. in any Court 
«or place whatsoever in Europe or America, and shall 
«and will place him, the said Daniel Parker, and his 
«‘ property in the same situation as they were before 
«the commencement of such suits er proceedings.” 
This is not limited to any suits or proceedings then 
pending, but includes all suits and proceedings which 
had been at any time before commenced. It included 
those which had been prosecuted to judgment as well as 
those then pending. 


But a judgment by default in another state is not con- 
clusive. This judgment was by foreign attachment in 
Pennsylvania. _.1t was a proceeding entirely ex parte. 
It was in itself an imperfect voucher. It was examina- 
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HOLKER ble every where—even in Pennsylvania, Vil debet was 
a | 
PARKER: fortiori in another state. 4 Dall. 375, M‘Clenachan v. 


. 
J * 
——— me . 


od plea to an action upon it in that state; and a 


But the covenant was a good bar to it. The. cove- 
nants on the part of Parker were not conditions pre- 
cedent. ‘They could not be so in the nature of things, 
for the actions, suits and proceedings were to be vacated 
immediately, and Parker was not to account until eight 
months afterwards. A covenant not to sue may be 
pleaded as a release. 2 Bac. 4b. 93. Oro. El. 352. 


A mistake of the law in a doubtful point is no ground 
to set aside an award. Kyd on fwards. 2 Eq. ca. ab. 
92, 9. Mod. 63. 2 Com. Dig. 146. 


d's power authorized a reference. It was to com~- 
pel payment of all demands against every body, by all 
lawful ways and means. Whatever Holker could do in 
the premises, Lloyd could do. He was not confined to 
a jury trial. Having the general power to collect, he 
was of course to use all reasonable and usual means. . 


But Lowell, as attorney at law, had power to refer 
the case to arbitration; Kyd on Awards, 45,1 Dall. 164, 
atid under the circumstances of the case it was a dis- 
creet act. He was led by Holker’s letter to suppose 
that he was to submit the case to arbitration if he could 
get security. He knew it to be impossible to get se- 
curity, and therefore took the ether part of his instruc- 
tions and submitted to arbitration without security. 
The probability is that Lowell did give him notice of 
his right to dissent. Holker’s letter of September, 1798, 
shows that he knew that all demands were submitted. 
Lowell, believing that the judgment was barred by the 
indenture, and being desirous to support the action and 
the attachment, thought that he was doing a benefit to 
Holker by extending the reference to all demands.- But 
Lowell’s mistakes of the law, if they be such, or even: 
his mismanagement of the cause, cannot affect Parker.: 
It is a matter entirely between Holker and his attorney. 


The reference, then, was a discreet act, and fully au- 
thorized. The parties were bound then to produce 
their claims and their evidence, or to be forever fore- 





ly there was not. writing the letter of hi 
of June,.4799, it is not probable that he " 
taken such a responsibility upon himself. — 
The bill-does not charge fraud in the refereesif-it 
“s.., had, they ought tovhave been-made ngpies: The object 
Sef the bill is to open an-account whith.cannot -be 
settled with justice, 


id 


All the objections now-alleged against the award, 


were. good in a Court of law, and migh t have 
upon the return of the award. sma ig 
his legal remedy by his negligence, be shall wat’ 


have relief in equity. 


March 10th....Marsuatt, Ch. J. after -stating the 
facts of the case, delivered the opinion of the Court as 
follows: ant 


Om the. part-of the Appeltante it is:cotitended that ay 
attorney at law has no power, without the €onsent:of 
his:client, to transfer a cause to: other yates 
appointed by the laws, and to place it befor = oat 
distinct from that before which the party himself 
chosen to place it. 


In this opinion however the majority of the Court 
doesnot concur. It is believed to be the practice 
throughout the union for suits to be ps 
of counsel without special authority, and this universe 
practice must be founded ona general conviction that 
the. power of an attorney at law over the cause ‘of ‘his 
client extends to’such a rule. Were it otherwisi 
could not justify the permission which they alw 
grant, to deer a rule of reference when } 
counsel on bothigides. Inf this case, however, the letter 
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dom same ‘letter and 
r objection which has 
cr ‘rs not involved in the suit Cacti ng . 
They certainly in ae 3 penned 
aol uence of argume which have been urged 
ee so much Of the award as respects Sabie domants 
Hoiker which were not in suit. , 


The Court, bed does not perceive; in the trans- 
actions Which ' previous ta the award itself, 
any ¢ircumstai W enalt justify a decree to set it. 
aside. The iat and real question in the cause is, has 
the award been made ander such circumstances, and is 
it of such a character, that it ought to bind the Parties? 


“Th éxamining this question it is natural to 
Whether this be in fact an award, in forming which the 


judgment of the arbitrators has been sere; or “a 
compromise wearing the dress of an award, 


The evidence upon this point is thought very ae. 
Nothing can be more explicit than the testimony of" 
neral Hull, cali tei incat 2 of Mr. Parker. He 
States an ag most express terths between ~ 
himself and Mr. Lowell on the sum for which the award 
should be given; and the arbitrator, whose deposition 
has been taken, déclates that the award was made sole- 
ly on the acknowledgment of the Defendant’s: counsel. 


‘To the deposition of Mr. Lowell himself great re- 
spect is dae. He denies a compromise; but on exam- 
ining his testimony the Court is of opinion that his*de- 
nial goes no further than to the form of an agreement. 
The facts he states prove one ii substance. 
hiniself that Holker’s judgment against Parker was*te- 
leased, arid that the Salihees would entirely disregard 
it: he liimself not having insisted of it, or questioned 
the validity of the pleas in bar ; he reminded Parker’s 
attorney in the presence of the referees of his former 
Sffer to give: $7,200 in satisfiction ofall demands, 





a ae 


mm ee VI ae © 


to misunderstand thi declaration. 
mail Propotin a an. offer 


i 


rad rejected. General Hull repli- naiiiahen 
that heveould not now give that sum, but would give ——-—— 


$5,000. Mr. Lowell did not agreeeto accept this offer, 
but:he did not reject it. He looked on silently, and saw 
the referees about to make up an award, not on od 
testimony of the cause, but on a declaration on the 


af the Defendant that he would give $5,000, in 


answer to one from himself apparently clinging, to a 
former offer to give $7,200. ‘lhe referees necessarily 
construed this silence into consent, and Mr. Lowell was 
not unwilling that they should put this construction on 


it.. He thought it his duty, he says, to secure evem this’ 


sum. for his client rather than have an,award that, Par- 
ker owed him nothing; which would have been eaually 
obligatory. 


This then is substantially. a compromise, and not an 
award. It is difficult to examine this cause, and to feel 
the clear conviction which was felt by Mr. Lowell’ 
the referees, had the case of Holker. been brought 
fully before them as it was in the power of his attorney 
to bring it, and pressed as earnestly on them as its im- 
portance ,deserved, would have awarded that Parker 
owed him nothing. 


Had not the sufficiency of the pleas in oy been im- 
pliedly admitted—had the legal operation of the cove- 
nant of six parts been seriously contested, it is far from 
being clear that the referees would have affirmed the 
sufficiency of these pleas, or have construed the cove- 
nant to be a release of the judgment. There is certain- 
ly much reason to.doubt whether the covenant of Hol- 
ker, although it may be an independant covenant, 
amounts to a release of the judgment he had obtained 
against Parker. ‘The mind of the referees does not ap- 
pear to have been exercised.on, or called to this ques- 
tion. They do not appear to have had a fair oppor: 
tunity to form an opinion on it. It does not appear 
that the indenture itself was inspected by them, and the 
description given of it in the pleas is inaccurate. Thé 
pleas describe the covenant as containing the word 
“judgment,” which it does not contain. The covenant 
is “to vacate, annul, discontinuc and. withdraw, all 


* 





ie Biv ieee 
lad they even been of a different opinion, they could 
not have believed it certain that Parker, who had es- 
eapedl from this country, leaving debts to an immense 
i aeed-anat oe was compelled to pay, against 
hom, when only part of those debts were paid, Holker 
had*obtained a judgment for $125,951 04, was not the 
debtor of Holker to a large amount. With this view,of » 
the case, had they anderstood that Holker was inter- 
cepted in his attempt to attend them, and detained by - 
process, it ought not to have been supposed that 
would have refused to suspend their award until 

the issue of his application to the Supreme Court of 


Pennsylvania for the liberation of his person should be 
known, ; 


To this Court, then, it appears that this award isnot 
the judgment of the arbitrators in the cause, but a com- 
promise, between the attornies, taking the form of an 
award, and acompromise made at a time when the 
cause was not so desperate as the attorney supposed it 
to be, It was a sacrifice of great and important inte- 
rests at a time when that sacrifice does not appear to 
have been absolutely necessary. Has the attorney a 
right to make such a compromise? 


Although an attorney at law, merely as such, has, 
strictly speaking, no right to make a compromise; yet 
a Court would be disinelined to disturb one which was 
tiot so unreasonable in itself as to be exclaimed against 
by all, and to create an ithpression that the judgment of 
the attorney has been imposed on, or not fairly exer- 
cised in the case. But where the sacrifice is such as to 
leave it 8carcely possible that, with a full knowledge of 
every circumstance, such a compromise could be fairly 
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-can'bve no pmiusaaa ce 


opinion is the rs poring because it is scarce- 
ly possible that, in such a case, t spite party can 
+ ignorant of the unfair advantage he is. gaini 
conduct can seldom fail to be tainted with 
genuous practice; or, if it has not, he knows that he 
accepting a surrender of the rights of ; 
man who is not authorized to make it. m 
a ay, es 

The testimony in this cause accounts for the readi- 
ness with which Mr. Lowell acceded to the offer of ge- 
neral Hull. He acted under a mistake, and that. mis- 
take is fully disclosed in the reco#d. He believed Par- 
ker to be irretrievably ruined. He thought him totally 
and absolutely insolvent. This. impression was Ccom- 
munirated to the referees. They too were of opini 
that to drudge through the trunks of papers 
before them for the purpose of ascertaining how w 
one insolvent owed another, would be a useless waste of 
time, 


Mr. Lowell was apparently of opinion that- 

beyond the attached effects was worth pursuing . 
believed sincerely that an award of $700,000 uit 
not avail his client more than an award for $ 7,000, :and 
that he should ill perform his duty if he put the attach- 
ed effects in any hazard in the vain attempt to get a 
judgment for a larger sum. He could not therefore 
venture on any measure which might have produced a 
release of those effects. They were the sole object of 
his contemplation and pursuit. Those he knew to be 
substance, every thing further he thought a shadow. 
This opinion seems to have influevced his whole con- 
duct, and to have determined him to accede to the com- 
promise offered by Parker’s attorney. -. 


It has been said that an award rendered under these 
circumstances ought not to bind Holker unless his own 
gross negligence may have deprived him of that equity 
which would otherwise belong to his case. 
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Ty ores would ial. 
ee ae be claimed ce by Parker rhe. ‘His is personal at- 
tendagce was i impossible. 
He, appears to es indulged the hope that he might 


be liberated in time, until the period allowed for ap- 
pearing before the referees had passed away. 


Iti is true that he ought to have transmitted hie. pa- 
pers to his attornies. ‘The evidence now adduced or a 
espsiderable, part of it, might then have been obtained, 
That he was Med to believe Parker insolvent, would not 
be'a sufficient excuse for neglecting to do so, unless it. 
could be shown that this impression was made by. Par- 
ker himself, or by his agents. ‘The evidence to this 
point does not amount te more than light suspicion. 


Yet when it is recollected that the Plaintiff was em- 
bafrassed and. detained by legal process; that he did 
not possess a clear and distinct knowledge of the testi- 
mony. which w he required ; that some apology for 
net. making an exertion to obtain that testimony 
is to be found in the.hope he indulged of being enabled 
by the discharge of his person to attend the referees ; 
that the expectation, the judgments in the hands of 
his counsel would be ed by. the referees, ought 

~ not to be considered as entirely unfounded ; this Court 
is of opinion that it would be too rigid an application 
of the rule which exacts, from these against whom ini- 
quitous. judgments have been obtained, evidence of 
having done all that was practicable at law, * deny re- 
licf in this case. 
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With the single exception of his omitting to furnish 
the evidence on which his judgment against Parker was 
obtained, and to furnish copies of other judgments ren- 
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dered against him as one of the firm of (Daniel Parker HorkeR. 
& Go. as*he did in the case of Ross, (of the effic i 
all which if furnished nothing decisive can be said;)no PARKER. 
negligence can be imputed to Holker. He has not rest- ——---—— 
ed under the decision agaist him, until Parker, con- 

fiding in his Security, may have lost the means of pro- - 

tecting himself from an unjust demand, but has pursued 

him diligently in the Courts of France. Finding this 

award and the judgment thereon to be an insurmounta- 

ble bar to the examination of his claim in the Courts.of 

France, he has without loss of time instituted this suit. 

Nothing appears in the cause to induce an opinion that 

the claims of the parties may not now be as fairly and 

as fully ¢xamined as they could have been before the 

referees in 1799. 


Upon.a full view of the whole cause this Court is of 
opinion that the Circuit Court erred in dismissing the 
bill of the Plaintiffs; and that the décree ought to be 
reversed and annulled, with directions to set aside the 
award and the judgment rendered in October, 1799, | 
and fo direct an account between the Plaintiff, Holker; 
and the Defendant. y 


DECREE. 


This cause came on to be heard on the transcript of. * . 
the record, and was argued by counsel: On considera- 
tion whereof this Court is of opinion that the award 
made in October, 1799, in a suit brought by the Plain® 
tiff, John Holker, against the Defendant, Daniel Parker, 
in the Circuit Courtgf the United States for the dis-. 
trict of Massachusetts, and referred by a rule of that 
Court to referees therein named, and the judgment ‘of 
the said. Court rendered thereon, ought not to bar the 
claim of the Plaintiffs in this cause to an account of all 
the transactions of the parties, Holker and Parker, with 
each other as members of the firm of Daniel Parker & 
Co. and that there is error in the decree of the Circuit 
Court dismissing the bill of the Plaintiffs. This Conrt 
doth therefore decree and order that ‘the decree of the 
Circuit Court be reversed and annulled, and that the. 
cause be remanded to the Circuit Court to be further 
proceeded in according to law. 








~~ 


iso, - "SUPREME COURTIUis: 


MOLRER After 
= Pye tee Ka aaa ear 
=5 ae dpe oh oe 


MLE LEN OTE ET 
be taken, and wish it may brad ta ti Cour 
Cop we nome feperenhn Siete wenn 


Marsua, Ch. Je That i the meaning of the Court. 
a 
BARNITZ’S LESSEE v. ROBERT CASEY. 


Present.....All the Judges. 


Zhe statute of ERROR to the Circuit Court for the district of 

Maryland has in an ejectment Brought by the lessee ef B 

rend Kp od against Casey, to try the title of Barnitz to certain Feal 
estate in Baltimore. ; 


wor — The facts of the case were stated by Story, J. in deli- 


intestate. from vering the opinion of the Court, as follows: ; 
, or from 


his brother of . On or about the 6th of k eb. 1780, Daniel Site died 
-. 8 seized of the premises in the declaration mentioned, hav- 
or iMG. pat his val devised the same to his wife, Catharine 


daughter, or and leaving issue, by his said wife, an 
rau we ony hi child Pande heir, Blisabeth B&uit~, who intermar- 
states are let Pied with one Charles. MéConnell, by whom she had an 
to descend a8 only child, John M-Connell; after whose birth, - and 
lw egg = 1781, Charles MConnelldied. Afte s, his 
in Bk, am OW, AR or pa “i with one John Ha 
‘Rihe shal nd by whom she had. only, John Barnitz Hami 
re ay pa n on par of April, 1788. After her death, 
ind elthaak min. rmarried with Elizabeth. Anderson, 
ieoue, chen to py on the 7 , of April, 1805, leaving issue’ by 
red marriage, Jane B. Hammond and Henry Ham- 
ry deve and mond, his heirs. at law, who.are now alive, agi whom 
B. dic be- the Defendant in ejectment.claims. On the 7th of April, 


tne the con- 


ingency hap- 1794, Catharine Barnitz died seized of the premises, 


+. 
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having first daly made her last will ang. iitament. hy oir 

nell, in fee, two certain parcels of land. She then de- ?. 

vised another parcel of land, including her mansion- casey. ~ 

Se ee ee ee Se 
uses following, viz. subject, (as to the rents thereof) pen, it de- 

to certain trusts for the mrt rt and education. of Me he onl 

the said John Barnits Hammond, and for the payment so from heir 

; of certain specific debts of the teStatrix, « to. the t? heir unta 

. “use of John Hammond, the father, for and during cy happen. 

‘the minority of the said Jahn B. Hammond, if he when it vests 

“‘ shall so long live, provided the said John ‘Hammond his only’ he 

“ shall maintain, clothe and educate the said John By can then make 

« Hammond, out of the rents thereof during his mino- pitselfheir wo 

“¢‘ rity ; and from and immediately after the said John B: tory deviree. 

** Hammond shall arrive to the age of 24 years, or the a 

“‘ death of the said John Hammond, his father» which st bee ae 

“‘ shall first happen,” then to the said John B. Ham- yet the execu- 

mond in’ fee. ‘The ‘testatrix then provides, « and if it (7% (eve 

« should hereafter happen that the said John M-Cqnnell on him, is not 

«« should die before he shall arrive to the age of 24 years, Mersel n ‘he 

« and without issue, then I give; devise, and bequeath tate, but on 

“ail the estate of the said John MsConnell, which is the death of 

‘«* hereby devised to him, to go immediately tothe said <a te 

« John B. Hammond, his heirs and assigns forever. ofB. One te- 

«‘ And if it should hereafter happen that the said John nom 

«¢ B. Hammond should die, before he shall arrive to the maintain eject- | 

“age of 24 years, and without issue, then and in such prow (sume 

“* case, after the payment of my debts as above mention- without actual 

« ed, [ give, bequeath, and devise.” &c. (the same land ouster. 

and mansion-house before devised to John B. Hammond) 

«“ to the said John Hammond, his heirs and assigns for- 

‘sever ; and also all the residue of estate herein before 

«“ orafter devised to the said John B. Hammond, and 

« not hereby otherwise disposed of, I then, and in such 

“case, give and devise the same to the said John 

« MConnell, to hold to him, his heirs and assigns for- 

« ever, from and immediately after the death of the said 

« John B. Hammond as aforesaid; and in case of the 

« death of beth of my grandsons, under age and with- 

‘66 out issue as aforesaid, then I give, devise, and be- 

+s queath all that part of my estate which I have herein 

«before given tothe said John M-Connell, to Charles 

“ Barnitz, of” &c. «to hold to him, his heirs and as- 

s signs forever.” 
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——--——— “6 and residue of the said lots on 
« aforesaid, and all my estate. e therein 
« vertheless to the devises aforesaid) to my s 
« sons John M-Connell and John B. their 
«and assigns férever, to be equally ipdedeabsooan 
«them, share and share alike, as tenants in common, 

_ « and not as joint tenayts.” After some intermediate 

bequests, the testatrix devises «all the rest, residue, 
« and remainder of her estate, real and personal, to the 
«s said John M+Connell and John B. Hammond; their heirs 
«and assigns forever, to be equally divided between 
s¢ them, share and share alike.”’ 


* 


John MConnell attained his full age of 21 years, mar- 
ried, had issue, and afterwards on the 7th of April, 
1802, died. without leaving any surviving issue. And 
John B. Hammond died on the 12th of February, 1808, 

» under the age of 21 years, and without issue, 


The lessors of the Plaintiff are the children and heirs 
at law of Charles Barnitxy who was the only brother of 
Daniel Barnitz, the testator; And upon the defect of li- 
neal heirs, the said lessors claim as next heirs, in blood, 
of John MsConnell, onthe part of his mother Elizabeth 
Barnitx, the daughter of Daniel Barnitx. Ht is admit- 
ted that the inheritable blood is extinct on the part of 
Charles M:Connell, the father of John Connell. 
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At the death of John B: Hammond, the property con- 
sisted of four descriptions; which it may be proper to 
enumerate. 


1. Yhe land specifically devised to John M:Connell, 
with a limitation over to John B. Hammond. 


2. The land specifically devised to John B. Hammond, 
with a limitation over in fee to his father. 


3. The moiety of the charch-hill lots, and the resi- 
duary estate devised to John MConnell; in fee. 
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4. The moiety of, the church-hill lots. @nd the -residu- saanrrz’s 
ary estate devised: toWohn B. Hammond im fee, with wie LESSEE 
_mitation over to John eeeese’s ¥v. 

a EY, 

At the time of+the deathiof Catharine Barnitz, (as ———-—— 
she survived her‘daughter) her two grandsons,-MsCon- 
nell and Hammond, were her heirs at law. ° 


Harper, for Plaintiff in error. 


1. As to the devise to Johi M+Connell, with limitation 
over, in case of his death under age, and without issue, 
to J. B. Hammond. 'Vhis was a fee simple in MsConnell, 
with a conditional limitation, and not an estate fail. 4, 
Fearne on Contingent Remainders, 9, 10, Dublin ed. ‘4795. 
id. 409. Powell on Devises, 261. 7 T.R. 589. Shears 
v. Jeffrey: Plow d. 408. 3 Co.16. Carthew 476. Dyn. 


Soe oscrae TP ESZsa8 


Upon J. MConnell’s arrival at full age he had‘an ab 
solute estate in feey because the condition never could 
happen which was to defeat his estate. 


As he took by purchase, and not by descent, and as 
at the time of his death he left neither child, ner bro- 
ther or sister of the whole blood, the estate descended, 
according to the statute of descents in Maryland, to his 
brother of the half blood, John B. Hammond, 


J. B. Hammond took it by descent, through his mo- 
ther, and therefore the estate descended to him on the 
part of hismother,” within the meaning of the statute. 


He certainly took by descent, and not by purchase’; 
and the commune vinculum, which connected him with 
his brother, must be traced through his mother, 


The statute was intended to prevent escheats pro .de- 
fecti sanguinis, and to provide for all cases. 


The legislature meant to comprehend all cases in he 
classes. e 


4. Where the estate had descended to the intestate, on 
the part of the father. 


2. Where it had descended’. on ‘he part of the mother; and 
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a a 8, Where; vested in the intestate. by purchase, 


and’ not derived from or through any of his ancestors. | 
The Court will not » that the legislaturé has- 


——-—— omitted to provide for where. the estate has de- 
_scended frém. a brother to a brother, but well. gather 


place the present case. inthe second class. _— 


The legislature did notmean to limit the 2d class to cases 
where the estate had descended. the mother, because it 
provides, that ifhere be.no child or descendant of the in- 
testate, the estate shall go to the mother: Aud it would be 
absurd to say, thatan estate whichhaddescended from the 
mother, shoul descend again to the mother. So if the 
estate had descended from the mother’s father directly to 
th: mother’s son, it would be an estate which had descend- 
ed to the son on the part of his mother, and yet it had 
not descended either from or through his mother,.for 
the estate had never vested in her. The. statute must 
mean every case where the blood must be traced through 

the mother ; every case where the mother is alink of 
the chain which connects the intestate with the person 
‘from whom the estate descended to him. 


This estate, therefore, must be understood, as having 
descended to J. B. Hammond, on the part of his mother ; 
and therefore, inasmuch:as at his death, he left neither 
child nor descendant, nor mother, nor brother or sister 
of the blood of the mother, nor descendant of such bro- 
ther or sister, nor grandfather on the part of the mother, 
nor descendant of such grandfather, nor father of such 
grandfather, and inasmuch as the lessors of the Plaintiff 
are the descendants of the father of such grandfather, 


the estate must, by the provisions of the statute, descend 
to them. 


2d. The devise to John MConnell, in fee, of the moie- 
ty of the church-hill lots, and of the general residuum, 
vested in him a fee simple estate from the beginnings He 
took by purchase under the will. It descended to J. B. 
Hammond by the same rule of descent as in the former 
case, and by the sanf® construction of the statute has de- 
scended from him to the Plaintiffs. 


3d. The third case under this will, is that of the spe- 
cific devise to J, B. Hammond, with limitation over, in 
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case of his death under age and without issue, to John pakicrtzn 





MConnell, 
: ’ 3 a 
_J. B. Hammond died under age and without issue, so CcaAsEY. 
that the fee devised to him was defeated, and would have ——-—— 
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vested immediately in Jolin M-Connell, if he had been 
alive, but he died in the life time of J. B. Hammond. In 
whom then did it vest? By the rules of the common law, 
John M+Connell had such an interest intthe devise, as was. 
descendible to his heirs. Who were~his heirs? Not 
they who were such at the time of his death, but they 
who answered the description of his heirs at the time of 
the death of J. B. Hammond. 2 Fearne, 529. id. $85. 
@ Wilson, 29. Goodright v. Searle. . 


John Ms¢Connell, if he had been alive at the time of 
the death of J. B. Hammond, would have taken the fee 
by purchase, and the lessors of the Plaintiff were the 
only persons who could at that time entitle themselves 


as his heirs, there being’no heirs of the paternal line . 


then living. - » 
MARTIN and PfNKNEY, Aitorney General, contra. — 


The executory devises were void, because the contin- 
gency is the dying « without issue” indefinitely, and 
not limiting it to the case of dying without leaving is- 
sue alive at the time of his death. 41 Fearne, 444. 2 
Fearne, 7%. 144-5, 154. 4 Sid. 148, Cotterson v- Right. 
& Bac. Ab. 251. (Gwillim’s Ed.) 2 Fearne, 187, 358. 
41 P. Wms. 198, Nichols v. Hooper. 2 Fearne, 2%5. 
2 Fearne, 206. 159.154.4160. 2 H. Bl. $58. 


The Jimitations over being void, each’took an abso- 
lute fee simple in the lands devised to him. 


Upon the death of John M:Connell, the estate descend- 
ed, aceording to the provisions of the statute, to J. B. 
Hammond, who took, not by way of descent at com. 
mon law, but by force of the statute. The preamble of 
the statute shows that the legislature meant to abolish 
the law of descents altogether. 


__ The expression << on the part of the mother,” means, 
from or through the mother. Now this estate never came 
to J. B. Hammond from or through his mother. Under 
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BARNIT2’s the 3d branch of the statute, every estate which comes 


LESSEE 
v. 
CASEY. 


to an intestate, « and not derived from or through either ¢ 
“of his ancestors,” is supposed to have come by pur- 
chase, and is to descend accordingly. ‘This estate was 
not devived to the intestate, J. B. Hammond, from or 
through either of his ancestors, and therefore is to de- 
scend as if it came to him by purchase. This construc- 
tion makes the statute provide for all cases, whereas the 
construction insisted upon by the Plaintiffs, leaves the 
cases where the estate has descended or passed by force 
of the statute from brother to brother of the whole 
blood, or from son to father, or from husband to wife, or 
from wife to husband, wholly unprovided for ; for these 
are not cases of purchase, nor of descent from ancestors. 


If, however, the case of Hammond be casus omissus, 
then the estate may descend at common law through 
the line of his father. 


One argument of the Plaintiff’s counsel was built up- 
on the absurdity of supposing that the statute directed 
anestate to déscend fo the mother, which had already 
descended from her. But the statute oly directs it to 
descend ‘to the other, by way of illustration, so as to 
léad to the heir. 


But if the limitations over were good, then John 
-MConnell died seized of an hereditament, a descendible 
interest, which went to his heir. Who was his heir? 
This same J. B. Hammond, so that either way the ab- 
solute estate in fee vested in him as a purchaser, and 
descended to his heirs. Again, the 3d section of the 
statute declares, « that no right in the inheritance shall 
** accrue to or vest in any person, unless such person is 
«in being, and capable in law to take as heir at the time 
«¢ of the intestate’s death.” Now these Plaintiffs were 
not « capable in law to take as heirs” to John M+Con-’ 
nell «at the time of his death.” So that they are pro- 
hibited by the statute from taking the benefit of this ex- 
ecutory devise, even if they could do so by the common 
law. Under the statute J. M‘Connell had, at his d 
an inheritable interest in the land devised to J. B. Ham- 
mond, with limitation over. The statute makes no dif- 
ference between vested and contingent interests ; they 
all descend alike. 
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But there is a fatal objection to the Plaintiff’s recovery BARNITZ:s * 
in this case. The lessors of the Plaintiff are tenants LESSEE 
in common with the Defendants; and onetenantincom- —‘¥- 


‘mon cannot maintain ejectment against another, without CASEY. 


proof of actual ouster. Such ouster is not proved. _—_— 
HARPER, in reply. 


The Defendants have confessed lease, entry and ous- 
ter, and therefore, an actual ouster need not be proved. 


The whole question is as to the meaning of the 
words « descend on the part of the mother.” 


There are only two modes of acquiring property, viz. 
by purchase and by descent; by the act of the party, 
or by act of law. 


Descents are either lineal-or collateral. Lineal is 
from the ancestor in the direct descending line. . Colla- 
teral, is where you first ascend to the common ancestor, 
and then descend until you find the heir. 


The construction of the statute adopted by the De- 
fendants, allows only one kind of descent—lineal. The 
statute uses the word * descent” generally, compre- 
hending both kinds. It says from or through either of 
his ancestors. ‘* From” applies to li descent, ; 
«s through’? to collateral. If the statute includes collate- 
ral descents, there is an end ofthe question. If a man 
takes an estate by reason of his mother, he takes through 
his mother. If a man takes as great grandson from 
I. S. the estate has not passed through the father or 


' grandfather, yet he takes throughthem. So in tracing 


a collateral descent, the estate does not go through the 
intermediate links, yet the heir claims through them. 


As to the executory devises. The contingency was 
not too remote nor indefinite. It must be determined 
within 21 years. If the contingency had been simply 
dying without issue, there would be weight in the objec- 
tion ; but it is dying wnder age, and without issue; so 
that if he came of age, or had issue, the estate became 
absolate. Here are not two conditions, but two facts 
making one condition. 
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“paknitzs The Plaintiffs do not take as heirs, but as purchasers 
LESSEE under the will by the description of their persons-; if 


they answer the description of heirs at the time the con- 


CASEY. tingency happens on which the executory devise takes ~ 
—— effect, they must take. A possibility. is not de- 








scendible. They take as purchasers. ‘This is an an-, 
swer also to the objection raised upon the 3d section of 
the statute. They do not claim as heirs, and therefore 
are not within the statute. The statute, refers to their 
natural capacity totake. It alludes to the disability of 
alienage, attaint, &c. and was intended to exclade post- 
humous ghildren in cases of collateral descent. 


March 141th, 1813. Present....MarsHatt, Ch. J. 
Wasuinetron, Duvati and Srory, J. 
* 
_The Court having taken time since last term to ad- 
vise, 


Srory, J. (after stating the facts of the case,) deli- 
vered the opinion of the Court as follows : 


It is true, that the general rule is, that an heir shall 
not take by devise, when he may take the same estate in 
the land by descent. 1 Roll. Abr. 626.1. 30. Hob. 30. 
1 Salk. 242. 4 Bl. Rep. 22. 


as 

But it is mot denied that all the estates which each of 
the grandsons derived under the will, were estates by 
purchase. -Admitting the execatory devises over to be 
good, there could be no doubt as to any part of the 
estates ; for the estates are of a quality different from 
what the parties would have taken in the course of de- 
scent. 


it as been argued by the PJaintiff’s counsel, uport” 
the foregoing facts, that as to the whole estaf€ imme- 
diately devised to John M+Connell, the lessors of the 
Plaintiff are entitled to recover, in the events which 
have happened, as his heirs ex parte materna ; atid that 
as to the estate devised to him upon the contingency of 
the death of John B. Hammond under age and without 
issue, the lessors of the Plaintiff are entitled to recover 
as the heirs atlaw of John MsConnell, at the time when 
the contingency happened, although not heirs at the 
time of his death. 
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- Phe decision of these points depends upon the true BARNITZ¢ 
construction of the statute of descents of Maryland, LESSEE 
and the application thereto of the principles of the com- v. 
mon law. CASEY: 
This statute of descents, (1786, ch. 45,) after reciting 

that the law of descents which originated with the feun- 

dal system and military tenures, is contrary to justice; 
and ought to be abolished, enacts, «<'That if any per- 
son seized of an estate,” &c. “ shall die intestate thereof, 
such lands,” &c. « shall descend to the kindred, male and 
female, of such person, in the following order, to wit : 
First, to the child or children, and their descendants, 
if any, equally; and if rio child or descendant, and the ~ 
estate descended to the intestate on the part of the father, 
then to the father, and if no father livitig, then. to the 
brothers and sisters of the intestate of the blood of the 
father, and their descendants equally, and if no brother 
or sister as aforesaid, or descendant from such brother 

or sister, then to the grandfather on the part of the fa- 

ther, and if no such grandfather living; then to the 
descendants of such grandfather and their descendants, 

in equal degree equally; and if no descendant of such 
grandfather, then to the father of sach grandfather, 

and if none suchi living, then to the descendants of the 
father of such grandfather in equal degree, and so on, 
passing to the next lineal male paternal ancestor, and if 

none such; to his descendants in equal degree, without 

end: And if no paternal ancestor, or descendant from 

such ancestor, then to the mother of the intestate; and if 

no mother living, to her descendants in equal de 

equally, and if no mother living, or descendants from 

such mother; then to the maternal ancestors and their 
descendants in the same manner as is above directed as 

to the paternal ancestors and their descendants. And 

if the estate descended to the intestate on the part of the mo- 

r, and the intestate shall die without any child or de- 
scendant as aforesaid, then the estate shall go to the 
mother; and if no mother living, then to the brothers 
and sisters of the intestate of the blood of the mother; 
and their descendants in equal degree equally, and if no 
such brother or sister, or descendant of eae — 
or sister, then to the grandfather on the part of the mo- 
ther, and if no such grandfatlier living; then to his de- 
scendants in equal degree equally, and if no such de- 

60 
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‘BARNIT2’s scendant of such grandfather, then to the father of 
LESSEE such grandfather, and if none such living, then to his 


Vv. 


CASEY. 


descendants in equal degree, and so on, passing to the 
next mail maternal ancestor, and if none such living, to 


—— his descendants in equal degree, and if no such maternal 
ancestor, or descendantfrom any maternal ancestor, then 
to the father of the intestate, and if no father living, to 
his descendants in equal degree equally, and if no father 
living, or descendant from the father, then to the pater- 
nal ancestors and their descendants, in the same manner 

as is above directed as to the maternal ancestors.” 


«s And if the estate is or shall be vested in the intestate by 
purchase, and not derived from or through either of his 
ancestors, and there be no child or descendant of such 
intestate, then the estate shall descend to the brothers 
and sisters of such intestate of the whole blood, and 
their descendants in equal degree equally, and if no 
brother or sister of the whole blood, or descendant from 
such brother or sister, then to the brothers and sisters of 
the half blood and their descendants, in equal degree 
equally, and if no brother or sister of the whole or half 
blood, or any descendant from such brother or sister, then 
to the father, andifno father living, then to the mother, and 
if no mother living, then to the grandfather on the part of 
the father, and if no such grandfather living, then to the 
descendants of such grandfather, in equal degree equal- 
ly, and if no sach grandfather, or any descendant from 
him, then tothe grandfather on the part of the mother, 
and if no such grandfather, then to his descendants in 
equal degree equally, and so on without end, alternating © 
the next male paternal ancestor and his descendants, — 
and the next male maternal ancestor and his descen- 
dants; and giving preference to the paternal ancestor 
and his. descendants ; and if there be no descendants or 
kindred Of the intestate as aforesaid to take the estate, 
then the same shall go to the husband or wife, as the 
case may be; and if the husband or wife be dead, then 
to his or her kindred in the like course as if such husband 
or wife had survived the intestate, and then had died en- 
titled to the estate by purchase ; and if the intestate has 
had more husbands.or wives than one, and all shall die 
before such intestate, then the estate shall be equally di- 
vided among the kindred of the several husbands or 


wives in equal degree equally.” 
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Three classes of cases are here in terms provided BARNITZ9 
for. LESSEE 


v. 
4.. « Estates descended to the intestate on the part of cAsEy. 
“6 the father.” 1 ene © eee 


SBOSoRP ESS & 


2. « Estates descended to the intestate on the part of 
“the mother,” 


sr 


$. « Estates vested in the intestate by purchase and 
«‘ not derived from or through either of his ancestors,” 


The descent of an estate of purchase, from brother to 
brother, and from a son to a parent, where the brother 
or the parent is the propositus, is not directly within 
the language of the statute. For, by the common law, 
a descent from brother to brother is held to be an im- 
mediate descent, and not from or through the nts; 
and the express provision of the statute of Maryland 
as to estates of purchase, necessarily involves the same 
conclusion ; and the same may be declared of a descent 
from a child to a parent under the same statute, 


It has been argued that the legislature intended to 
form a complete scheme of descents; and that the Court 
ought not to construe any case to be a casus omissus, if 
by any reasonable construction the words can be ex- 
tended to embrace it. Both parties accede to this 
argument, but they apply it in a very different manner, 
The Plaintiffs contend that the descent from brother ta 
brother was meant to be included in the first and second 
Classes of descents, as the parents were the common 
link of connexion from and through whom the consan- 
guinity was to be sought; that therefore the descent, in 
such case, is ex-parte paterna, or materna, as the father. 
or mother happens to be the commune vinculum. And 
the Plaintiffs rely on the words « and not derived from 
or through either of his ancestors,” in the clause em- 
bracing the third class, as distinctly showing that the 
legislature deemed every case of descents to be complete- 
y within the’ preceding classes. On the other d, 

e Defendants contend that whatever might be the 
legislative supposition, it is impossible to support the 
position, that a descent from brother to brother, or from 
child to parent, is a descent ex-parle paterna or materna. 
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BARNITZ’s It is therefore, pither a casus omissus, or the wordy 


LESSEE 
Min 
CASEY, 





«and not derived from or through either of his ances- 
tors” are to be considered not as qualifying and limit- 
ing the preceding words, byt as either constituting a 


—— fourth class of cases, embracing all. such as are not in; 


cluded in the three preceding classes; or as explaining 
estates hy purchase to include all cages which are pot 
paternal or maternal descents, 


There are certainly intrinsic difficulties in admitting 
either of these constructions. If the legislature have 
proceeded on a mistake, it would be dangerous to de- 
clare that a Court of. law were bound to enlarge the 
natural import of words in order to supply deficiencies 
occasioncd by that mistake. It would be still more dan- 
gerous fo admit that because the legislature haye ex- 
pressed an intention to form a scheme of descents, tlie 

ourt were bound to bring every case within the speci- 
fied classes. In the present case, equal violence would 
be done to the ordinary use of the terms employed by 
adopting the construction contended for by either party, 


It is not a descent frow or through the paternal or 
maternal line, in the sense of the common Jaw. Nor, is 
it a purchase. 


The words « and not derived from or through either of 
his ancestors’® are manifestly used as explanatory of the 
legal import of purchase. They are*the exact words 
which the common law selects to distinguish the estate 
of a purchaser from the estate of an heir. 


It is obvious that the legislature use the words descené . 


and purchase in their technical and legal sense. They 
have also expressly provided for the case of a descent 
from brother to brother, passing by the parents; and 
of a parent from a child, when there are no brothers or 
sisters. These descents must therefore be direct and 
immediate; and the former case is so deemed also at 
the common law. It is therefore in our judgment per- 
fectly clear, that a descent from brother to brother is 
not within the statute, and of course is a casus omissus, 
to be regulated by the common law. 


To apply this to the present case, By the arrival of 
John M‘Connell at the age of 24 years, all the estates 
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devised to him immediately became absolute estates in BARNITZ’s 
fee simple. On his death they passed to his half bro- LessEz 
ther, John B. Hammond; and upon his death they pass- ~__v. . 
ed to the heirs at law of the latter. The Jessors of the casEy, 
Plaintiff have therefore made no sufficient title thereto, ——-——. 


Let us now consider the second question: whether. 
the lessors of the Plaintiff have any title to the estates ~ 
which were devised over to John MsConnell upon the — 
contingency of John B. Hammond’s dying under age 
and without issue. . 


It has been argued by the Defendant’s counsel that 
this executory devise is yoid because the coytingency is 
too remote. 


It is the acknowledged rule, that an executory devise 
is not too remote if the contingency may happen within 
a life or lives in being, or 21 years and a few months 
after. 


In the, present case the contingency must have hap- 
pened within 21 years at all events. For if John B. 
Hammond attained his full age the estate vested abso- 
lutely. To have defeated the estate oyer, it was suffi- 
cient either that he attained his full age, or died under 
age leaving issue. .The authorities are conclusive on 
this point. 1 Wils. 140, 270. 2 Burr, 873. .4 Saund, 
174. 5 Bos. and Pul. 38, 12 East, 288. 2 Str. 1175. 
There is no yalidity therefore in this objection. 


In the next place it will be necessary to consider 
what is the nature of an executory devise as to its 
transmissibility to heirs, where the devisee dies before 
the happening of the contingency. ’ 


And it seems very clear that at common law, contin- 
gent remainders and executory devises are transmissi- 
ble to the heirs of the party to whom they are limited, 
if he chance to die before the contingency happens. 
Pollexcfen 54. 14 Rep. 99. Cas. Temp. Talb. 117. In 
such case, however, it does not vest absolutely in the 
first heir so as upon his death to carry it to his heir at 
law, who is not heir at law of the first devisee, but it 
devolves from heir to heir, and vests absolutely in him 
only who can make himself heir to the first devisee at ? 





Maks 


— 
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BARNIT2’s the time when the contingency happens, and the-exe. 


LESSEE 
v. 
CASEY. 


cutory devise falls into possession. 


This rule is adopted in analogy to that rule of de. 


-——-——— scent which requires that a person who claims a fee 


simple by descent from one who was first purchaser of 
the reversion or remainder expectant on a freehold 
estate, must make himself heir of such purchaser at the 
time when that reversion or remainder falls into pos- 
session. Co. Lit, 11. (b.) 14, (a.) 3 Rep. 42. Nor 
does it vary the legal result that the person to whom 
the preceding estate is devised. happens to be the heir 
of the executory devisee, for though on the death of the 
latter the executory devise devolves upon him, yet it is 
not merged in the preceding estate, but expects the 
regular happening of the contingency and then vests 
absolutely in the then heir of the exeeutory devisee. 
The case of Goodright v. Searle, 2 Wils. 29, is decisive 
on this point and indeed runs on all fours with the 
present. 


But it is contended that the statute of déscents of 
Maryland has changed the rale of the common law in 
this respect; and has made the death of the intestate 
the point of time from which the descent and heirship 
are in every case to be traced. The third section, which 
is relied on for this purpose, enacts as follows: ‘That 
** no right in the inheritance shall accrue to or vest in 
‘any person, other than to children of the intestate 
«and their descendants, unless such person is in being, 
«and capable in law to take as heir at the time of the 
«* intestate’s death ; but any child or descendant of the 
«intestate, born after the death of the intestate, shall 
«‘ have the same right of inheraance as if born before 
‘‘ the death of the intestate.” 


In our judgment, the conclusion drawn from this 
clause is not correct. ‘The object of the section is to 
limit the natural capacity to take, as heirs, to persons 
in being at the time of the death of the intestate, where 
the estate is then capable of vesting in possession; and 


not to make persons heirs, who, if in being at the time, . 


would not, by the common law, answer the description 
of absolute heirs, or to give a vested absolute interest, 
where the common law had given only a possible’ con- 


tingent interest. The legislature had in view cases of 
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~ has been made as to the land specifiedly devised to John —-—~-— 
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posthumous children, and:cases where a descent to an BARNITZ8 
heir had been defeated by the subsequent birth of a LESSEE 
nearer heir. The argument of the Defgndants, on this Vs 
point, ought not, therefore, to prevail. No question CasEyY, 



























B. Hammond in fee with a limitation over to his father 
in fee. As that limitation over was a good executory. 
devise, and, in the events which happened, took effect, 
it is very clear that the lessors of the Plaintiff cannot 
claim title thereto, This is indeed conceded on all sides. 


The result of this opinion accordingly is, that the 
lessors of the Plaintiff are entitled, as heirs of John 
M:Connell, at the happening of the contingency, on the 
death of John B. Hammond, under age and without 
issue, to one moiety of the Church-hill lands, and the 
residuary estates as tenants in common with the heirs 
of John B. Hammond ; but they are not entitled to any 
portion of the lands of which John M*¢Connell had an 
absolute vested fee at the time of his decease. + 

. 

As, however, a tenant in common cannot in general 
maintain an action of ejectment against his co-tenant, 
and there are no facts found in this case to prove an 
actual ouster and to take it out of the general rule, the 
consequence is that the judgment, in the opinion of a 
majority of the Court, must be affirmed with costs. 








BLACKWELL v. PATTON & ERWIN’s LEssEE. 4843 


March 6th. 





Absent Wasuineron, J. and Topn, J. 


ERROR to the Circuit Court for the district of Ten- By the laws of 
nessee, in an action of ejectment brought by the lessee - eee: 


of Patton and Erwin, against. Blackwell, for 5,000 acres 9 deed for land 


of land, in Bedford county, in the state of Tennessee. in Tennessee, 
executed in 


' N. ina,“ 
At the trial the Defendant took three bills of exceptions. by pon se 
residing there 


The: first stated, that the Plaintiff produced in evi- Sw” a 
dence, at, the trial, a deed of bargain and sale in 1797 ya 
from [. G. and Thomas Blount, to whom it was al-“ “° ”” 
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BLACK- _leged the land had been granted by the state of Nortli 
wett Carolina, while it was a part of that state. The deed 
v. from I. G. and J. Blount, was executed on the 9th of 
parron & October, 1794, to David Allison. On the 29th of Sep- 
ERWIN’s tember, 1797, it was proved by one of the suliscribing 
LESSEE. witnesses before John Heywood, a judge of the Su- 





-—— preme Court of law and equity, for the state of North 
so en, tl Carolina,. and registered in Stoke’s county: 

a judge in N. ; 

Carolina, and On the 9th of December, 1807, the hand writing of 


recorded in 


tae the subscribing witnesses, who were dead, and of the 
proper county Staritors, was proved before Samuel Powell, one of the 
in ‘Tennesee, judges of the Supreme Court of law and equity of the 


is valid, and 


may be given State of ‘Tennessee, who ordered it to be registered. At 
in evidence in November term, 1808; in the Supreme Court of Ten- 
viectment.' —nessee, for Mero district, (in which the land lies,) the 


In eje i " ca» 
ihe , ing oe hand writing of the grantors, and of the subscribing 
demise in the witnesses, Was again proved, and on the 28th ot De- 


declaration 


mvy be amend- Cember, 1808, the deed was recorded in the proper 
ed daring the county.* On the trial, (which was in June term, 1810) 


trial so as to 


vonform to. the Plaintiff offered parol evidence to prove the hand 
the title. writing of the subscribing witnesses and their death 
Phe first grant before the month of December, 1807, and also to prove 


from the state ae 

of N. Carolina the hand writing of the grantors. 

upon an entry, . 

By hd To the admission of this evidence the Defendant be- 
upon a dupli-low objected, but the Court over-ruled the objection, 


cute warrant, ond admitted the deed in evidence. 
the original be- 


ing in the 


hands of the "The 2d bill of exceptions stated that the Plaintiff also of- 
nerel. al’ fered in evidence a deed to his lessors, bearing date after 
though asub- the demise laid in the declaration, to the admission of which 
ate upo® the deed the Defendant objected, but the Court admitted it to 
original war- be read in evidence, saying the date of the demise was im- 
rang for other material, or the Plaintiff might amend his decfaration, 

which he did, before the jury retired from the bar, by 


altering the date of the demise. 


The Sd bill of exceptions stated, that the Defendant 
offered evidence to prove, that the original grant or pa- 
tent from the state of North Carolina to Il. G. and Tho- 
mas Blount, was issued upon a duplicate warrant, 
while the original warrant was in the hands of the sur- 
veyor general ; and that I. G. and Thomas Blount af- 
terwards obtained another grant or patent from the state 
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of North Carolina for other lands upon the origitial war- BLACK‘ 


rant. To the admission of this evidence, the Plaintiff 
objected, and the Court rejected it. 


MakrrTin, for the Plaintiff in error. 


4. The deed from I. G. and T. Blount to Allison, was ——-——.— 


not proved and registered according to the laws of 
North Carolina, or of Tennessee, so a8 to be valid: 


The law of North Carolina, 1715, ch. 30..§ 5. pi48, . 
requires every deed to be acknowledged, or proved; in ~ 
open Court, or before the chief justice, and registered, 
within 12 months after its date, in the county where 
the land lies. This deed bears date the 9th of October, 
1794, was never acknowledged nor properly proved, 
and was not registered till the 28th of December, 
1808. 


By the law of England, a deed of bargain and sale 
is inoperative, until enrolled; in the same manner as a 
deed of feoffment does not operate until livery of sei- 
zen. A deed by a joint-tenant—a deed for the rever- 
sion and payment of rent to the bargainor are be- 
fore enrolment. 'The bargainee is not seized before en- 
rolment, and if he die before enrolment, his wife is not 
entitled to dower, although when enrolled it relates 
back to its date. 4 Bac, Abr. 473. 2 Bl. Com. $11. 3 
Wood’s Conveyancer, $2 to 34. 


2. The Court ought not to have permitted the deed 
to the lessors of the Plaintiff, dated after the demise, to 


‘be given in evidence on that declaration, nok to have 


suffered the Plaintiff to amend his declaration after the 
jury was sworn. 2 Str. 1086, Beddington v. Parkhurst. 
Runnington, 87. Bul. N. P. 105, Basset v. Basset.* 


Courts have gone no further in permitting amend- 
ments in ejectment, at the trial, than to enlarge the term 
which had expired, or to correct grammatical errors. 
Although the declaration is a fiction in form, yet what 
is of substance must be truly set forth. , 


3. The act of North Carolina, (1783, ch. 2, p. 322 
§ 9, 10 and 44) which ‘prohibits the issuing of a grant 


PATTON &' 








vk = Ss SUPREME COURT Tt. s. 


upon a duplicate warrant, was in force when this wat'- 
rant was issued. It was a fraud upon the state, for only 
one warrant was paid for, and yet it was made to ope- 


raTron & rate as two. 





CAMPBELL, contra. 


ist. There were other laws of North Carolina, and 
of Tennessee, extending from time to time the term for 
registering deeds, so that any deed, even of 50 years 
standing, miay now be registered. 


The probate of the deed, before Judge Haywood, on 
the 29th of September, 1797, brings the deed within 
the act of Tennessee, 1809, Nov. 23, ch. 100, ¢ 4, p. 
129, by which it is enacted, «* That all deeds, or mesne . 
« conveyances, for land within this state, which shall 
«« have been made and executed out of the limits of this 
«« state, and shall have been proven by one or more of 
«the subscribing witnesses thereto, or acknowledged 
«* by the grantor or gratitors, before atiy judge of any 
«« Court in another state, or before the mayor of any 
‘«s city or corporation in another state, and shall have 
s* been registered in this state in the county where the 
‘ Jand er any part thereof lies, within the time required 
« by law for registering the same, such probate and re- 
« gistration shall be good and sufficient to entitle the 
«s same to be read in evidence in any Court within this 
“« state.” 


But the probate and the admission to registration is 
conclusive on this point. : 


To show that the term for registering deeds had been 
kept open until the present time, he cited the following 
laws: Iredell’s revisal of the laws of North Carolina, p: 
83, 1741, c. 1,°§ 2, 3—<p. 173, 1756, c. 6, § 2, 3—p. 
196, 1760, c. 6, § 2—p. 213, 1764p. 224%, 1766—p.’ 
246, 1770—p. 269, 1773—p. 289, 1777—>p. 424, 1782— 
jn 487, 1781—p. 590, 1786—p. 640—1 Sess. a. a. p. 
665, 668. Laws of Tennessee, 1794, c. 22, § 3. id. 
1796, 1797, 1801; c. 20, § 1—1803, c. 57—1805, c. 16, 
§ 1—1807, c. 85, § 4, 2—1809, c. 100, § 4. 


2d: Marsnatty Ch. J: Pass over the gd point. 
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CAMPBELL. 3¢.'This was the first grant whichissued BLACK- 
upon this entry, It-was good when it issued, and cannot WELL 
be invalidated by a subsequeut grant on the same war- v. 
rant. Both cannot be void. If either, it must be the last. Parton & 


ERWIN’S 
March 1th....MArsuHakL, Ch. J. delivered the opinion LESSEE. 
of the Court as follows : ; —— 


The writ of error in this case is brought to reverse a 
judgment obta@ined by the Defendants in error against the 
Plaintiffs in. an ejectment brought in the Circuit Court 
of West Tennessee. At the trial, the Plaintiffs in that 
Court offered in evidence in order to make out their 
title, a deed bearing date the 9th of October, 1794, from 
J. G. Blount and Thomas Blount, of North Carolina, 
to David Allison, of Philadelphia,, which deed was re- 
-corded in the county in which the lands lie on the 28th 
day of December, 1808. The Defendants objected to 
the admission of this deed, and excepted to the opinion 
of the Court over-ruling tlie objection, 


The original law requiring the enregistering of deeds, 
passed in North Carolina, (then comprehending what is 
now the state of Tennessee,) in the year 1715. _ This 
act requires that the deed shall be acknowledged by the 
yendor, or proved by one or more evidences upon oath, 
either before the chief justice for the time being, or in 
the Court of the precinct where the land lies, and regis- 
tered by the public register of the precinct where the 
land lies within twelve months after the date thereof. 
It was afterwards enacted, that the deed might be regis- 
tered by the clerk of the county in which the land lies, 
and the time for the registration of deeds was prolong- 
ed until Tennessee was erected into an independent state, 
after which \the time for enregistering of deeds conti- 
nued to be prolonged by the legislature of that state. 


In the year 1797, the legislature of Tennessee enact- 
ed alaw, declaring that deeds made without the limits 
of the state should be admitted to registration on proof 
that the same was acknowledged by the grantor, or 
proved by one or more of the subscribing witnesses in 
open Court, in some one of the Courts of the United 
States, and on no other proof whatever, except where 
the party holding such deed shall Lave the same proyed 
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BLack- or acknowledged within the limits of the state of Ten- 
WELL nessee, agreeable to the mode heretofore in force and 
+ use in that state. 
PATTON & , 
ERWwiN’s Jt is contended by the counsel for the Defendants in 
LESSEE. error, that the deed being recorded im the proper coun- 
—— ty, the judgment of a competent Court has been given 
on the sufficiency of the testimony on which it was re- 
gistered, and that judgm nt is not e#aminable in any 
other tribunal. | But this Court is not ofthat opinion, 
The proof on which a deed shall be registered is pre- 
scribed by law, and it is enacted that the deed shall not 
be good and available in law, unless it be so proved and. 
recorded. The evidence therefore is spread upon the 
record, and is always attainable. The order that a 
deed should be admitted to record is an exparte order, 
and might often be obtained improperly if the order 
was conclusive. It is believed to be the practice of-all 
Courts, where the law directs conveyances to be re- 
corded, and prescribes the testimony on which they shall 
be recorded in terms similar to those employed in the 
act of North Carolina, to hold themselves at liberty to 
examine the proof on which the registration has been 
made. , 





—— 


a ee 


This deed in the present case was proved before judge 
Haywood, in North Carolina, by one of the subscrib- 
ing witnesses thereto, on the 29th of September, 1797, 
and registered in Stoke’s county, in North Carolina. 


On the 9th day of December, 1807, the hand-writing 
of the subscribing witnesses, who were dead, and of 
the grantors, was proved before Samuel Powell, one of 
the judges of the Supreme Court of law and equity, in 
the state of Tennessee, who thereupon ordered the deed 
to be registered ; and afterwards in’ November term, 
1808, the same proof was received in open Court in the 
county where the lands lie, and was ordered to be re- 
gistered by that Court, which order was executed. 





This Court is of opinion, that the deed was not suffi- 
: ciently proved according to the then existing law: The 
emer before judge Hay wood was ots .flicient to prove 
) tas a deed made ont of the s.at+, because the act of 
. 1797 required that such probate should be made in open 
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Court. The proof made before judge Powell, and in BLACK- 
open Court, is insufficient, because it was not made by WELL 


a subscribing witness. 


On the 23d of November, 1809, the legislature of ERwxN’s 
Tennessee passed an act, declaring that all deeds for LEessEx. 


land within the state, made out of the state by grantors 
residing without the state, and « which shall have been 
proven by one or more of the subscribing witnesses 
thereto, or acknowledged by the grantor or. grantors 
before any judge of any Court in another state, or be- 
fore the mayor, &c. and shall have been registered in 
this state in the county where the land, or any part 
thereof lies, within the time required by law for regis- 
tering the same, such probate and registration shall be 
good and sufficient to entitle the same to be read in evi- 
dence in any Court within this state,” 


This act appears to the Court to cover the precise 
case. This was a deed for land lying within the state 
of Tenneseee, made out of the state by grantors resid- 
ing without the state, which had been proven by one of 
the subscribing witnesses thereto before a judge of a 
Court of another state, and had been registered in the 
county where the land lay within the time eos by 
law for registering the same. 


This act gave complete validity to the sigletoadine 
made in December, 1808, and entitled the deed to be read 
in evidence, It looked back, in order to affirm and le- 
galize certain registrations made on probates which did 
not satisfy the laws existing at the time, but which the 
legislature deemed sufficient for the future. 


In, tracing his title, the Plaintiff in the Circuit Court 
gave in evidence a deed to himself which bore date pos- 
terior in point of time to the demise laid in the declara- 
tion of ejectment. The Defendant, on this account, 
objected to the deeds going in evidence to the jury, but 
the Court over-ruled the objection, and declared the date 
of the lease to be immaterial, and that it should be over- 
looked, or the plaintiff have leave to amend.. The de- 
claration was amended by striking out the date of the 
lease mentioned in the declaration, and inserting a date 
posterior to the conveyance made to the Plaintiff. 
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In an ejectment the lease is entirely a fiction invented 


wett for the purpose of going fairly to trial on the title, 


Courts have exercised a full discretion in allowing it to 


patron & be amended. A Plaintiff has frequently been allowed 
Ekwin’s to enlarge the term when it has expired before a final de- 
LESSEE. cision of thecause. Between making the term extend 
— ——-— to a more d stant day, and commence at a later day, the 








Court can perceive no difference in substance. They 
are modifications of the same power intended to effect 
the same object ; and although not precisely the same in 
form, the one is not greater in degree than the other. 
The amendment therefore was properly allowed. 


Although this Court: is of opinion, that the Cir- 
cuit Court erred in saying, that it was unnecessary to 
prove a title in the lessor of the Plaintiff at the date of 
the demise laid in the declaration, yet it is an error 
which could not injure the Defendants, or in any man- 
ner affect the cause. The ameniiment being allowed, 
the question whether the deed could have been read in 
evidence had the amendment not been made becomes 
wholly immaterial, and this Court will not notice it, 


For the purpose of showing that the original grant 
was void, the Defendant then offered evidence to prove, 
that it was founded ona duplicate warrant issued by 
John Armstrong, entry-taker of western lands for the 
state of North Carolina, in the year 1793, the ariginal 
warrant being still in the hands of the surveyor general 
of the middle district within which the original entry 
was situated ; and that the grantees, after the said grant 
was issued, obtained the original warrant from the sur- 
veyor general, and procured another grant founded 
thereon for other lands. To the admission of this tes- 
timony, the Plaintiff objected, and the Court sustain- 
ed the objection. To this opinion also an exception was 
taken. } 


By the laws of North Carolina, under which this en- 
try was made, any citizen was permitted to enter with 
the entry-taker any quantity of land not exceeding 
- 5000 acres, which it was his duty to describe specifi- 
cally. After the expiration of three months the entry- 
taker was to give him a copy of the entry, with a war- — 
rant to the surveyor to suryey the land. As no other 
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land than that described could be surveyed under this BLACK: 
entry and warrant, while the land really entered re- WELE 
mained vacant, it was entirely unimportant whether the =v. 
survey was made under the first or a seCund copy of the Parton & 
entry. If indeed two persons claimed the same land, ERWIN’s 
under different surveys and grants, the elder patentee LESSEE: 
would of course hold the land atlaw. But no person ——-— = 
other than such subsequent patentee, or one claiming 

under him, could contest the elder grant. ‘To the 

state, and to all the world, it was perfectly immaterial 

when this grant issued; whether it emanated on the first 

copy of the entry, or on any other’ copys; as no other 

use had then been made of the first copy, and this grant” 

was unimpeachable. 


































In 1784, a power was given to remove entries wher 
they were made on lands previously granted or entered. 
But certainly this would not extend to the removal of an 
entry, and the survey of other lands on a copy thereof, 
which éntry had already been executed and carried into 
grant, either on the first or on any other copy. ‘The 
face of the grant gave no notice that it had issued ona 
second copy of the entry, and as the casé was not pro- 
vided for by law, it is not improbable that every copy 
given by the entry-taker would bear the same appear- 
ance. There was nothing which would indicate to a 
purchaser that some future fraud might possibly be 
practised whereby another grant might be obtained, and 
which might caution him, that a title, good to every ap- . 
pearance; was infected by a circumstance into which 
thie law did not expect him to inquire. Had no subse- 
quent patent issued in this case for other lands, it would 
not be contended that this patent was either void Or void- 
able, and it is perfectly clear that a patent which was 
valid when issued, never can be avoided in the hands of 
a fair purchaser, by a subsequent fraud committed by 
the original patentee. It is the subsequent patent which ~ 
injures the state, and which is obtained by fraud. It is 
the subsequent patent, if either, the validity of which is 
questionable. : 


In the year 1795, an act passed directing the books 
of entry-takers to be delivered to the clerks of the seve- 
ral county courts in which such entry-takers respectively 
resided : And in ae an’ act passed prescribing the 
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BLACK- «manner in which duplicates might be obtained, where 
wExx the warrants were lost, and others had not been issued, 


while the bookg yemained with the entry-takers. 


It is strongly to be inferred, not only from the lan- 


LESSEE. guage of this act, but from the circumstance that no 
——-——— provision is made for duplicates to be issued by the en- 








try-taker in future cases of lost warrants, that every 
copy of an entry which was granted by the entry-taker, 
was considered as an original, and as an equal autho- 
rity to the surveyor to survey the land entered. The 
entry being once executed, it was his duty not to exe- 
cute it again. 


This act provides, that where duplicates shall issue 
from the clerk, by order of the Court, the surveyor 
shall note the fact in his plat, and it shall appear on the 
face of the grant, that the same is issued on a duplicate, 
and shall be liable to become null and void, if it shall 
appear that a grant had been obtained on the original 
warrant. 


This act applies only to grants issued on duplicates 
obtained in conformity with its provisions, and would 
seem to respect only the junior patent. It cannot affect 
the grant in thiscase, which was issued before its pas- 

But it affords strong reason for the opinion, that 
the state of North Carolina did not purpose to impeach 
its own grants, unless they conveyed notice to the world 
that they were impeachable, and even then they were 
voidable, not void. An individual not claiming under 
the same entry, could not avail himself of their liability 
to be avoided. 


It is the opinion of the Court that there is no error, 
and that the judgment be affirmed, 
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i, MILLS v. DURYEE. ghd: 
« Mateh 0th. 
n- $ ° 
. iibeent..:.Towp, J. 
y ERROR to the Circuit Court for the district of - & a = 5 
Fs Columbia in an action of debt upon a judgment of the = ai 
a Supreme Court of the state of New York, to which the founded on 4 
e ' Defendant below pleaded Nil debet, which plea, upon tpother state 
a general demurrer, was adjudged bad. re 8 TPP 
¢ 
| By the constitution of the United States, art. 4, sect: ff We 
ie 1, it is declared, that «full faith and credit shall be Cane 
r « given, in each state, to the public acts, records and ““. » 
a «judicial proceedings of every other state. And the 4° °° | 
4 « Congress may, by general laws, prescribe thé mauiier _ roe 
u «in which such acts, records and proceedings shall be /““~ . ; 
il “ proved, and the effect thereof.” MH 4 
The act of May 26th, 1790, vol. 15 p. 115; after pros ¢) fT 
P4 viding the mode by which they Shall be authenticated, { ~““~ 
. = declares, that «the said records and judicial proceed- — 
t « ings, authenticated as aforesaid, shall have such faith. 
» “and credit given to them, in every Court within the 
t ** United States, as they have by law, or usage, in the 
h ‘ « Courts of the state from whence the said records are, 
d «or shall be; taken.” 
e 
r And by the supplementary act of March 27th, 1804, 
y vol. 7, p. 158, § 2, it is declared, that the provisions’ of 
the original act of 26th May, 1790, shall apply as welk 
to the records and Courts of the respective territories 
, { of the United States and countries subject to the juris- 
diction of the United States as to the records and Courts 
4 of the several states. : ' 
F. S. Key, for Plaintiff in error: 
The true construction of that part of the constitution 





and laws of the United States will confine their opera- 

a tion to evidence only, and will not justify such an al- 
‘ teration in the rules of pleading. "The « to be . 
given to such copies is their « effect” as evidences. for it. 
VOL. Vil. 62 












averred by the record, and the existence of the record 
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is not pretended that an execution conld issue here upon 
such a record. 


* 

If nul tiel record is the proper plea, or could be plead- 
ed in such a case, there are no means of procuring and 
inspecting the original record, (which is essential under 
such an issue:) and the constitution and law, not having 
provided for this, it must be presumed, did not intend it. 


The record in this case is not the original—it is cer- 
tified and authenticated as a 3 and therefore unless 
entitled to more faith and credit here than in New York, 
it could not be offered to the Court upon the plea of nul ~ 
tiel record, for under that issue this record, even in New 
York, would not be admitted. The original must be 
produced and mspected. 


But if this record would be entitled to such considera- 
tion in another state, by force of the constitution and 
law, it is not entitled to it in this district, which is not a — 
State. 1 Dal. 261, Phelps v. Holker. id. 188, James v. 
Allen. 1 N.Y. T. R. 460, Hitchcock v. Aicken. 1 Mass. 
T. R. 401, Bartlett v. Knight. 


JONES, contra. 


It is admitted that a record authenticated pursuant to 
the act of Congress, is to:have the of evidence only; — 
but it is evidence of the highest » Viz. record evi- 
dence. 


In every case of debt or contract the form and effect 
of the plea are determined by the dignity of that debt or 
contracts in other words by the dignity of the evidence, 
whether it be of record, by specialty, or simple contract. 


The act of Congress makes the authenticated exem- 
plication of the record equivalent to the original record 
in its proper state; and communicates to it the same 
effect as evidence, thereby making it capable of sustain- 
ing the same averments in pleading, and of abiding the 
same tests, as the original record: It therefore cannot 
be denied or controverted by any plea, such as nil debet, 
which goes to put in issue before the jury the matters 
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itself; but the Defendant sus titer distixicfly deny - MrEié 
the record, or avoid it by pleading per fraudem, satis- v. 
faction, &c. 2 Dall. 302, Armstrong v. Carson. DURYER 


In allowing this conclusive effect to the evidence of 
the authenticatéd record, it is immaterial that it has not 
the further effect of enabling the ministerial officers of 
the law to idsue an execution thereon, for that ‘objee- 
tion would ‘be equally valid against the record when 
used in its proper state, but out of the jurisdiction of its 
proper Court; and also against the sentences of foreign 
Courts of admiralty under the law of nations, ~ “ 





























The act: of congress communicates to the authenti- 
cated record the effect_of record evidence in all Courts 
within the United States, and does not limit it to the 
Courts in any state, as supposed by the Plaintiff in 
error. 


March 14th....Story, J. delivered the opinion of the 
Court as follows; 


The question in this case is whether nil debet is a 
good plea to an action of debt brought in the Courts of 
this district on a judgment rendered in a Court of re- 
cord of the state of New York, one of the United States. 


The decision of this question depends altogether upon 
the construction of the constitution and laws of the 
United States. 

By the constitution it is declared that « full faith and 
credit shall be given in each state to the public acts, 
‘records and judicial proceedings of every other state ; 
«and the congress may, by general laws, prescribe the 
*¢ manner in which such acts, records and proceedings 
« shall be proved and the effect thereof.” 


By the act of 26th May, 1790, ch. 14, congress provided 
for the mode of authenticating the records and judicial 
proceedings of the state Courts, and then further de- 
clared that « the records and judicial proceedings, au- 
“thenticated. as aforesaid, shall have such faith and 
*“ credit given to them in every Court within the United 
“+ States as they have by law or usage in the-Courts of 






‘ 
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waits “the state from wherl® the said records are or shall be 





“ taken,” 

~< It is argued that thie aet provides only for the ad- 
~“gission of such records as evidence, but does not. de- 
clare the effect of such evidence when admitted. This 
‘argument cannot be supported, The act declares that 
the record duly authenticated shall have such faith and 
credit as it has in the state Court from whence it is 
taken. If in guch Court it has the faith and credit of 
evidence of the highest nature, yiz. record evidence, it 
must have the same faith and credit in every other 
Court. Congress have therefore declared the of 
the record by declaring what faith and cqadip shall be 
given to it, 


It remains only then to inquire in every case what is 
the effect of a judgment in the state where it is render- 
ed. In the present case the Defendant had full notice 
of the suit, for he was arrested and gave bail, and it is 
beyond all doubt that the pate of the Supreme 
Court of New York was conclusive upon the parties in 

that state, Jt must, therefore, be conclusive here also. 


But it 1s said that admitting that the judgment is con- 
clusive still nil debet was a goad plea; and nul tiel re- 
cord could not be pleaded, because the record was of 
another state and could not be inspected or transmitted ° 
by certiorari. Whatever may be the validity of the 
plea of nil debet after verdict, it cannot be sustained in 
this case. “Ihe pleadings in an action are governed by 
the dignity of the instrument on which it is founded. 
If it be a record, conclusive between the parties, it can- 
not be denied but by the plea of sul tiel record; and 
when congress gave the effect of a record to the judg- 
ment it gave all the collateral consequences. There is 
no difficulty m the proof. It may be proved in the 
manner. prescribed by the act, and such proof is of as 
high a nature as an imspection, by the Court, of its 
own record, or as an exemplification would be in any 
other Court of the same state. Had this Jud ent been 
sued in any other Court of New York, there is no 
doubt that nil debet would have been an inadmissible 
plea. Yet the same objection might be urged that the 
record could not be inspected, The law however is un- 
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doubted that an exemplification would in such case be witts 
decisive. ‘The original need not he produced. j v. 
. DURYEE.. 
Another objection is that the act cannot have the ef- ——--—— 
fect contended fur, because it does not enable the Courts 
of another state to issue executions directly on the ori- 
ginal judgment. This objection, if it were valid, would — 
equally apply to every other Court of the same state 
where the judgment was rendered, But it has no 
foundation. The right of a Court to issue execution 
depends upon its own powers and organization. Its 
_ judgments, may be. complete and perfect and have full 
effect independent of the right to issue execution. 


ven et eee heer OT. 


; ne 

The last objection is, that the act does not apply. to 

Courts of this district. The, words of the act afford a 

decisive answer, for they extend «to every Court with- 
in the United States.” ; 


Were the construction contended for by the Plaintiff 
in error to prevail, that judgments of the state Courts 
ought to be considered prima facie evidence only, this 
clause in the constitution would be utterly unimportant 
and illusory. ‘The common law would give such judg- 
ments precisely the same effect. It is manifest however 
that the constitution contemplated a power in congress 
to give a conclusive effect te such judgments. And We 
can perceive no rational interpretation of the act of 
congress, unless it declares a judgment conclusive when 
a Court of the particular state where it is rendered 
would pronounce the same decision. 


-., ae eS a Cl elCUll 


On the whole the opinion of a majority of the Court 
is that the judgment be affirmed with costs. — 


JOHNSON, J. . 


In this case I am unfortunate enough to dissent from 
my brethern. 


I cannot bring my mind to depart from the cannons 
of the common law, especially the law of pleading, with- 
P out the most urgent necessity. In this case I see none. 


A judgment of an independent unconnected jurisdic. 





pUrver. p'ea to such a judgment. Nw tiel record is 
——-——_ plea only when the judgnient derives its origin-from the 
the 
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mMiiis tion is What the law calls a n judgment, and it is 


every where acknowledged that nil’ debet is the proper 
the 


same source of power with the Court before which 
action on the former judgment is instituted. ‘The former 
concludes to the country, the latter to the Court, and is 
triable Only by inspection. 


If a different decision were necessary to give 
to the ist section 4th article of the constitation, and the 
act of 26th May, 1790, I should not hesitate to yield to 
that necessity. But no such necessity exists; for by 
receiving the record of the state Court properly au- 
thenticated as conclusive evidence of the debt, full effect 
is given to the constitution and the law. And such ap- 
pears, from the terms made use of by the legislature, to 
have been their idea of the course to be pursued in the 
prosecution of the suit upon such a judgment. For 

Jaith and credit are terms strictly applicable to evidence. 


2 


T am induced to vary in deciding on this question 
from an apprehension that receiving the plea of nul tel 
record may at some fature time involve this Court in inex- 
tricable difficulty. In the case of Holker and Parker, 
which we had before us this term, we see an instance 
in'which a judgment for $150,000 was given in Penn- 
sylvania upon an attachment levied on a cask of wine 
and debt in judgment brought on that judgment in the 
state of Massachusetts. Now if in this action nul tiel 
record must necessarily be pleaded, it would be difficult 
to find a method by which the enforcing of such a judg- 
ment could be avoided. Instead of promoting then the 
object of the constitution by rémoving all cause for 


state jealousies, nothing could tend more to enforce 


them than enforcing such a judgment. There are cer- 
tain eternal principles of justice which never ought to 
be dispensed with; and whieh Courts of justice never 
can dispense with but when compelled by positive sta- 
tute. One of those is, that jurisdiction cannot be justly 
exercised by a state over property not within the reach 
of ‘its process, or over persons not owing them alle- 
giance or not subjected to their jurisdiction by being 
found within their limits. But if the states are at liber- 
ty to pass the most absurd laws on this subject, aid we 
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admit of a course of pleading which puts it.out of ow sis 
power to prevent the execution of judgments obtained _v. 
under those laws, certainly an effect will be given. to puryESx’) 
that article of the constitution in direct hostility with ——-—— 
the object of it. , 


I will not now undertake to decide, nor does.this case 
require it, how far the Courts of the United States 
would be bound to carry into effect such judgments ; 
but I am unwilling to be precluded, by a technical nice- 
ty, from exercising our judgment at all upon such cases. 








OLIVER 


v. , 
THE MARYLAND INSURANCE COMPANY. 1815. 
March 3d. 








Absent.... WASHINGTON, J. and Town, J. 


ERROR to the Circuit Court for the district of The length of 
Maryland. The case arose upon a policy of insurance time a vesset 
on the snow Comet, * at. and from Baltimore to Bar- ti) in hese. 
«celona, and at and from Barcelona back to Balti- go, withoutdis- 
‘6 more.” charging the 
. underwriters, 
“ does not de- 
She arrived at Barcelona on the 25th of July, 1807, pend on the 


and after remaining forty days under quarantine, went (ais. of the 


up to the city where she remained until the 8th of Jan- The danger 
uary, 1808. She then proceeded to Salou for the prin- WP} will jns- 


cipal part of her cargo, which she took in there and eae ie 
sailed from thence on her return voyage to Baltimore Pot *. lovs 


time, without 


on the 28th of January, 1808, and was captured by the discharging 
British and condemned under the orders in council of the under- 
the 7th of November, 1807. walbire, “wanet 


At the trial the Defendants insisted on the delay at Tey *pplict 


Barcelona and the stopping at Salon as deviations ruption of the 
which destroyed the Plaintiff’s right to recover upon ¥°¥%8*% & im- 


inent, not dis- 


the pelicy. e Plaintiff justified the stopping at Salou tant, contin. 


. 
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OLIVER by the usage of the trade. To justify the delay at Bar- 
Dp v celona he relied on two grounds, ist, a reasonable ap: 
«ARY’D, prehension of capture; and 2d, the usage of the pets 
1ns. co. But the Court below decided that these excuses, under 
——-——— the circumstances stated in the bills of exceptions, were 
gent & indefi- insufficient. Verdict and judgment were rendered for 
If, accordingte the Defendants; and the Plaintiff brought his writ of 


the wu of errors 
the le, a 
vessel be per- 


mitted to go ‘The circumstances relied upon to show a reasoriable 
_— one Port apprehension of danger were stated in the captain’s pro- 
collect herean. te8t to be as follows: that hearing, in the month of Au- 
SS = eer opie meee enone res ota 
7 <* an ni res ng the e fri- 
aeceutell gate, the agents antuminied their selenite tn Bar- 
time allowed celona until they should hear how the differences should 
the ussee of terminate, as part of their return cargo was to be pur: 
the trade to chased by bills on London. That when they were in 
complete oe the act of sailing for Salou on the 1st of December, 
not go to the they were informed that the Algerine cruizers were 
oher Port. _ out capturing American vessels, and they were advised 
guilty of such to remain until they received further information. 
a deviation as . 
will avoid the 


ley. Harper, for the Plaintiff in error, contended, 
hat is a rea- 
ponavle appre- 4st. That the vessel had a right, under the usage 
oben proved, to remain at Barcelona till her cargo was pro- 
ee vided at Salou, and then to go to Salou to take it in. 
the Court. And, 2d. That she had a right to remain at Barcelona 
(Quere.) till the danger of the Algerine cruizers had passed 
away. 41 Marshall, 204%. 4 Johnson, 181, 301. 2 John- 
son, 138. $ Johnson, 352. 


Martin and Pinkney, contra, 


Did not deny that a reasonable appr ion of great 
danger would justify a reasonable delay; but contended 
there was no sufficient evidence of such reasonable 
prehension. And with regard to the usage of trade 
they insisted, that if the vessel exhausted her time for 
loading at’ Barcelona, she was not justified by the usage 
of the trade in going to Salou. That the Court, and 
not the jury, was to judge from the facts whether the 
apprehension of danger was reasonable. 
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Harper, in reply, contended, OLIVER 3 


ea? v. 

That the question, whether there was reasonable ap-. MaRy’m 
prehension of danger; was a question of fact for the 1s. co. 
jury to decide; or it was a question in which the law ——.—— 
and fact were so blended as to be. a matter properly 
cognizable by the jury. 


March 13th....MaRsHatL, Ch. J. delivered the opini- 
on of the Court as follows : 


This was an action brought on a policy insuring the 
snow Comet at and from Baltimore to Barceluna and 
at and from thence back to Baltimore.- The Comet ar- 
rived at Barcelona on the 25th day of July, in the year 
41807, where she was compelled to perform quarantine. 
On the 28th of November the Comet cleared out from 
Barcelona for Salou, a port of Catalonia, about sixty 
miles south of Barceloria; where her return cargo was 
ready to be taken on board. On the first of December, 
when in the act of sailing, the officers of the vessel were 
informed that the Algerine cruizers were out capturing 
American vessels; They were advised to remain until 
they received further intormation. On the 8th day of 
January, 1808, they sailed for Salou and arrived on the 
410th. They were detained by high winds till the 28th 
of January, when they sailed for Baltimore. On the 
5th of February the vessel was captured by a British 
cruizer, while on her return voyage; and carried. into 
Gibraltar, where she was condemned under the orders 
of council of the 8th of November, 1807.. Evidence 
was given that it was usual for vessels trading to Bar-- 
celona to touch at Salou or some other port on the same 
coast, to take in the whole or part of their return cargo, 
and that in some instances vessels had remained in the 
port of Barcelona four, six, and even eight months, 
waiting for a return cargo. 


On this evidence the counsel for the Defen2ants 
moved the Court to instruct the jury that the Plaintiff 
could not recover in this cause by reason of the length 
of time the vessel remained at Barcelona. The Court 
refused to give the.direction as prayed, but did instruct 
the jury that, if they. believed the facts stated, the Plain- 
tiff was not entitled to recover unless from the wholé 

VOL. VIE. 65 


Omens aor a& 
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okiver testimony in the cause they should be of opinion that 
. the vessel did not remain longer at Barcelona than the ] 
MARY’D. usage and custom of trade at that place rendered néces- 


ENS. CO. arr ear are To this direction of the 
9 DY co 


This exception was not much pressed at the bar, nor 
does it appear to this Court to contain any principle to 
which he could rightly object. 


Unquestionably an idle waste of time, after a vessel ** 
has completed the purposes for which she entered a port, 
is a deviation which discharges the underwriters. if 
the Comet remained without excuse at Barcelona an 
wnnecessary length of time while her cargo was ready 
for her and she might have sailed, she would remain at 
the risk of the owners—not of the underwriters. 


There is however some doubt spread over the opini- 
on in this case in consequence of the terms in which it 
is expressed. ‘The vessel might certainly remain as 
long as was necessary to complete her cargo, but it is 
scarcely to be supposed that this was regulated by 
and custom. The usages and customs of a port or of 
trade are peculiar to the port or trade. But the neces- 
sity of waiting where a cargo is to be taken on board 
until it can be obtained is common to all ports and tp 
all trades. The length of time frequently employed in 
selling one cargo and procuring another may assist in 
proving that a particular vessel has or has not practised 
unecessary delays in port, but can establish no usage 
try which the time of remaining in port is fixed. 
substantial part of the opinion however appears to have 
been, and seems so to have been understood, that the 
Plaintiff could not recover, unless the jury should be 
of opinion that the vessel did not remain longer at Bar- 
celona than was necessary to complete-her cargo, of 
which necessity the time usually employed for that pur- 
pose might be considered as evidence. 


The Defendants then moved the Court to instruct the 
ity Mint if the said vessel continued at Barcelona as 
ong as was justifiable by the usage of trade at 
place for completing and taking in her cargo, and 
hot complete and take in her ¢argo there, but after- 
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wards went to Salou and remained there the length of 
time as stated in the said protest, in such case the 
Plaintiff is not éntitled to recover. 


The Court instructed the jury that if the vessel re. 
mained at Barcelona as om as the usage of trade jus- 
tified for the purpose of taking in a cargo there, that 
she could not afterwards go to another port and take it 
in without vacating the policy, 


To this opinion also the counsel for the Plaintiff ex- 
cepted. Upon this exception there was some difference 
of opinion in this Court. For myself, I considered the 
direction as attaching the departure, which would avoid 
the contract, to the act of sailing to and continuing in 
Salou for the purpose of completing her return voyage, 
and am of opinion that although the Comet might have 
remained at Barcelona long enough to have taken in a 
return cargo there, for which might or might not 
be bilameable, yet that no additional fault was commit- 
ted by touching at Salou for the purpose of completing 
her cargo, if to touch at Salou for that purpose was the 
usage of the trade. 


A majority of the Court, however, is of a different 
opinion. [he usage to stay at Barcelona for a return 
cargo, and to touch at Salou for a return cargo, as dis- 
closed in the Plaintiff’s evidence, are considered by them 
not as independent but as auxiliary usages which are to’ 
be taken in connexion in ascertaining whether there 
was or was not unreasonable delay in the conduct of 
the voyage. The assared had a right, under these 
usages as they are called, to take in part of the cargo at 
Barcelona and part at Salou, or the whole at either 
port. The delay necessary for these purposes would 
be justifiable at either port; but if the assured exhaust- 
ed the whole time, at one port, which, according to the 

» was allowable only for the purpose of taking in 
the whole cargo, the subsequent delay at another port, 
for the purpose of taking in the cargo, must be er- 
ed as unreasonable. The delay at Barcelona, under 
such circumstances, could not be necessary for the pur- 

of the voyage, and therefore would determine the 
Folicy.. But the deviation would rest merely in inten- 
tion, until the time of sailing for Salou, for antil that 





OLIVER 
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oLtver time the assured would have a right to lade his 
Vs at Barcelona, and thus retroactively justify his stay 
MARY’p, there under the usage. The delay could not be a cons 
INs.co. summated deviation until the whole time allowed by the 
——e——- usage was exhausted and the party had‘ definitively 
j abandoned the lading of a cargo which would justify 
that delay. ‘The opinion of the Court below appears to 
the majority of this Court to have proceeded on this 

ground and to be correct. 


The Plaintiff then, in addition to the former testi- 
mony, gave evidence that it was usual for vessels to re- 
main at Barcelona until their return cargoes or so much 
thereof as might be necessary for their completion was 
provided and collected at Salou, or some other southern 
port in Catalonia, and then to sail to such port, for the 
purpose of taking in the cargoes so collected. 


The Defendants them moved the Court to instruct 
the jury that since it red from the protest of the 
master and others on board the Comet, and from the 
sentence of condemnation produced by the Plaintiff, 
that all the return cargo, which the said vessel took in 
at Barcelona, was taken in on or before the 28th of No- 
vember, that the said vessel was then ready for sea, 
and was actually cleared put on the ist of December; 
and that being there, and about to sail immediately for 
Salou, the said snow Comet, in consequence of a report 
that the Algerine cruizers were out cruizing in the 
Mediterranean against American vessels, remained at 
Barcelona until the 8th of January, 1808, before she 
sailed from Barcelona, if the jury believed these facts 
the Plaintiff could not recover. This opinion was 
given by the Court and the Plaintiff excepted to it. 


Had not the testimony on which this application was 
founded been spread upon the record the. Court would 
have found some difficulty in deciding on the propriety 
of the opinion which was given from the terms employ- 
ed in stating the application to the Circuit Court. It 
appears however from a comparison of the application 


to the Court with the testimony on which it was found-. 


ed, to have been intended to obtain from the Court the 


opinion that the testimony respecting the report that. 


the Algerines were out capturing American vessels was 
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not a Sufficient justification for remaining at Barcelona o11vVER 
from the ist of December, 1807, till the 8th of Janua- Vs 
ry, 1808. MARY’D, 
INS. CO, 
No doubt is entertained thet the danger of capture 
from the Algerines, if proved to be real and immediate, 
would justify the continuance in the port of Barcelona. 


And the apprehension of such danger, if founded on 

reasonable evidence, would produce a like effect. But 
in each case the danger must not be a mere general - 
danger, indefinite in its application and locahty. If it 
were so, in time of war, any delay, however long, in a 
port, would become excusable, for there would always 
be danger of capture from the enemy’s cruizers, Nor 
is it sufficient that the danger should be extraordinary, 
for then any considerable increase of the general risk 
would authorize a similar delay. The danger, therefore, 
must be obvious and immediate in reference to the situ- 
ation of the ship at the particular time. It must be 
such as is then directly applied to the interruption of 
the voyage, and imminent; not such as is merely dis- 
tant, contingent and indefinite. In the present case it 
is not shown that there was any danger in proceeding 
from Barcelona to Salou. No Algerine force is shown 
to be interposed between those ports. Whatever might 
be the danger elsewhere, if there was none in proceed- 
ing to and remaining in Salou, it was the duty of the 
captain to have proceeded to that place, taken in his 
cargo, and remained there for further information. The 
captain was bound to have gone as far on his voyage 
as he could consistent with the general safety. 


The judgment is affirmed with costs. 
LrvincsTon, J. 


I concur in the opinion that the judgment of the Cir- 
cuit Court be affirmed; but in coming to this result I 
have thought it necessary to examine only the fourth 
exception which was taken below. It is, according to 
my view of this cause, very immaterial to enquire whe- 
ther the Plaintiffs succeeded in establishing the usage, 
as it has been incorrectly termed, for a vessel to remain 
several months at Barcelona for the purpgse of obtain- 
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GEIVER ing a return cargo: or whether at one period the mas- 


v. ter of the Comet entertained a well grounded appr 
MAKY’D. sion of danger of capture by British vessels ; or whe- 
mys. co. ther it was the course and usage of the trade for vessels 
bound from Barcelona te any foreign ports to touch at 
Salou, or at some other port soath of Barcelona, on the 
coast of Catalonia, in order te take in their return car- 
goes; I say, whether these facts were established, or 
what opinion the Court gave on them in the course .of 
the trial, are in my judgment, as this case comes up, to- 
tally irrelevant in the decision of it, because there are 
other facts proved, and that by the Plaintiffs themselves, 
which are in the opinion ef the whole Court fatal to 
their claims. ‘The facts are these: «That after all 
“fear from British cruizers had ceased, to wit: on the 
« 28th of November, 1807, being ready for sea, the ves- 
“ sel cleared for Salou on the 1st day of December fol- 
“lowing, and when in the act of sailing, information 


“was received that the Algerine cruizers were out cap- - 


“turing American vessels; the master was therefore 
« advised to remain in port until they received other 
«+ intelligence, and did not sail for Salou until the 8th of 
« January, 1808.” ‘ 

On this evidence the Circuit Court instructed the 
jury, that if they believed these facts to be true the 
Plaintiffs were not entitled to recover. In giving this 
opinion the Court in effect said, that the imformation 
which was received at Barcelona respecting the Alge- 
vine cruizers did not justify a stay there from the 28th 
of November to the 8th of January: 


To this opinion two objections are made. 


The one is, that the Court took upon itself to decide 
whether the delay last mentioned proceeded from a jus- 
tifiable cause, instead of leaving it to the jury to deter- 
mine both the law and the fact, In doing so, I think 
the Court committed no error. What will excuse ade- 
lay, apparently unreasonable, so as to repel the charge 
of a deviation on that account, must ever be and 
to be a question of law, to be decided by a Court under 
all the circumstances of the particular case. In this 
way only can any thing like certainty be attained ; -but 
if it be left toa jury not. enly to find the facts, ~vhich is 
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exclasively within their province, but also to.pronownce @LIVER 
what is the law resulting from them, it will be mext te . v. 

| impossible te form a system of rules by which a mer- many’p. 
chant may safely regulate his conduct. Nor will it 1Ns, ce. 
help the matter to consider it as a mixed question of ——-—— 
. law and fact, because that gives to the jury a right to 
disregard the opinion of the Court, which they will have 

no right to do in case it be considered exclusively as a 

question of law on which the Court aleve has a right to 

decide. In civil cases every man has an interest in 
confining a jury as much as possible to their proper 

sphere, which is to decide on facts; while a Court does 

not encroach on their province, care should be taken 

not to encourage any improper encroachment on their 

part by unnecessarily throwing on them any exercise of 

what are the legitimate functions of a Court. Among 

these none appear to me to be better settled, than that 

it ‘is the exclusive privilege and bounden duty of a Court 

to decide whether an act, which is to be done within a 
reasonable time to entitle y to maintain- his ac- 

tion, has been performed in ouch time or not. So 

also, where a party sets up an excuse for an act which 

will otherwise defeat his right to recover, it appertains 
exclusively to the Court to decide on the sufficiency of 

the matter alleged, and if a jury, after deciding on the 

facts, iake upon themselves the further office of deter- 
mining the legal effect thereof as to the case under con- 
sideration, in opposition to the declared opinion of the 

Court, they forget their duty and act contrary to law. 


But if radi . er of law, the Plaintiff still 
supposes that ircuit Court erred in not thinking 
that the facts proved constituted a valid excuse for the 
last forty days” stay at sere and in not mstructing 

e€ accordingly. This excuse was, in my opinion, 
peri 8 disposed of by the judge below, but instead of 
stating - length why I consider the alleged appre- 

of capturedy the Algerines as furnishing no 
jastifi ‘for this delay, it is sufficient to say that I 
entirely concar, net only in ‘the opinion which has al- 
ready been delivered on this point,-but in the whole of 
thre reasoning on which itis founded. 





Sveny, J. concurred with Judge Livingston. 





* 
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otiveR Marsa, Ch. J. My own opinion was that the 
v jury was to find the fact whether there was danger. in 
MaRy’p. passing between Barcelona and Salou; and that they 
INs. Co. Ought to have beén instructed that if there was danger 
__-_. it justified the delay, otherwise not. 








BRIG CAROLINE, WILLIAM BROADFOOT; 


1813. CLAIMANT; 
Feb. th. Ve 


THE UNITED STATES. 


ota . 








ERROR to the Circuit Court for the district of 
South Carolina, in a case of seizure for violation of the 


A tiie for 2¢t8 of Congress respecting the slave trade. 
a forfeiture ; By 5 

must be par- ‘The libel was in the words following : 
ticular and 

certain in all 


the material «At a special district Court for South Carolina 


circumstances district, Be it remembered, That on the day 
tute the of. of in the year of our Lord one thousand eight 


?_ ‘ hundred and the United States of America, by 
fibel, or inte Thomas Parker, their attorney for the district afore- 
mation in rem, said, came here into Court and gave Thomas Bee, esq. 
my te judge of the said Court, to understand and be informed 
leave of  & that on the day of they, the said 
Court. United States, by their proper officers of the customs, 
did cause to be seized, arrested and secured, a certain 
brig or vessel called the Caroline, her tackle, furniture, 
apparel and other appurtenances, as forfeited to them, 
the said United States ; for that the said brig or vessel 


since the twenty second day of March, 1794, was built, 


fitted, equipped, loaded, or otherwise prepared within 
a port or place of the said United Stajes, or caused to 
sail from a port or place of the said. United Statés, by a 
citizen or citizens of the said United States, or a fo- 
reigner, or other persons coming into, or residing in the 
same, ¢ither as master, factor, or owner of the said brig 
or vessel for the purpose of carrying on trade or traffic 
in slaves to a foreign country; and also for that the 
said brig or vessel since the day and year last afore- 
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said, was built, equipped, loaded or otherwise prepar- BRIé 

ed within a port or place of tlie said United States, or, caRoLINi 
caused to sail from a port or place within the said Uni- 7%. - 
ted States by a gitizen or citizens of the said United U.8TATEs: 
States, or a foreigner or other persofis coming into oF ———«—+, 
residing within the same, either as factor, master,gr 
owner of tiie said brig or vessel, for the purpose of pro- 
curing from a foreign kingdom. place or country, the 
inhabitants of such kingdom, place or country, to be 
transported into a foreign place or country, port or place 
to be disposed of and sold as slaves, in violation of a 
certain act of Congress of the said United States, pass- 
ed the 22d March, 1794, entitled « An act to prohibit 
the carrying on the slave-trade from the United States 
to any foreign place or country, Also for that since the 
dst day of January, 1808, the said brig or vessel was 
built, fitted, equipped, loaded or otherwise prepared in 
some port or place within the jurisdiction of the said 
United States, or caused to sail from some port or place 
within the said United States by some citizen or citi- 
zens of the said United States, or some other person 
for the purpose of procuring negroes, mulattoes, or 
persons of color from some foreign kingdom, place or 
country, to be transported to some port or place within 
the jurisdiction of the said United States to be held; 
sold, or disposed of as slaves, or to be held to service or 
labor, in violation of a certain act of Congress of the 
United States, passed the second day of March, in the 
year of our Lord one thousand eight hundred ‘and sevens 
entitled «* An act to prohibit the importation of slaves 
into any port or place within the jurisdiction of the 
U. States from and after the first day of January, in the 
year of our Lord one thousand eight hundred ‘and eight.” 
Wherefore the said United States, by ‘Thomas Parker, 
their-attorney aforesaid, pray the advice and opinion of 
this honorable Court in the premises, and that on due 
proof of the allegations af tesaid, the said brig or ves- 
sel, her tackle, apparel, furniture and other appurtenan- 
ces, may be decreed and adjudged as forfeited to thems 
the said United States, and that such proceedings may 
be had thereon ag are agreeable to law and justice, and 
the style, usage, and practice of this honorable Court.” 


«THOMAS PARKER. 
«“ Attorney U. States, S. C. District.” 
VOL. VIE: 6% 
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To the transcript of the record which came up was 


annexed the following statement of facts: , 


« The information which was filed ip this case against 
the Caroline was*founded apon an alleged violation ei- 
ther of the ist section of an act of Congress, passed the 

March, 1794, entitled « An act to prohibit the car- 
‘* rying on the slave trade from the United States toe any 
‘foreign place or country,” or of the 2d section of an 
act, passed on the 2d of March, 1807, entitled «+ An act 
to prohibit the importation of slaves into any port or 
place within the jurisdiction of the United States from 
and after the first day of January in the year of our 
Lord one thousand eight hundred and eight.” By the 
act of 1794, the fitting or sailing of a ship, for the pur-' 
pose of a traffic in slaves to any foreign country, sab- 
jects the ship, concerned in such traffic, to forfeiture.” 


«‘ The act of 1807 enacts, that if any ship within the 
jurisdiction of the United States shall be fitted out or 
caused to sail by any person, either as master, factor or 
owner, “for the purpose of procuring any negroe, mu- 
«‘latto or person of color from any foreign country. te 
‘be transported to any place whatsoever within the 
«jurisdiction of the United States, to be held, sold, or 
«s disposed of as slaves, or to be held to service or la- 
«‘bor,” she shall be forfeited to the United States. It 
was admitted by the Clzimant, that the Caroline came 
into this port equipped like any common merchant ves- 
sel, that she did, after her arrival, receive fitments and 
take on board articles calculated for the slave-trade only. 
It was satisfactorily proved that the Claimant, after 
receiving information that such equipments were illegal, 
restored the Caroline to the condition in which she was 
when she entered this port, but that this was not done till 
after her seizure ; and that the wooden parts of the fit- 
ments for slaves were marked as they were taken out 
of the vessel. ‘That in such condition she left Charles- 
ton, bound to the Havannah and to no other 
That she arrived at the Havannah on the 28th of June, 
1810, and that there she was sold abont the 6th of Au- 
gust, 1840, to Spanish subjects who fitted her out for 
the African slave trade. His honor the Circuit Judge, 
upon the ground of sufficient evidence having been ad- 
duced of imtention to carry on the slave trade, either 
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abroad or at home, and a consequent violation either BRIG 
of the act of 1794, or of the act of 1807, decreed that CAROLINE 
the Caroline should be condemned as forfeited to the ”. 
United States. . U.STATES, 


«¢ We agree in the above statement of the case. 


« WILLIAM DRAYTON, 
«‘ Proctor for Appellant. 
“THOMAS PARKER, 
“ Distriet Attorney.” 
C. Leny.for the Appellant, contended, 


ast: That the libel was not sufficient to support the 
cendemnation—and . 


2d. That the offence was not made out in point of 
fact. 


4. The libel does not state any certain specific of- 
fence. It is altogether in the alternative. It does not 
state when, nor where, nor by whom the vessel was 
reege al when, nor where, nor by whom, nor in 
what mafiner the vessel was fitted out. It is altogether 
vague, uncertain and informal. Py 


An information in rem ought to be as precise and 
formal as an information in personam. The civil law 
requires that a libel should be certain and positive in — 
all material circumstances. 


2. The statement of facts is as imperfect as the libel. 
The vessel is only liable to forfeiture when she shall 
have been actually fitted, equipped or prepared, not 
while’she is fitting, equipping, or preparing. ‘The de- 
gree of shiF ro onal to have been stated that the 
Court might judge whether it were such fitting, or equip- 
ment as is contemplated by the law, Upon every in- 
formation for a penalty, the offence should be fully . 
proved—Parker, 22. 'This.case is like that of Moodie 
v. ship Alfred, 3, Dall. $07, in which this Court decid- 
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Bric ed that the ship was not illegally fitted out, although she 
OAROLINE had taken on board some articles calculated for war. 
v. 
u.-sTaTss. J. R. INGERsSoLL, contra. 

Contended that the case and.the libel were sufficient- 
ly explicit. ‘The intent was clearly shewn. It is not 
nec ssary. that every thing necessary for the voyage 
should be on board before the forfeiture accrues. The 
libel states the offence in the words of the act of Con- 
gress. - 

Tue Court, after taking time to consider, directed 
the following sentence to be entered. 

> 

«This cause came on to be heard on the transcript 
¢ of the record and was argued by counsel, on consider- 
«ation whereof, it is the opinion of the Court, that the 
s¢ libel is too imperfectly drawn, to found a sentence of con- 
«¢ demnation thereon. The sentence of the said Circuit 
s* Court is therefore reversed, and the cause remanded 
«sto the said Circuit Court, with directions to admit the 
« libet to be amended.” 


The same point was also decided at this term, in the 
cases of the schooner Hoppet—the schooner Enterprixe— 
the ship Emily, and the schooner Ann. 





)- — 








1815. RIGGS v, LINDSAY. 


March 9tb. — 








Absent.... TooD, J. 


: ERROR to the Circuit Court for the district of Co- 

a ea lumbia, in an action ef assumpsit, in which the verdict 

ordre the and judgment were in favor of the Plaintiff, Lindsay. 
laintiff to { ’ 

aon, ont The case was now argued by Jones and Harper, for 

to draw on — the Plaintiff in error; and by F. S. Key and Morsex1, 


them for the 


amour., and £0 the Defendant, 
he having 0 
thaser 4 . 
irswn, they , Che former contended, that Riggs was not to be con- 
arebound to Sidered as a joint contractor, but a sub-purchaser ; and 
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that if the Defendants were jointly interested in the ‘RIGGS 
purchase, they were severally interested in the sales. Inv. 
support of this position, they cited Watson on Partner- LinDsay. 
ship, 2. 1 "Vex 242. Cowp. 449. 2 H. Bl, 298. 
Doug. 371. § 4 H. Bl. 37. wey bis tale; 
and if they, do 


The facts of the case ate stated in the opinion of the not, he may 
recover from 





Court, which was delivered as follows, by them the & 
; mount of the 
tok * bills and da- 
LivinGstTon, J. mages and 
. costs of pro- 
This was an action brought by the Defendant in er- test (ifhe has 


ror, in the Circuit Court of the United States: for the seen nee 


district of Columbia, against William Stewart, Charles for money 
J. Nourse, Aquila Beall, and the Plaintiff in error, Eli- Pi), NC soy 


sha Riggs, as co-partners, to recover. from them the and the bills of 


amount-of certain bills of exchange and damages which ~ngerno 4 Anaad 
had been drawn on them by the Defendant in error to ae al 
reimburse him for certain salt which he had purchased that count. 
‘on their account, and which bills, being. protested for eR ong 
non-payment, were afterwards paid, with damages, by in evidence a 
the Plaintiffs below. The Defendant, Beall, was not re a 
found—the Defendants, Nourse and Stewart, confessed to the Plain- 
judgment, and theother Defendant, Riggs, pleaded the “4, the latter 
general issue. pe Sag 
written decla- 
The declaration contained several counts on the Tugs of that 
bills of exchange, and two general counts, the one for to discredit 


money Taid out, expended and paid, the other for money jf {ct'er, 
had and recéived, under which last counts a verdict was protest of the 


found for the Plaintiff. ills, the Plain- 
tiff sell the 


salt without 

It appeared in evidence, that some time in Novem- orders, it shall 
ber, 1809, Stewart and Beall, two of the Defendants below, his ugh of os d 
wrote a letter to the Plaintiff, ordering a purchase of tion, although 
salt, and stating that two other persons were concerned a 
in the said order. This letter directed him to purchase to the Defer. 
from 10 to 30,000 bushels, and authorized him to:draw 4". 
for the amount of such purchases on the Defendants, 
Stewart and Beall, or on George Price and Co. of Bal- 
timore. Purchases of salt were accordingly made by 
Lindsay, who from time to time apprized Stewart and 
Beall of the same. On the 4th January, 1840, one of 


the Defendants wrote to Lindsay as follows : 











. 
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« SIR, 


* You will hold up what salt you may have purchas- 


——-—— “ed, and send us a statement of your putchases. You 


«‘ have no doubtreceived Stewart and Beall’s orders, re- 
‘questing no further purchase. We shall some time 
«hence direct you as to th€ disposal of the quantity 
‘purchased. In the mean time you may draw upon us, 
‘*or upon Stewart and Beall for the amount,” &c. 


It appears that Lindsay afterwards drew several bills 
of exchange onthe parties who had subscribed the last 
mentioned letter, and who were the Defendants, in favor 
of certain persons therein named, including his com- 
mission for purchasing. ‘These bills were presented to 
the drawecs, whe refused to accept or pay the same, on 
which they were protested and returned to Lindsay, who 
took them up. “By the laws of South Carolina ten per 
cent. damages are allowed on the return of such bills 


under protest, and there was proof that these damages ° 


had also been paid by Lindsay. After the return of 
these bills and payment of them by Lindsay, he sold the 
salt, and the proceeds on such re-sale were stated by 
Lindsay’s counsel at the trial to the jury, who were de- 
sired to deduct the same from his demand against Riggs, 
which was done, and a verdict given for the balance. 
‘There was no other evidence of the proceeds than such 
admission, and the Defendant, Riggs, denied that the 
sum stated by Lindsay’s counsel was the* amount 
thereof. ° 


In, the course of the trial, the counsel of Riggs pro- 
duced a letter from Nourse to the Plaintiffs, which, as 
he supposed, contained a statement favorable to his client, 
‘To discredit this statement, the Plaintiff produced cer- 
tain interrogatories, which had been exhibited to Nourse, 


with his answers, which were at variance with the let- , 


ter produced by Riggs. 


The first exception taken, at the trial, to the conduct 
of the Court, was to its admission of proof of tie seve- 
val bills which had been drawn by Lindsay, and pro- 
tested and paid by him, and the instruction which it 
gave to the jury, that under the count for money paid, 
laid out, and expended, Lindsay might recover, not his 


- 
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commissions which. were included in the bills; but the 
ten per cent. damages, if the jury were satisfied that 
they had been actually paid by him. 


Neither in the admission of this testimony, nor in 
the instructions given on it, was any error committed 
by the Circuit Court. As Lindsay was expressly au- 
thorized to draw, by the letter of the 4th of January, 
1810, he certainly had a right to do so, and whether 
the Defendants accepted his bills or not, so as to render 
themselves liable to the holders of them, there can be no 
doubt that as between Lindsay“and them, it was their 
duty, and that they were bound in law to pay them. Not 
having done so, and Lindsay in consequence of their 
neglect having taken them up, he must be considered 
as paying their debt, and as this was not a voluntary 
act on his part, but resulted from his being their sure- 
ty, (as he may well be considered from the moment he 
drew the bills) it may well be said that in paying the 
amount of these bills, which ought to have been paid, 
and was agreed to be paid by the drawees, he paid so 
muth money for their use. -Nor can any good reason 
be assigned for distinguishing the damages from the 
principal sum, for if it were the duty of the Defendants 
to pay such principal sum, it is as much so to reim- 
burse Lindsay for the damages which, by the law of 
South Carolina, he was compelled to pay, and which 
may therefore also be considered as part of the debt due 
by the Defendant in consequence of the violation of 
their promise contained in‘ the letter which has just 
been mentioned. 


The second exception which appears on the record is 
to the admission of certain interrogatories which had 
been propounded to the Defendant, Nourse, with his an- 
swers to the same, having an indorsement upon the 
same, purporting to, be an acknowledgment of Nourse 
that the same were correct. 


In the opinion of this Court, this paper was rendered 
proper evidence by the conduct ef the Defendant, Riggs, 
who had read as evidence for himself a letter from 
Nourseto Lindsay, dated the 14th April, 1810, containing, 
as he supposed, some matters favorable to his defence, 
This letter having been thus produced by Riggs him- 
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rices self, it was certainly right to allow Lindsay to discre-, 

v. dit the representations made in that letter by shewing 

LiInDsAY. that Nourse had himself at another time given a very 
different account of the same transaction. 





The other opinions of the Court below, to which ex: 
ceptions were taken, may be comprised in these two ; 
that the Court erred in thinking the Defendants jointly 
liable as co-partners, and that the re-sale of the salt did 
not destroy the Plaitiff’s right of action. In both these 
opinions, this Court concur with the Circuit Court. 

It is perhaps as clear a case of joint liability as can 
well be conceived. Whatever doubt there might be in- 
dependent of the letter of the 4th of January, 1810, 
most certainly that letter puts this question at rest. 
Every one of the Defendants sign it, and there is now 
no escape from the responsibility which they all thereby 
incurred to the Plaintiff. Nor did Lindsay’s selling the 
salt after he had taken. up these bills, destroy his right 
of action against the Defendants. If he has acted irre- 
gularly in so doing, he will be liable, in a proper action, 
for the damages which the Defendants have sustained 
by such conduct, but such sale could not be pleaded or 
set up in bar to the present suit. Nor will the Defen- 
dant, under the circumstance of this case, be injured 
by the sum which the jury have discounted from Lind- 
say’s demand, if it shal! hereafter appear that as much 
was not allowed the Defendants on that account as 
ought to have been. 


“The judgment ef the Circuit Court is affirmed, 
with costs, 
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Absent... WASHINGTON, J. and Topp, J. 


March 9th. 


THIS case came up from the Circuit Court for the 


Long ee ¢ district of Ohio, upon a certificate stating that the 
Courts of the judges of that Court were divided in opinion upon the 
United States question, Whether that Court had power to issue a writ 


writof man. Of mandamus to the register of a land-oflice in Ohio, 
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coiimanding him to issue a final «+ rt ficate of purchase M*InTIRE 





to the Plaintiff for certain lands in tira state? v. 
Woon. 
Harper; for the Plaintiff, referred the Court to the ——- 
case of Marbury v. Madison, (ante vol. 4, p. 137.) serpy Le i 00 


sl Cis re ° .., ively to those 
The constitution of the United States extends thie jii- cases in which 

dicial power to all cases in law and equity arising under phan Ardy 

the constitution and laws of the United States. exercise of 


their, jurisdic- 

By the 41th sect. of the judiciary act of 1789, vol.,4,°™ 
p- 55,) the Circuit Courts have original cognizance of all 
suits of a civil nature at common law or in equity, 
where the matter in dispute exceeds the value of 500 
dollars, &c. And by the 44th sect. of the same aci they 
have power to issue all writs necessary for the exercise 
of their jurisdiction, and agreeable to the principles 
and usages of law. This is a suit of a civil nature at 
common law, and the matter in dispute exceeds the va- 
Jue of 500 dollars. The writ of mandamus is necessary 
to the exercise of their jurisdiction, and is-agreeable te 
the principles and usages of law. 8% Burr. 1266; 


The power given by the constitution is divided between 
the Supreme and the Circuit Courts. It has been de- 
cided, that the power to issue a mandamus, in such a 
case, does not belong to the Supreme Court; it must, 
therefore, be in the Circuit Courts. 


March 15th...Jounson, J. delivered the opinion of 
the Court as follows : 


I am instructed to deliver the opinion of the Court in 
this case. It comes up on a division of opinion in the 
Circuit Court of Ohio, upon a motion for a mandamus 
to the register of the land office, at Marietta, command- 
ing him to -grant final certificates of punchase to the 
Plaintiff for lands, to which he supposed himself enti- 
tled under the laws of the United States. 


This Court is of opinion that the Circuit Court did 
not possess the power to issue the mandamus moved for. 


Independent of the particular objections which this 
casé presents from its involving a question of freehold, 
VOL. VII. 65 
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we are of opinion that the power of the Circuit. Courts 
to issue the writ of mandamus, is confined exclusively 
to those cases in which it may be necessary to the ex- 
ercise of their jurisdiction. Had the 1th section of the 
judiciary act covered the whole ground of the constitu- 
tion, there would be much reason for exercising this 
power in many cases’ wherein some ministerial act is 
necessary to the completion of an individual right aris- 
ing under laws of the United States, and the 14th sec- 
tion of the same art would sanction the issuing of the 
writ for such a purpose. But although the judicial 
power of the United States extends to cases arising un- 
der the laws of the United States, the legislature have 
not thought proper to delegate the exercise of that pow- 
er to its Circuit Courts, except in certain specified 
cases. When questions arise under those laws in the 
State Courts, and the party who claims a right or pri- 
vilege under them is unsuccessful, an appeal is given to 
the Supreme Court, and this provision the legislature 
has thought sufficient at present for all the political pur- 
poses intended to be answered by the clause of the con- 
stitution, which relates to this subject. 


A case occurred some years since in the Circuit Court 
of South Carolina, fhe notoriety of which may apologize 
for making an observation upon it here. It was a 
mandamus to a collector to grant a clearance, and un- 
questionably could not have been issued but upon a sup- 
position inconsistent with the decision in this case. But 
that mandamus was issued upon the voluntary submission 
of the collector and the district attorney, and in order 
to extricate themselves from an embarrassment result- 
ing from conflicting duties. Volenti non fit injuria. 
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THE MARYLAND INSURANCE COMPANY. 











Absent....Livineston, J. and Topp, J. 


ERROR to the Circuit Court for the district of Ma- 
ryland, in an action of covenant upon a policy of insu- 
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rance (against capture only) upon the cargo of the ship L1vines- 
Herkimer, “ from Guayaquil, or her last port of depar- ron & 
ture in South America, to New-York,” “warranted  11- 
American property, proof of which to be required in the cHRIST 
United States only,” «and warranted free from seizure —v. 
for illicit trade.” The declaration was on aloss by cap- MarRy’p, 
ture. INS. CO. 


The case was stated as follows by MarsHatt, Chief ing insurance) 


Justice, in delivering the opinion of the Court: there should 
be an affirma- 

. tion or denial 

Julian Hernandez Baruso, a Spanish subject, having of some fact; 

obtained from the crown of Spain a license to import phage. of 
from Boston into the Spanish provinces of Peru and would plainly 
Buenos Ayres, in South America, in foreign vessels, a lead the mind 

certain quantity of goods in the license mentioned, and ‘, ‘hme 
to take back the proceeds in produce on payment of haif Ifby the usage 
duties, came to New York, in September, 1803, (Spain EP oadg oF 
being then at peace with Great Brifain,) for the pur- necessary that 
pose of carrying on trade under his said license, Corte DUPRE? 
beard, the con- 

On the 24th of August, 1804, he entered into a con- cealment of 
tract with a certain Anthony Carroll, for the transpor- ‘ho% Papers 
tation of acertain quantity of goods to Lima, in Peru, the Plaintiff’s 
under the said license. Carroll died without carrying em an 
the contract into full effect. poliey. " 

In general, 

On the 23th of January, 1805, war having then grpeers a 
broke out between Great Britain and Spain, B. Livings- mounts to a 
ton, who had been bound as Carroll’s surety for the per- Preae® of war. 
formance of the contract, entered into a new contract A Spanish sub- 
with Baruso for the transportation of the same goods. tothe U Stel, 

tates in a 

The preamble recites the license, and says, The said time of peace 
Baruso has agreed with the said B. Livingston to make Det"cn Spas 
an adventure to Lima, on the conditions and stipulations Britain, to + 


, oh . carry on a 
following, to W it : trade between 
this country 
4. In consideration, &c. he agrees to the following 24 the Spx 


partnership with the said B. L. in virtue of which he nas cal 


transfers to the said firm, all his powers, &c. (under the Spanish _li- 


license) of sending an American vessel belonging to the %%ndyhe 


said L. or chartered, in which vessel shall be embarked reside here 
goods to the amount-of 50,000 dollars, the funds and %¥4 ary 0. 
vessel to be furnished and advanced by said L. ter the break- 
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qivincs- 2 Baruso to obtain the necessary papers from the 
roxy & Spanish congul, and B. L, to’ pay the duties. Baruso 
Git- answerable for detention or confiscation by the Spanish 
CHRIST government or vessels on. account of any defect of mght 
v. to send under said license, &c, 

MARY'D, , 

ins. co,  %. L. agrees in four months to embark the goods on 

boar’! a vessel to Lima, to proceed thither, and to re- 

ing out of war tur to the United States with a cargo. 

between Great 

Brain ig to be 4. L. to choose the supercargo and instruct him ; and 
considered as as the adventure will appear Gn the face of the papers 


daar) to belong to B. he shall give the supercargo a power, 
though the and recognize him the master of the cargo, so that the 
ent could be consigne:s at Lima shall follow literally bis orders. 
ried ow bya The consignees, who were partners of B,, to receive 
Spanish sub- @ COMMISSION. 
lect only, , 4 : 

the letter € Lf 
pubmitted to 6. The said L. and R, agrce to divide equally, and 
i Mi icin part and partalike, the profits of the adventure. L. to 
the insurance, hAYe Commissions on sale. 
refer to ano- 
i A are 7. Optional in L. to sell in United States, or convey 
fore them, the return cargo to Europe. If he sells in the United 
which letter States, B. may take out, at the price of sales, as much 
farmation that aS will be equal to his rights. 
th yessel had 

ilakin ¢ ; 
tral tothe. 8 If L, sends the cargo to Europe, he is to choose 
2 age eolo- the supercargo, but the consignees to be chosen jointly. 
nies,the un- ‘. 
derwriters are . t t 
baundto no- 9. In case of loss B. to claim nothing, as his share 
| Arm An in the profits only accrués on the safe return of the ves- 


that the vesse) Sel to the United States. , Optional with L. to insure or 


would take a'l not, LL. not to be allowed for risk, if na insurance, 
the papers ne- 


cessary to more than 15 per cent. No insurance to be on the risks 
prake the yoy- of the Spanish government, 

ge llega 

beth . 12. If any loss accrues from causes not stipulated, B. 
a homes, t@ lose only his privilege. If loss on sale of return 
such usage o- Carge, B. to sustain half. 
riginated in a 


ae or edict of ‘Livingston ‘soon afterwards chartered the shi p Her- 
ment of the ki ey for the voyage, and entered into a contract with 
a acntion the other Plaintiff Gilchrist, one James Baxter, and 


whether the ' Edward Griswold, for jointly carrying on, with them, 


ar 7 
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the said voyage. The cargo was purchased with their Lrvines- 

joint funds, and was shipped to Lima, w'cre, and at Ton & 

Guayaquil, a retirn cargo was received, purchased GIL- 

with the proceeds of the original cargo. CHRIST 
v. 

On the 25th of March, 1806, Mr. Gilchrist address- MARyY’D. 
ed to Alexander Webster & Co. at Baltimore, a letter INS. Co. 
containing an order for insurance on the cargo of the ——-—— 
ship Llerkimer, from-Guayaquil, or her last port of de- abandonment 
partare im South America, to New York, against loss juc time, is 
by capture only, warranted American property, and not a qu:stion 
free from all loss on account of seizure for illicit or Siete" 
prohibited trade. It says, « the owners are already in- left to the ju- 
“sured against the dangers of the seas and all other ">. >ut by bad 
“risks, except that of capture.” *« You. haye already them ander 
‘hada description of the ship from Messrs. Church Ug say 
«and Demmill, the agent of Mr. Jackson, and which NX; ai 
«© ] presume is correct.” I think proper to mention fiable by the 
‘that the insurance will be on account of Mr. Brock- (s*° ° a 
‘holst Livingston and myself. Mr. Baxter and Mr. by the Plain. 
« Griswold are also concerned, but the first gentleman tM, to avoid 
“thinks there is so little danger of capture, that in his under the lawa 
*¢ letter from Lima he expressly directs no insurance to of Spain, can 
«be made for him against this risk, and Mr. Griswold *¥% ‘he Po}- 
*is not here to consult. . Both these gentlemen, as well If the Piain- 
as those for whom you are desired to make insurance, ‘i: 4° any act 
«‘ are native Americans.” aa he 

risk of capture 


The letter of Church and Demmill was dated 15th otsortiee ta 
eb. 1806, and after describing the ship, adds, «she the common 
« sailed from Boston the 12th of May last for Lima, armen . 
« with liberty to go to one other port in South America, mey avoid the 


«not west of Guayaquil, and from thence to New York, Poy. It is 


* She has permission to trade there.” _ thet the nuh 

thus increased, 

This letter was laid before the board of directors, and oa rightful 
the application at that time rejected. capture ac- 

cording to the 


law of nations. 


The letter from Gilchrist to Webster and Co. was af- 
terwards laid before the board, and the company made 
the insurance for the Plaintiffs at 10 per cent. ' 


The Herkimer, on her return voyage, was captured 
near the port of New York, by the Leander, a British 
i a! war, and sent to Halifax, where she was con- 

emned. 
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The Plaintiffs gave the underwriters notice of the 
captarc, ai«] obtained their permission to prosecute a 
claim for restoration without prejudice to their right to 
abandon. On receiving notice of the condemnation, 
they wrote a letter of abandonment, which was deliver- 
ed to the underwriters, who refused to pay for the loss, 
whereupon this suit was brought. 


On the return voyage, just after doubling Cape Horn, 
Baxter, who was supercargo and part owner, gave to 
Edward Giles, the third mate, a bundle of papers, 
partly in Spanish, telling him at the same time that in 
all probability they might fall in with privateers, who 
might overhaul the trunk in the cabin, and if they found 
the papers, it was probable the vessel might be detain- 
ed as the papers were in Spanish, and they might not 
be able to translate them. Giles put the papers in his 
trunk. 


After the capture, Giles was taken out of the Herki- 
mer into the Leander, and on being asked if he had any 
objection to have his trunk searched, replied that he 
had not. The trunk was then searched, and this bun- 
dle discovered. It contained papers, covering the cargo 
as the property of Baruso, mixed with others which 
showed that in fact it was the property of the Plaintiffs 
and of Baxter and Griswold. Evidence was given to 
prove, that the usage of the trade made these papers 
necessary. ‘There was also an estimate of the probable 
value of the cargo, if shipped to Europe. 


The Herkimer arrived before the Leander ; and Bax- 
ter, upon his examination on the standing interrogato- 
ries, described truly the character of the voyage, and 
stated correctly the property in the cargo, but denied 
his knowledge of any papers, other than those which 
were exhibited, as belonging to the ship. 


Issue was joined on the plea, that the Defendants had 
not broken their covenant, and the jury found a verdict 
in their favor. 


On the trial, 28 bills of exception were taken, partly 
by the Plaintiffs, and partly by the Defendants. Only 
those taken by the Plaintiffs are now before the Court. 
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The Plaintiffs prayed the Court below te instruct the 
jury, that the letter, ofdering the insurance, does not 
contain a representation that no person, other than the 
said Livingston, Gilchrist, Griswold & Baxter, was in- 
terested in the return cargo of the Herkimer; nor-that 
all the persons interested therein were native Ameri- 
cans. ‘The judges were divided on this point, and the 
instruction was not given. 


The 5th bill of exceptions stated, that the Plaintiffs 
prayed the Court to instruct the jury, that if they be- 
lieved the testimony offered by them, then there was no 
such concealment uf the said papers as can affect the 
right of the Plaintiffs to recover in this action, which 
instruction the Court refused to give, but directed the 
jury that if they should be of opinion, that from the 
usage and course of trade it was necessary to have the 
Spanish and other papers delivered by Baxter to Giles, 
the 3d mate, as aforesaid, then the delivery by Baxter 
to Giles, and the finding and taking of the said papers 
by the officers of the Leander, was not such a conceal- 
ment as affects the right of the Plaintiffs to recover. 


The 6th bill of exceptions states, that the Plaintiffs 
then prayed the Court to instruct the jury, that Baruso 
having removed to New York, in the United States, 
while Spain was neutral, for the purpose of carrying on 
trade, and having continued to reside in New York 
until after the capture of the Herkimer, the said Ba- 
ruso could not, at the time of the voyage, be consider- 
edas a belligerent. This instruction the Court also refas- 
ed to give, but did instruct the jury that if they should 
be of opinion that the said Baruso settled in New York 
before the war between Spain and Great Britain, and 
remained there domiciliated and carrying on trade ge- 
nerally until the capture of the Herkimer, he is to be 
considered as a neutral ; but if they should be satisfied 
from the testimony that he went to New York for no 
other purpose but to carry on trade as a Spanish subject, 
which he could not engage in as a neutral, and that he 
was not engaged in any other trade than as a Spanish 
subject, he cannot be considered as a neutral. 


The 7th bill of exceptions states, that the Court then, 
on the prayer of the Defendants, gave to the jury the 
following opinion : 
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«« The Court having already given an opiniony that 
«‘ Baruso was not a joift owner with the Plaintiffs and 
« Griswold and Baxter, in the return cargo of the Her- 
«kimer, do, in comphance with the opinion of the 
« Supreme Court, leave it to the jury to determine, whe- 
« ther Baruso had an interest in the return cargo which 
«increased the risk of the said voyage, and. if the 
‘‘risk was increased, that the policy was thereby viti- 
« ated.” This opinion was given on the prayer of the 
Defendants to instruct the jury, that the non-commu- 
nication to the underwriters of papers showing Baruso 
to have an interest, and to be a Spanish subject, viti- 
ated the policy. 


The 8th bill of exceptions stated, that the Defen- 
dants then prayed the Court to instruct the jury, that if 
they should be of opinion that the papers which were 
delivered to Giles by Baxter, or any of them, increas- 
ed the risk, and that if any of the papers which did so 
increase the risk were not necessary by the laws and 
usages of Spain, or the course and usage of trade be- 
tween the United States and Lima, and that it was not 
communicated to the Defendants that such papers would 
accompany the cargo, then the Plaintiffs were not euti- 
tled torecover. ‘The Court gave the opinion. 


The 9th bill of exceptions stated, that the Plaintiffs 
prayed an instruction to the jury, that in estimating 
the increase of risk on the return voyage of the Herki- 
mer, they were to consider it as a’ voyage which the 
Defendants were informed, in and by the letter of 
Church and Demmill, was carried on under a license 
from the Spanish government; and the question for 
them to decide was, wheter the risk of such a voyage, | 
carried on under.such a license, was increased by any 
of the circumstances relied on by the Defendants to show 
an increase of risk in this case. This opinion the Court 
refused to give. 


The 11th bill of exceptions stated, that the Plaintiffs 
produced a witness to prove the usage of the trade, who 
said that by the laws, regulations and usages of the 
trade, it was necessary that the property imported in- 
to, or exported from the colony, by a foreigner. should - 
be under a Spanish license, and appear to be Spanish 
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property. Whereupon the Defendants moved the Court Livines- 





d to instruct the jury, that this evidence is not competent Ton & 
Y if to prove the municipal laws of Spain, or theusage and GiL- 
e custom of trade established by their municipal laws. CuRisT 
< The opinion of the Court was, that «no parol evidence v. 

h is admissible to the jury, or if given, can be regarded MARY’D. 
e by them, to prove the legislative edicts or acts of the Ins. Co. 
- Spanish government, or to prove any usage, custom or 

€ course of trade conformable to such edicts or acts ; but 

° that such evidence is admissible to prove the general 

D usage and course of trade that may depend on instruc- 


tions to the government of Peru.” 


The 13th bill of exceptions stated, that the Plaintiffs 
é produced witnesses, ignorant of the laws of Spain, to 
f prove their understanding of the usage of the trade; 
3 and the Defendants produced counter testimony on the 
usage ; whereupon the Defendants moved the Court to 
) instruct the jury, that the testimony of the Plaintiffs, if 
believed, was not competent to show the usage or course 
of trade that the Herkimer, on her return voyage, 
should be accompanied with papers giving the cargo the 
appearance of Spanish property. The Court refused 
to give this opinion, but instructed the jury, that if they 
were of opinion that the usage or course of trade from 
or to the province of Peru by foreigners, was to bave 
alicense from the king of Spain to trade, and to have 
Spanish papers on board, to show or give color that 
the cargo was Spanish property, the Defendants were 
bound to take notice of such course of trade; but if the 
jury should be of opinion that the trade was prohibited 
by the laws of Spain, the Plaintiffs must prove that the 
Defendants had notice or information of such prohi- 
bition. ' 


The 20th bill of exceptions is to an opinion of the 
Court, that whether the abandonment was in reasonable 
time or not, is not a fact to be exclusively left to the 
jury, but to be decided by them under the direction of 
the Court. 


The 2th bill of exceptions stated, that the Defen- 
dants moved the Court to instruct the jury, that the in- 
‘ surers are not liable for any increase ot risk, in conse- 
quence of any acts done by the insured to avoid seizure 
VOL. VIL. 66 
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and confiscation under the laws and regulations ofthe 
Spanish government, which instruction the Court gave. 

The 25th bill of exceptions stated, that the counsel 
for the Plaintiffs then moved the Court to instruct. the 


jury, that the right of the Plaintiffs would not be af- 


fected by any increase of risk produced by such acts as 
were stated in the preceding exception, if such acts were 


—-—— according to the course and usage of trade on the voy- 


age insured. This opinion the Court refused to give. 


The 28th bill of exceptions stated, that the Plaintiffs 
moved the Court to instruct the jury, that the increase 
of risk, by which alone the right ofthe Plaintiffs to re- 
cover in this action can be effected, is an increase (by 
reason of some act or omission of the Plaintiffs, or their 
agents) of the danger of rightful capture or condemna- 
tion under the law of nations. The Court refused to 
give this opinion. 


The verdict and judgment being against the Plain- 
tiffs they sued out their writ of error. 


Harper; for the Plaintiffs in error. 


- The ist question is that upon which the Court 
a was divided in opinion, viz: whether the letter 
of Gilchrist to Webster & Co. ordering the insurance, 
contains a representation that no other person than 
Livingston, Gilchrist, Griswold and Baxter. was inter- 
ested in the return cargo of the Herkimer, or that all the 
persons interested therein were native Americans. It 
certainly does not contain a direct affirmation of either 
of those facts. It contains at most a negative preg 
nant; an ambiguity of which the underwriters, if they 
deemed it important, should have required an explana- 
tion. Nothing can amount to a representation which 
is not certain to a common intent; so certain. as notte 
admit of a doubt, provides the veracity. of the party be 
not questioned, and he be not under a mistake. . There 
is no difference between a representation and a warran- 
ty, except that the one is contained in the policy and 
the other is out of it. 'They must both be equally certain. 


Story, J. Do yon admit this question to be relevant 
to the cause ? 
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Harrer: No. That is another branch of the argu- 
ment, I shall contend that it was immaterial whether 
Baruso were a neutral or not; but that’ he was, quoad 
hoc neutral. ; 


2. ‘The 2d question arises upon the 5th bill of excep- 
tions, which was the first taken by the Plaintiffs. It is 
to the refusal of the Court to instruct the jury that there 
was no such’ concealment of papers as could affect the 
Plaintiff’s right to recover ; and to the opinion which 
the Court gave, whereby they made the effect of the 
concealment depend upon the question whether the pa- 
pers were necessary according to the usage and course 
of the trade. The Plaintiffs object to the opinion given, 


4 Because it makes the effect of Baxter’s conduct 
relative to the papers depend on the usage and course 
of the trade; whereas, independently of any such usage, 
that conduct could not affect the right of recovery ; in- 
asmuch as it did not amount to a cohcealment of pa- 
pers ; and as the concealment of papers cannot affect 
such a right. 


2. Because it requires that the usage and course of 
the trade; in order to make this conduct of Baxter in- 
nocent, should render it necessary to have those papers 
on board, whereas if the usage and course of trade PER- 
MITTED the having them, it was sufficient. 


S. Because it extends to all the papers delivered by 
Baxter to Giles; many of which were perfectly imma- 
terial and innocent in themselves, independently of any 
usage or course of trade. ) : 


The act did not amount to a concealment. It was 
oly putting the papers from one trunk to another less 
liable tobe searched. It must be such an act as would 
be likely to prevent discovery ; and it must be done 
with intent to deceive the belligerent, and to defraud him 
of some belligerent right. When the prayer for an in- 
struction is hypothetical, the facts constituting the hy- 
pothesis are to be considered as found by special verdict. 
If these facts had been found by a special verdict, 
they would not have been a finding of a concealment. 
But concealment of papers is not a yjplation of neu- 
trality. It is no ground for condemMation, nor even 
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for detention, The answer to the Russian memorial 
expressly disclaims concealment and even destruction of 
papers as @ legal ground of condemnation. It is only @ 
ground to refuse costs or damages on restitution ; or to 
refuse further proof, where there is prima facie ground 
of condemnation independent of the concrealment—4, 
Rob. append. 5, answer to the Russian memorval, 2, Rob, 
88—the Rising Sun. Even spoliation of papers would 
affect Baxter's property only ; and the Plaintiffs would 
be permitted to give further proof. 


Some of the papers delivered to Giles were wholly 
unimportant, anc unnecessary to the prosecution of the 
voyage in safety, and yet the opinion of the Court, (to 
be in favor of the Plaintiffs) required that they should 
be necessary according to the usage and course of the 
trade. Among those papers was an estimate of the 
value of the cargo if re-shipped from New York to Ca- 
diz. This certainly was not necessary by the usage of 
the trade. There were several other papcrs equally 
unimportant, Yet in the opinion of the Court the con- 
cealment of these papers violated the warranty of neu- 
trality. 


3. The Sd question arose on the 6th bill of exceptions 
which was to the opinion of the Court, which made 
Baruso’s character, as a neutral or belligerent, depend 
upon the kind of trade he carried on, as well as upon 
his domicil. 


The Plaintiffs object to this opinion, ist. Because 
the place of domicil acquired in time of peace is the 
criterion of a man’s character as neutral or belligerent, 
and not the nature of the trade. In the case of the 
Harmony, 2, Rob, 266, G. W. Murray residing in 
France, was considered as a belligerent, while his part- 
ners in the same adventure, residing in the United States 
were considered as neutrals. 3, Rob. 24, the Indian 
Chief. 3, Rob. 37, the Citto.—1, Rob. 323, standing in- 
terrogatories. son Selrecninny 0 Sorieeneniae ae 
parties.—5, Rob. Appendix, order in council the 
24th of June, 1803, relating to inhabitants of certain 
colonies. 8, T. R. 34, Wilson v. Marryat, 1, Caine’s 
cases in error, 25, Duguet v. Rhinelander. The nature of 
the trade has nothing to do with the question. If neu- 


tral by domicil We may trade with belligerents, provi- 
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ial ded. it be not:in articles contraband of war, . His neu- ,1v1NGs- 
of trality was not inconsistent with his privilege as a ton & 
a Spanish subject.._He,does not lose his privilege by be- Gi1- 
to coming a neutral American. As between him and the curist 
nd government of Spain, he was still a Spanish subj.ct,  v, 
41, But as between him and the government of Great Bri- MaRr’p, 
, tain, he'was, according to the principles of the British ws. co, 
v1 prize Courts, an American merchant. anemeer 
The Plaintiffs also object to the opinion of the Court 
because there. was no evidence upon which the Court 
ly could ground the hypothesis, that Baruso came to this 
e country te carry on that trade oaly.. Although the fact 
0 might be that he carried ou no other trade yet it docs 
d not follow that he came here for no other purpose, 
e 
e 4 The 4th question arises under the 7th bill, of ex- 
» ceptions, which states that the Court (in compliance 
f with the opinion of the Supreme Court *) left it to the 
y jury to determine whether Baruso had an interest in the 
. return cargo which increased the risk of the voyage ; 


and directed the jury that if the pisk was increased, the 
policy was thereby vacated. 


The Plaintiffs object to this opinion of the Court, 


Se — | Oe 


t. Because it leaves it to the jury to decide a mere 
question ef law, viz: whether the contingent interest 
of Baruso in the voyage, could have the effect of defeat- 
ing the Plaintiffs right to recover, by increasing the 
risk ; instead of directing them, as ougbt to have been 
done, that such an interest was not subject to capture ; 
that the Plaintiffs were not bound to disclose it; and 
that therefore it could not in law affect their right to 
recover. 


2. Because it does not, as it ought to have done, 
make the effect of Baruso’s interest on the right of re- 
covery, depend on his national character; it being 
clear, as the Plaintiffs contend, that if he was a neutral, 
and nota belligerent, his property was not liable to 
capture, and no interest which he had in the voyage 
could affect their right. 


* Bee Ante, vel. 6, p. 274, 
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LIVINGS- 5%. Because it does not, as it ought to have done, 


ron & make the effect of this interest on the right of recovery, 
ait- depend on the usage and course of the trade ; it being 
curist clear as they ‘contend, that if the usage and course of 
v. the trade authorized the use of a Spaniard’s nafme to 
MAKY’p. cover the voyage, a mere contingent interest of that 
ins. co. Spaniard in the voyage could not, nor could any inter- 
———-— est which he could have in it consistently with the war- 
ranty, affect the right of the Plaintiffs. 


4. Because the Defendants, having protected them- 
selves, by a warranty of neutrality, against the effedt 
of any beiligerent interest in the voyage, were not enti- 
tled to a disclosure of that of Baruso, even could it be 
considered as a belligerent interest. 


The Court below misunderstood the opinion of this 
Court upon every pointon which an opinion was given 
when ‘this cause was before this Court on the former 
writ of error, (Aute, vol. 6, p. 274. ) 


Whether Baruso had an interest in the return cargo . 


was a question of law dependent upon the construction 
of this contract. 


The opinion of this Court was that if Baruso had an 
interest in the return cargo, the materiality of that in- 


terest to the risk of the voyage, was a fact to be decided - 


by a jury under the direction of a Court. This Court 
did not decide that the question whether Baruso had such 
an interest, was te be left tothe jury. The Court be- 
iow ought to have directed the jury that Baruso had 
no interest. He was not to share the less unless that 
loss happened by a defect in his license. He was only 
to share in the profits after the vessel should arrive. “Ht 
was only a contingent interest in the success of the voy- 
age, like the interest of a consignee who is to have a 
commission on the sales. Suppose a consigree in a 
neutral country should be a subject of a belligerent na- 
tion, would his contingent interest vitiate the policy ? 
it would afford no just ground of interference by a bel- 
ligerent. ‘The question is not what would furnish a just 
pretext for rapacity, but what would be a just. ground 
of detention under the law of nations. 4, Caine’s Ca. 
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imerror, 25, Duguet v. Rhinelander. 9, East, 282, Ba- LIvINnGs- 





ry, ker v. Blakes. Ton & 

ng GIL- 

of The Court below ought to have told the jury that cumsr 

to Baruso, being domiciliated in the United States, was to v. 

at be considered as a neutral, and as such; his property was MARY’D. 

a safe under the law of nations, whatever pretext his Ns. Co. 

ir. name might have afforded to a rapacious cruizer. —_-— 
The connexion of a belligerent interest with 4 neutral 

n- interest, does not render void a policy on the neutral 

Ot interest, 

i. , 

6 _ Besides the course of the trade made it necessary 


that the property should be in the name of Baruso, and 
this was known to the underwriters. 


is 
n But, with submission to any opinion which this Court 
r may have given, the interest of Baruso was wholly im- 


material to this case. The Defendants have guarded 
themselves by the warranty of neutrality. If the pro- 
perty be neutral their mouths are stopped. When they 
" take a warranty, they wave all questions of this kind. 
‘The premium was calculated upon the warranty, When 
a contract is reduced to writing all antecedent negotia- 
} tions are merged in the conclusive act. The Plaintiffs 
were not bound to give notice of any belligerent inter- 
est. As to every thing against which the warranty is 
a protection, no disclosure was necessary.—.Mars, 
475. If Baruso’s interest did not violate the warranty , 
it was immaterial. 


5. The 5th question arose upon the 8th bill of excep 
tions which was taken to the opinion of the Court, 
‘that if the jury should be of opinion that the papers 
“« which were delivered by Giles.to Baxter, or any of 
“them, increased the risk, and that if any of the papers. 
‘which did so increase the risk were not necessary by 
‘the laws and usages of Spain, or the course and 
‘of trade between the United States and Lima, and 
‘¢ that it was not communicated to the Defendants that 
‘such papers would accompany the cargo, then the 
‘‘ Plaintiffs were not entitled to recover.” 





To this opinion.the Plaintiffs object, 
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Livines- 1. Because it requires that those papers, in order to 
Ton & be considered as innocent, should be necessary by the 
GIL- usage and course of the trade; whereas it was sufficient 
curistT if the usage authorized them, although it might not have 
v rendered them necessary. 

MARY’D. 
INS. CO. 2. Because the Defendants having protected them- 
——-——— selves by a warranty of neutrality against unneutral 
conduct, were not entitled to a disclosure of the fact 

that those papers would be on board. 





































The effect of the Spanish papers was neutralized by 
the real American documents on board, showing clearly 
the real state of the interest of the Plaintiffs. If the 
Spanish papers had stood alone they might have been a 
ground of detention, or perhaps of further proof; but 
they of themselves showed a neutral character, though 
not the same ownership. They showed the property 
to belong to Baruso, and that he was a resident of Bos- 
ton. But the papers which accompanied them in the 
same bundle, showed the real ownership and clear neu- 
trality of the cargo. The Spanish papers, therefore, 
did not prove the property to be belligerent; and if they 
did not falsify the warranty, they were perfectly im- 
material. 


6. The 6th question was upon the 9th bill of exceptions, 
which was taken to the refusal of the Court to instruct 
the jury that in estimating the risk they were to take 
into consideration the circumstance that it was a voy- 
age which the Defendants were informed was carried 
on under a license from the Spanish government. It is 
clear that the connexion of Baruso with such a voyage 
could not increase the risk. 


7. The 7th question was upon the 11th bill of excep- 
tions, which was taken to the opinion of the Court that 
parol evidence was not admissible to prove any 
custom, or course of trade, conformable to the legisla, 
tive edicts or acts of the Spanish government. But that 
such evidence was admissible to prove the general usage 
or course of trade that might depend upon instructions 
to the government of Peru. 


The Plaintiffs object to this opinion because it pre- 
_ Cluded them from parol proof of the usage and course 
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of trade, in case that daage and course should have 





nish name, and Spanish papers. Therefore it ought not 
to have been left to the jury to find that this trade was 
prohibited by the laws of Spain, as a foundation for re- 
quiring the Plaintiffs to prove that the Defendants had 
notice of the prohibition. . 


he arisen out of, or even should happen to'be im conformi- 
nt ty with the legislative acts or edicts of Spain. “Whereas 
ve ' the usage and ‘course of ‘trade are in all cascs facts 
capable of parol proof, and seldom susceptible of any 
other. ” 
m- : 
al 8. The 8th question arose upon the 13th bill of ex- 
ct ceptions, which was taken to the Opinion of the Court 
that the Defendants were bound to take notice of the 
usage and course of trade, but not of the laws of Spain 
y prohibiting the trade. 
m To the latter par! of this opinion the Plaintiffs object; 
ut 4. Because, whether the trade was generally prohi- 
h hited by the laws of Spain, or not, was a matter wholly 
y immaterial ; and their right of recovery ought not to 
1 depend on the knowledge which the Defendants might 
r or might not possess of an immaterial fact. 
2. Because if the prohibition of this trade by the laws 
y of Spain was legally proved, aud was a material fact; 
” the Defendants were bound to take notice of it.. 
3. Because there was no legal evidence given in the 
9 cause, or stated in any of the bills of exceptions, that 
J this trade was generally prohibited by the laws of Spain; 
4 the only evidence being that.it could not, according to 
< the usage and course of the trade, be carried on to a 
foreign port, except under a special permission, a Spa- 


9. The 9th question was on the 20th bill of excep- 
tions, which was taken to the opinion of the Court, that 
the question. whether the abandonment was or was not 
in reasonable time, was not a question of fact to be ex- 
clusively decided by the jury, but was to he decided b 
them under the direction of the Court. The Plaintiffs 
contend that under the opinion of this Court in this 
case upon the former writ of error (ante, vol. 6, p. 274) 
VOL. Vi. 67 
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LIVINGS- it is a mere question of fact to be found by the jury. 
rox & But as some doubt arose in consequence of what was 
au- said by this Court in the case of the Chesapeake In: Co; 
cuRist v. Starke, (ante, vol. 6, p. 268) this bill of exceptions 
v. was taken that the opinion of this Court may be fully 
MARY’D. understood. , 
INS. CO. : 

—-—— Marsnatt, Ch. J. said he understood that the Court 
might instract the jury that certain facts constitute rea- 
sonable notice; but that in a special verdict it must be 
stated whether the time was reasonable. 





HARPER. 


10. The 10th question arises upon the 24th and 25th 
bills of exception. In which the Court instructed the 
jury in substance that the insurers were not liable for 
any increase of risk in consequence of any acts done by 
the insured to avoid seizure and confiscation wnder the 
laws and regulations of the Spanish government; al- 
though such acts were according to the usage and course 
of the trade on the voyage insured. 


The Plaintiffs object to this opinion, 


4. Because it is in vague and indefinite terms; where- 
as it ought to have Specified the acts which were te 
have the effect in question; to the end that they might 
appear-to be acts of which there was evidence before 

e jury, and which, if ‘proved, were capable in law of 
producing that effect. , - 


2. Because the effect of those acts on the right of re- 
covery, is not made to depend on the course and ‘usage 
of the trade. 


_ 441, The 11th question was upon the 28th bill of ex- 
ceptions, which was taken to the refusal of the Court 
to instruct the jury in substance that the only’ risk, the 
increase of which could affect the Plaintiff’s right to re- 
cover, was the risk of rightful'capture ‘under the law of 
riations. 


The Plaintiffs contend that what would give a ‘there 
pretext for unjust capture, was not ‘sufficient to charge 
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ry. the Plaintiffs with an increase of the risk insured LIvINGs- 
vas against, so as to avoid the policy. Every thing was Ton & 
Co. immaterial which did not increase the risk of-rightful Gm 
ons capture and condemnation; and which did not furnish curist 
lly at least a ground of condemnation which the belligerent »v. 
| has holden to be-a rightful ground. MARY’D. 
) INS. CO. 

art Baruso had-no interest in the ship, and yet the ship —~-——~ 
a- as well as the cargo was condemned—no doubt on the 
be principle that it was a.trade in time of war, not per- 

mitted in time of peace. But the license diminished the 

risk because it showed that it was a trade permitted in 

time of peace. 
- PINKNEY, Attorney General, contra. 
e 
rr 4. As'to the division of opinion in the Court below. 
y , 
e It is true the letter ordering the imsurance does not 
- in direct terms'deny that no other person had an inte- 
im: rest in the cargo, but it. contains a strong implication 


to that effect. If any transaction requires bona fides it 
is a representation for imsurance. It is the act of the 
insured and they ought not to shelter themselves under 
an ambiguity. If it he calculated to mislead it is suffi- 
< cient. : 


It is true that nothing is stated negatively. But why 
name others as concerned who were not to be insured, 
unless to inform the underwriters respecting: the whole 
transaction with reference to the national character of 
all parties concerned. It is calculated to excite in the 
minds of the underwriters a belief that it contains infor- 
mation on that subject. They who undertake to convey 
information must take care that it do not excite an 
idea which they did not mean to convey. 


This point, however, is not considered as of very 
great importance. 


2. The next question is much more important. This 
question arises on the 5th bill of exceptions. 


The Court gave, in substance, the instruction which 
the Plaintiffs prayed, and yet the Plaintiffs excepted be- 

















52% SUPREME COURT U.'S. 







LIVINGS- cause it was not exactly in their own words... The 
ron & Plaintiffs had, among other things, given evidence: that 
Gi. the papers found in Giles’s trunk, were necessary ac- 
CHRIST cording to the usage and course of the trade, and then 
v. prayed the Court to instruct: the jury that if they be- 
MARY'D. lieved the evidence so offered, then there was no such 
INS. ©. concealment of the said papers as could affect the right 
— of the Plaintiffs to recover; and. this was in truth the 
direction which the Court gave. 

































But the Court ought not to have given the direction 
as prayed. The concealment of the papers was unneu- 
tral; although the parties were justifiable in using them 
to protect their illegal trade. The whole transaction 
was unneutral: first, in concealing the papers, and se- 
condly, in denying a knowledge of ‘them. The bellige- 
rent had a right to see the papers. It. was a clear bel- 
ligerent right flowing from the right of search. 


No Court of admiralty, howeyer rapacious, has ever. 
considered concealment of innocent papers as, per se, a 
ground of confiscation. But this was not a conceal- 
ment of innocent papers. It was a concealment of pa- 
pers tending to prove the property to be belligerent. 
§t increased the suspicions already excited by other cir- 
cumstances. Bater was supercargo, and his acts bind 
the others. although he was a-partner. All the part- 
ners are affected by the fraud of any one of them,» 4 

» Rob. 105, The Welvaart._. If this unneutral conduct 
brought the property into suspicion it is sufficient. If 
it subjects the property to such detention as would au- 
thorize abandonment, the Plaintiffs were not entitled to’ 
the opinion prayed in the 5th exception. In a case 
where there was concealment of such papers as were 
calculated to induce such suspicion as would require 
further proof, and this concealment followed by preva- . 
rication, we could not expect a prize Court to acquit. 
It would at least produce detention continued by an ad- 
journment of the case. 


This concealment, connected with the other circum- 
stances, justified the condemnation. ‘There were docu- 
ments showing the property to be in four Americans. 
Among the concealed papers was a copy of the royal 
Spanish license, authorizing a Spanish subject resident 
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in Boston to import goods into the United States from LiviNnes- 
the Spanish colonies... The adventure appeared to be ton & 
Spanish. It could only be carried on by a Spaniard. 11- 
There was also concealed another paper of great effect— CHRIST 
a power of attorney from Baruso to Baxter, the super- v 
cargo, in which Baraso says the cargo «is laden forme MARY’D. 
‘and on my account and risk.” It proved the property Ns. Co, 
to be in Baruso, and that he was a Spanish subject. It ——-——. 
calls him a. Spanish merchant. 1% showed his national - 
character to be belligerent, although he was resident in 

a neutral country. 


























Cami BTYas 


It is not residence only which gives the national.com- 
mercial character. The intention, the nature Of the 
errand, the permanency of the residence, are all neces- 
sary ingredients. 


, 4a +t =_— 7! 


The circumstances of suspicion were very strong. 
Baxter’s receipt, &c. states him to be the agent of Ba- 
a ruso. The letters from Baruso’s friends, the clearances, 
&c. &c. were all «on account of the royal license,” and 
stated that the carg@was to be delivered to Baruso. He 

was the cloak of the transaction, and he could only be a 

cloak by his Spanish character. When there are two sets 

of documents it is immaterial to the captors which they 
wished to conceal. All these circumstances created too 
strong a suspicion to justify an acquittal. The case 

might have heen explained but for the unfortunate con- . 

duct of the supercarge, which induced a denial of fur- 

ther proof. He, who could and ought to have explained 
the concealment, did not, but increased the suspicions 

_ by his prevarication. There were only three alterna- 
tives before the Court—to acquit, to condemn, or to al- 
low further proof. The suspicion was too strong to ac- 
quit—the prevarication precluded further proof. There 
was nothing left but to condemn. 


The first and most essential of all belligerent rights 
is that of visitation and search. ‘The right to see all 
the documents is a necessary consequence of that right, 
or it would be nugatory. It was the duty of the super- 
cargo, as a neutral, to show all the papers. Why did 
he show the neutral papers only? ‘The object of the 
supercargo was to defeat an acknowledged belligerent 
com and he endeavored to deceive the adjudicating 

ourt. 
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Livines- Srory, J. I wish you to consider whether, if ithe 
Ton & ae thea ce ton dal  mpametiNoNe 
GIL- papers can be Onpeiderer as material. ' 

CHRIST 




































v. Pinkney. That is, whether they can make the case 
MARY’p. worse? Perhaps not. 
INS. CO. 


—--—— 43. The 3d point is as to the neutral character of Ba- 
ruso by reason of his residence in the United States. 


Locality is something; but not every thing. So is 
the time of emigration. 


vie neral principle of the law of nations is, that 
the belligerent character belongs to the subject of the 
hostile nation whgrever found. Mere change of place 
does not alter the character. It is easier for a neutral 
to slide into the character of an enemy, than for an ene- 
my to fall into that of a neutral. But even in such 
cases, that great expounder of the law of nations, sir 
W. Scott, examines all the circumstances of the case, 
time of removal, permanency of residence, motive, and 
nature of his business. The case of Collett (8 T. R. 34, 

Wilson v. Marryat) has no bearing upon this case. The 
special verdict found Collett to be a citizen of the 
United States, and the case depended upon the treaty 
of 1794. 


The case of Mr. Johnson is not more to the point. 
His office of American consul prevented his residence 
in London from affecting his national character.’ If he 
had not had the animus revertendi before the voyage of 
the Indian Chief: was commenced, and had not depart- 
ed before the arrival of the ship, the trade would have 
been adjudged unlawful. 


The next case is that of G. W. Murray. Sir son 
Scott not only forgot to administer justice in mercy, but 
pushed his principles of commercial law infinitely too 
far. The commissioners, under the 7th article of the 
British treaty,* gave Murray compensation on the 
ground that the decision of sir W. Scott was. wrong. 


* Of whom Mr. Pinkney was one. 
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But, even upon the principles on which that case was LiviNes- 
decided, residence alone does not constitute national Ton & 
character. 'The time of his removal and the nature of Git- 
his employment were also considered. CHRIST 
Ve 
So also in the case of the Citto, 5 Rob. 38, the nature MARY’D, 
of Mr. Bowden’s residence in Holland was examined. UNS. CO. 


eo 


The question always is, whether he has become, not 
a citizen or subject, but a merchant of that country; i.e. 
a general merchant. But did Baruso become a general 
American merchant? Was his trade American? Was 
it neutral? No. He carefully wrapped himself up in 
the folds of his license, and fenced himself round to ex- 
clude the American character. 


The case of Duguet v. Rhinelander is not more ap- 
plicable than the others. The Plaintiff was a natu- 
ralized citizen, had been long resident and was embark- 
ed in the general trade of the country. 


As to the Plaintiff’s 2d objection to the opinion, be- 
cause there was ho evidence upon which the Court 
could raise the hypotliesis that Baruso came to this 
country for no other purpose than to carry on that par- 
ticular trade—the fact is otherwise. There was evi- 
deriee from which the jury might infer the fact supposed 
by the Court; and they have found it. 


“Oecal es ei 2405 


%. The 4th question arises upon the 7th bill of ex- 
ceptions, and is whether the Court ought to have left it 
to the jury to decide whether Baruso had an interest 
in the cargo. 


oreo o 


Perhaps it was a question of law dependent on ‘the 
construction of the contract, and ought to have been de- 
cided by the Court. But the Plaintiffs cannot complain 
that the Court left it to the jury to decide a question of 
law which the Court ought to have decided against him. 
Baruso had an interest. “He was a partner. The writ- 
ten contract says « he agrees to the following PARTNER- 
sur.” It is not contended that they are bound by the 
word “partnership” if the contract does not in law 
amount to a partnership. But the term may explain 
other doubtful expressions. Livingston was to contri- 
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LIVENGS- bute vessel and funds—Baruso the license, and servicés; 
ron & as far as his services were necessary to give effect to 
Git- _ the license. Here was a joint contribution for common 
curist benefit. It was not necessary that the losses should be 
v. equally borne, nor the profits equally divided. Here 
MARY’pD. was also a participation of profits, even in an equal de- 
INs. Co. gree, in a certain event. So there was a contribution 
——-—— in loss. If the expedition failed Livingston would lose 
his goods, and Baruso the use of his license for a cer- 
tain time. The suffering, in their own estimation, 
would be equal. In case of loss upon the sales, Baruso 
was to contribute, and if the cargo should be lost by 
reason of a defect in the license, the whole loss would 
fall upon him. He is guarrantee also for the consignees 
in South America. He had also an interest in the spe- 
cific goods. In a certain case he was to have a right 
to take a portion of the goods themselves. The policy 
was underwritten while the vessel was on her return 
voyage, and while he had this interest. It was not a 

mere contingency, but @ vested interest. 































It is contended that if the usage and course of the 
trade authorized the use of a Spanish cover, a real Spa- 
nish interest would not increase the risk. But the war- 
ranty of American property forbids a mixture of a bel- 
ligerent interest ; at least it would in a Court of ad- 
miralty. 


5. The 5th question was upon the 8th bill of excep- 
tions. 


This opinion will not bear the construction which the 
Plaintiffs have put upon it. it does not mean to say 
that the papers to be innocent must be necessary accord 
ing to the usagé of the trade; but if it was the usage of 
the trade to have such papers, then they were innocent. 


6. The Plaintiffs were not entitled to the instruction 
prayed for in the 9th bill of exceptions, because it was 
an instruction as to a fuct; viz. that the Defendants 
had notice that the voyage was to be carried on under 
a royal Spanish license. Whether they had such .no-, 
tice depended upon the question whether they recollect- 
ed the letter of Church and Demmill, and whether. they 
knew it was the same ship and the same voyage. 


(I A a i eg Nm see 
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Y. 'The-7th question-was upon the 11th bill of excep- x1viN68- 


od tions, and was whether parol evidence could be given Ton & 
on of an usage which grew out of a law, inasmuch as the au- 
be law itself was not proved by competent evidence. CHRIST 
, v 
* It was supposed that the law should be first proved many’p. 
on. before evidence could be given of the usage dependent 1ns. co. 
se on that Jaw. cuesesomnpane 
r- 
n; 8. The 8th question arose on the 43th bill of excep- 
$0 tions, and was whether the Defendants were bound to 
"y take notice of the Spanish laws of trade. 
td 
es There is no adjudged case which requires under- 
e. writers to take notice of such laws, although they are 
ht bound to know the usage of the trade, If there was no 
y evidence of the law, the opinion was immaterial and 
n could not injure the Plaintiffs. 
a 
9. The 9th question arose upon the 20th bill of ex- 

ceptions, and was whether reasonable notice was a ques- 
e tion exclusively for the jury. 
i- 
r The Plaintiffs had no right to except to. this opinion. 
|. 
|- Reasonableness of time is a matter of fact to be found 


by a jury under the direction of a Court. And the 
Court may direct them from certain facts, whether it be 
- reasonable. In the same manner as, in trover, the 
Court may instruct the jury that a demand and refusal 
are evidence of a conversion. 


40. The 410th question arises upon the 24th and 25th 
exceptions, and was whether the Defendants were liable 
for‘an increase of risk in consequence of any acts done 
by the Plaintiffs to avoid seizure and confiscation by 
the Spanish government for illicit trade—the Plaintiffs 
having taken that risk upon themselves. 


. mm) SS &- 


The principal: objection to this opinion seems to be 
that it is too abstract, and dots not state the facts which 
were supposed to increase the risk. But there were 
facts enough stated in the bill of exceptions to ground 
the instruction upon. All the paraphernalia of the Spa- 
nish garb, were acts done to protect the cargo from 
VOU. VIF. 68 
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confiscation by. the Spanish government for illicit trade, 
and certainly increased the risk of capture by the Bri- 
tish, which was the only risk which the Defendants 
took upon themselves. 4 Marshall, #16, Condy’s edition, 
iM Y. T. BR. 549. , 


11. The 11th question arose upon the 28th bill of ex. 
ceptions, and was whether the risk, the incréase of 
which could affect the Plaintiff’s right to recover, could 
he any other than the risk of rightful capture under the 
law of nations. 


It was not necessary that the risk should be of just 
condemnation under the law of nations. It was sofli- 
cient if it increased the risk of condemnation upon any 
principle recognized by the Courts of the captor. 


The Court was not bound to give an opinion unless 
prayed; and if the opinion prayed be not correct the 
Court is not bound to give any other. 4 Morshull, 473, 
Condy’s American edition, Sterry vc. Delaware Insurance 
Co. | r 


HaRrrer, in reply. 


1. Even if the letter ordering the insurance did contain 
the intimations supposed, yet it did not amount to a 
representation; which must always be a positive affir- 
mance or denial of some fact—see the opinion of this 
Court in this cause Anle, vol. 6, p. 274, and Marshall, 33. 


2.°As to the 5th exception, it is said that the Court 
gave in substance, the opinion prayed ; yet ifthe prayer . 
anid opinion were both wrong, the Plaintiffs had‘a right'te 
except. But.it is not in substance the same. Perhaps 
if taken alone it might: be so considered, bat when ta- 
kon in connection with the refusal to give the instrac- 
tion as prayed it is, or must be understood as being 
different. 


It was not merely the delivery of the papers to Giles, 
but it was also the conduct of Baxter in denying the ex- 
istence of the papers, &c. which was imsisted upon by 
the Defendants as constituting the concealment. The 
Defendants were stil! at liberty to argue tothe jury 
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that. the concealment by Giles, in commexion with the Liyyncs- 

conduct. of Baxter, was such a concealment. By re- ‘ren & 

fusing the Plaintiffs prayer and giving the instruction e1x- 

as they did, the inference was plain that it did amount curist 

to such 3 concealment. v. 

MARY’D. 

But there is another more important objection to the Ns. ce. 

opmion. The concealment, even of criminal papers, ——-—— 

is not a ground even of detention—nor even to deny 

further proef. Spoliation alone has that effect. (See 

the answer to the Prussian memorial in the case of the 

Silesia loan.) If jhe papers are found and produced, it 

excites only a slight suspicion that other important pa- 

pers may be concealed. But even if it did authorize a 

denial of further proof, yet it is only in a case where so 

strong a suspicion exists from other circumstances that 

the. Court cannot acquit. But here no such suspicion 

was raised .by the other circumstances. The concealed - 

papers themselves proved the neutrality of the preperty. 


The case did not nced further proof, The power of 
attorney of Baruso was irrevocable—if not expressly, 
yet by implication. 


There is no case which decides that concealment of 
papers is a ground to refuse further proof. There is a 
great difference between coacealment and spoliation of 
papers, as to the degree of suspicion excited. When 
the papers are destroyed, the mind is left to conjecture 
and the strongest suspicion may be justified. But when 
the papers are found and produced, the whole extent of 
their criminality appears at once. 


It is true that the act of an agent binds his principal— 
but civiliter, not criminaliter. 


Spoliation is a criminal act in the eye of a Court of 
admiralty. Upon the whole then, 


4. This was not a case which required further proof. 
2. Concealment even of criminal papers is not a ground 
to refuse further proof if the case required it; and 3. The 
papers were innocent. 


This trade was within the exception of the order in 
council of the 24th June, 1802, and therefore the proper- 
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ty was not liable to condemnation on account of Bara- 
so’s being a Spanish subject, he being an inhabitant of 


4 neutral country, and so stated to be upon the face-of .— 


the papers. It was a trade from an enemy’s colony to 
a neutral counfry. ‘The papers therefore, in the eye of 
a Court of admiralty, were perfectly innocent.. The . 
king in council has a right to relinquish part of the bel- 
ligerent rights which the nation might claim according 
to the law of nations. He has done so. He has said 
that the property of a Spanish subject, being an inhabi- 
tant of a neuiral country, shall not be liable to confis- 
cation. 


If the papers had been destroyed, suspicion might 
have been thrown upon the transaction, because their 
innocence could not appear, But when found they show- 
ed Baruso’s interest to be as free from capture as Liv- 
ingston’s. 


3. As to the 6th exception. 


We admit that something more than mere residence 
is necessary to constitute national character. We ad- 
mit there must be an intent to trade. Time also is 
a necessary ingredient. But no particular length of 
time is required. ‘The residence must be so long only 
as to show his real intention. It is not necessary that 
he should embark in all the trade of the country. It is 
sufficient if he carry on a part of it. It is sufficient to 
make it the trade of this country, if the benefits of it be- 
long to this country and not to Spain. He employed 
our ships, our seamen and our merchants, all of whom 
were to make a profit. It was a trade between a Spa- 
nish colony and the United States. Great Britain ne- 
ver complained of such a commerce as this. She com- 
plained only of a commerce between the colony and the 
mother country. If he had come to this country with 
a view to the war, and to carry on a trade belligerent 
in it’s nature, or not usual in time of peace, there might 
be some ground for the objection. But this commerce 
was neutral in it’s nature. The Court meant to say 
that if the trade was such that a neutral could: not car- 
ry iton, then, &c. There was no evidence that he 
came to carry on a trade which, as a neutral, he could 
not carry on. Itis true it was a trade which, as an 
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American, he could. net carry on ; but that did not make Livines- 


the trade’ belligerent. ‘The Spanish government might 
have permitted ‘an American to carry‘it on, and it 
would still have been.a neutral trade. 


4, As to the 7th bill of exceptions. 


‘ 


If the question of Baruso’s interest be a question of ——-—— 


law, then we contend that he had ne such interest as 
could falsify the warranty. 


He was nota partner. To constitute a partnership 
there must be an universal participation in gain and 
loss in all events: But in some events he was not to 
participate in either. In one eventionly:was he to share 
the gain, and in one only was he to participate in the 
loss. He was nota jointowner of thecargo. In tro- 
ver or replevin, he could not have proved an interest. 
If he had sold the cargo the vendee would have had no 
title.. If he had given a note in the name.ofall, he only 
would have been bound. This interest was merely con- 
tingent, like that of a consignee in bis commissions. 


5» As to the 8th bill of exceptions. 


The warranty of. neutrality was a protection to the 
Defendants against all belligerent interests and bellige- 
rent appearances, and therefore it was not necessary to 
disclose the belligerent cover of the real neutral inter- 
est. It is sufficient that the property insured was strict- 
ly and really neutral. 


6. As to the 9th exception. 


The letter of Church and Demmill, stating that the 
vessel was to trade under a license, was referred to in 
the letter which ordered the insurance and which was 
Jaid before the Defendants. It isa principle of law 
that they are supposed to know what: they had the 
means of knowing and.what it was their interest to 
krow. It was proved that the letter of Church and 
Demmill had been laid before them on a former day, 
and when they were again referred to it, they ought to 
have recollected its contents, or have asked for it again. 


7. As to the 44th bill of exceptions. 
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bEvincs- An usage cannot be against law, and yet we were 
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ment that no person other than Livingston, Gilchrist, 


prevented from proving.it, because it was conformable 
to law. According to the opinion of the Court, we 
were bound to prove that the usage was contrary to 
law, before we could prove it by parol. 


8. As to the 13th bill of exceptions. 


The Defendants. were as much bound to knew the 
laws of the trade, as the usages of the trade. 


10. As to the 24th and 25th bills of exceptions. 


The knowledge which the Defendants had of the 
trade and its usage at the time ef underwriting the poli- 
cy, authorized the Plaintiffs to use all the means ne- 
cessary to make the voyage legal. 


44. As to the 28th bill of exceptions. 


The.case cited is, that if there be an edict under which 
the belligerent does condemn, although unlawfully, it 
ought to be disclosed. 


But here was no such edict, the condemnation was 


not only unlawful but unauthorized. 


The Court ought not wholly to reject the opinion 
prayed, if it be not exactly cerrect; because it leaves 
the jury to infer that no part of it is correct, They 
ought to go on and state what the law is. 


March 15th....MarswHatn, Ch. J. after stating the 
case, delivered the opinion of the Court as follows : 


This perplexed and intricate case, which is rendered 
still more so by the manner in which it has been con- 
ducted at the circuits, has been considered by the Court. 
Their opinion on the various points it presents will now 
be given. 


If the question on which the Court was divided be con- 
sidered literally, the answer must undoubtedly be, that 
the letter of the 25th of March, 1806, contains no aver- 
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Griswold and Baxter, were interested. in the return BDVINGS- 
cargo of the Herkimer, nef that all the persons inte- wow & 
rested therein were native Americans. This would'be Gu- - 
perceived from an inspection of the letter itself, and there” camisT 
would be no occasion for an application to the Court / >. 
concerning its seontents. But the real import ef the mtarr’p. 
question is this. Is the language of the letter such as Ns. co. 
to be equivalent to an averment that the owners named 
in it are the sole persons who were interested in the re- 
turn cargo? If it does amount to such an averment, 
then it is @ representation, and if it be untrue, its mate- 
riality to the risque, must determine its influence on the 
policy. A false representation, though no breach of the 
contract, if material, avoids the pelicy on the ground 
of fraud, or because the insurer has been misled by it. 


Upon reading the letter on which this insurance was | 
made, the impression would probably be that the four 
persons named in it were the sele owners of) the return 

of the Herkimer. The imference may fairly be 
drawn from the expressions employed. Such was pro- 
bably the idea of the writer at the time. The writer 
however might have, and probably had other motives 
for his allusion to other owners, than to convey the adea 
that there were no others. The premium might in his 
opinion be affected in‘some measure by stating the little 
apprehension from capture, which was entertained by 
others, andl especially by that owner who was the su- 
percargo. if, however, it was not supposed by Mr. 
Gilchrist, that the persons named in his letter were the 
sole owners of the cargo, or if in fact they were not 
the sole owners, he has expressed himself im so careless 
a manner as to leave his letter open to misconstruction, 
and, in the opinion of some of the judges, to expose 
his contract to hazard in consequence of it. 


Butthat part of the Court which entertains this opinion, 
is also ofopinion,that the letter ought not to be construed in- 
to a representation of any intertst to grow out of the voy- 
age distinct from actual ownership of the cargo. « Tie 
owners, says Mr. Gilchrist, are already insured against 
the dangers of the seas,” &c. His application was for 
the owners ; and when he proceeds to state, that others 
Were concerned, he must be understood to say that they 
were concerned as owners. Consequently if the letter 
implies an averment, that he has named all the owners, 
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LIVINGS- it implies nothing further, and ought not to be construed 
Tox & into a representation, that there were no other persons 
GIL- _ interested in the safe return of the cargo. 
CHRIST 
v. Others are of opinion; that to constitute a represen- 
MARY’p. tation there should be an aflirmation or denial of some 
INS. Co. fact, or an allegation which would plainly lead the mind 
——«. to the same conclusion. - If the expressions are ambi- 
guous, the insurer onght to ask an explanation, and 
not substitute his own conjectures for an alleged repre- 
sentation. In this opinion the majority of the Court is 
understood to concur. The instruction then applied 
for by the counsel for the Plaintiffs, on which the Cir- 
cuit judges were divided, ought to have been given. 












































- 5th. A majority of the Court is also of opinion, that 
the instruction prayed for as stated in the 5th exception 

ought to have been given. Ifthe jury believed the facts 
offered in evidence by the Plaintiffs, which were that by 

the usage of the trade to Peru from any foreign port, 

it was necessary for the ship to have on board, on her 

return voyage, the Spanish and other material papers 

delivered by Baxter to Giles, then there was no such 

concealment of said papers as can affect the right-of the 

Plaintiff to recover in this action. . In general conceal- 

ment of papers amounts to a breach of warranty. But 

when the underwriters know, or, by the usage and course 
of the trade insured, ought to know, that certain papers 

ought to be on board for the purpose of protection in 

one event, which, in another, might endanger the pro- 
perty, they tacitly consent that the papers shall be so 

used as to protect the property. The use of the Spa- 

nish papers was to give a Spanish character to the pro- 

perty in the Spanish ports; and, of the American pa- 

pers, to prove the American character of the property 
to other belligerents. But to have exhibited the Spa- 
nish papers to a British cruizer and thus to induce a | 
suspicion that the property was belligerent, would have 

been not less improper than to have exhibited the proofs 
of American property in a port of Peru, and thus to defeat 

the sole object for which Spanish - papers were necessa- 

rily taken on board. 


6th. A majority of the Court is also of opinion, that 
ander all the evidence in the canse, Baruso, was to be 
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considered as an American merchant, whether he carried L1viNes- 
on trade generally, or confined hims:If to a trade from Ton & 
the United States to ‘the Spanish provinces. The Cir-  Giz- 
cuit Court therefore erred in making the neutral cha- cHrist 
racter of Baruso to depend on the kind of trade in which v. 

he was engaged, instead of its depending on residence maRyY’D: 
and trade, whether general or limited. INS. CO. 





































7th. The instruction of the Circuit Court to which 
the 7th exception was taken, is obviously formed on a 
plain and total misconstructien of the forther opinion, 
of this Court. “In no part of ‘that opinion has the idea 
been indicated, that the interest of Baruso was a ques- 
tion solely for the consideration of the jury unaided by 
the judge. It is certainly a question on which it was 
proper for the judge to imstruct the jury. The opinion, 
given by this Court, was, that «if the jury should be of 
opinion that the Spanish papers; mentioned in the case, 
were material to the risk, and that it was not the regu- 
lar usage of trade to take such papers on board, the 
non. isclosure of the fact, that they would be on board, 
would vitiate the policy ; but if the jury should be of 
opinion that they were not material to the risk, or that 
it was the regular usage of the trade to take such pa- 
pers on board, that they would not vitiate the policy.” 
The instruction of the Circuit Court to the jury ought 
to have conformed to this direction. Instcad of doing 
so, those instructions were to exclude entirely from the 
consideration of the jury the regular usage of trade. 
They refuse to allow any influence to’a fact, to which 
this Court attached much importance. It is the unani- 
mous opinion of this Court, that in giving this in- 
struction the Circuit Court erred. 


8th. The Circuit Court seem also to have varied 
from the directions formerly given by this Court, in the 
opinion to which the 8th exception is taken. ‘This 
Court placed the innocence or guilt of having on board 
the Spanish papers, mentioned in the case, om the regu- 
lar usage of trade ; the Circuit Court has made their in- 
nocence to depend on their being necessary. 


The counsel for the Defendants contends, that this 
is a distinction without a difference ; but it is impossi- 
ble to say what difference this distinction might make 
VOL. VIF. 69 
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with the jury. It is-also the opinion of this Court that, 
in estimating the materiality of the papers to the risk, 
their effect, taken together, should be considered , not 
the effect of any one of them taken by itself. 


9th. The opinion which the Court refused to give, te 
which refusal the 9th exception is taken, depends on se- 
veral distinct propositions which must be separately 
considered, 


The letter, on which this insurance was made, con- 
tains a direct reference to a previous letter written by 
Church and Demmill, which was laid before the com- 
pany, for a description of the ship. The first question 
to be considered is, did this reference make it the duty 
of the directors to see that letter, and are they, without 
further proof, to be considered as having read it. The 
letter was addressed to, and it is to be presumed re- 
mained in the possession of, the agent who made this 
insurance. 


It is a general rule, that a paper, which expressly re- 
fers to another paper within the power of the party, gives 
notice of the contents of that other paper. No reason is 
perceived for excepting this case from the rule. It is 
fairly to be presumed that, on reading the letter of Gil- 
christ, the board of directors required the agent of the 
Plaintiffs to produce the letter of Church and Demmill, 
unless they retained a recollection of it. In that letter 
they were informed thatthe vessel had sailed for Lima, 
with liberty to go to one other port in South America, 
and that «she had permission to trade there.” 


What was the amount of the information communi- 
cated by this letter ? 


The permission to trade was unquestionably a permis- 
sion granted by the authority of the country. It was a 
permission from the Spanish government. But whether 
this permission was evidenced by a license, or by other 
means, was to be decided by other testimony ; whether 
it conveyed notice to the underwriters that such a li- 
cense was on board the ship, depends, in the opinion of 
part of the Court, on the usage of the trade. Those, who 
entertain this opinion, think, that as this was submitted 
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at to the jury, the Court committed no error in refusing LIvINGs- 

> , to say that the Defendants were to be considered as ‘Ton & 

not knowing that the Herkimer sailed with a Spanish li- Gii> — 
eense on board. In estimating the increase of risk, it CHRIST 

‘ was certainly the duty of the jury to consider it asa —'v. 

to voyage known to the underwriters to be carried on for MARyY’D. 

= the purpose of trading to Lima, and thatthe Herkimer 1s. co. 

ey had such papers on board as were usual in such a trade, ———-—— 
but whether the license be such a paper or not, the jury 

os were to judge as of other facts. 

by A majority of the Court, however, is of a different opi- 

~~ nion. The underwriters, having full notice that the 


voyage was permitted, might fairly infer that it was li- 
ity censed by the Spanish government ; because in no other 


oe way would it be permitied. The whole question turned 
upon the construction of a wri(ten document which it 

+ belonged to the Court to make. 
41th & 13th. The 14th & 13th exceptions may pro- 
perly be considered together, since they are taken to 
>. opinions given on the same subject, and do not essentially 
es vary from each other. The Circuit Court appears to 
si have supposed that the general usage and course of 
" trade coult! not be given in evidence, or, if given in evi- 
4 , nence, ougiit to be disregarded, if the jury should be 
i. of opinion that such usage was founded on the laws or 
° edicts of the government of the country where the usage 
prevailed. ‘That is not the opinion of this Court. The 

9 


usage may be proved by parol, and the effect of the 
ad usage remains the same, whether it originated in an 
edict or in instructions given by the government to its 
officers. Any conjectures, which the jury or the wit- 
nesses nay make on this subject, can be of ‘no impor- 
tance, and ought to have no influence on the case. Nei- 
ther can it be more necessary to give notice of a usage 
founed upon statute, than of a usage founded on instruc- 
tions: The Circuit Court therefore erred in directing 
the jury that the underwriters were not bound to take 
notice of the usage of trade, if they should be of opi- 
nion that the trade was prohibited by the law of Spain. 


20th. The opinion of the Circuit Court to which the 
20th exception was taken, appears to be entirely cor- 
rect. 


ae ee ee 
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24th & 25th. The 24th & 25th exceptions are to the 
same opinion somewhat varied in form, and rendered 
more explicit, on the application of the Plaintiffs, than 
it had been in the instruction given on the motion of the 
Defendants. It is essentially the same with that to 
which the 7th exception was taken, and appears to 
nave been founded on a total misapprehension of the 
In that opinion it 
was expressly stated, that such papers as, conformably 
to the regular usage of trade, were to be taken on board 
a vessel, would not vitiate the policy. ‘The acts, 
done by the insured to avoid seizure and confiscation 
under the laws and regulations of the Spanish govern- 
ment,” which are mentioned in the application made to 
the Court by the counsel for the Defendants, compre- 
hend these papers. This question therefore was deci- 
ded by this Court on the former argument of this cause, 
and the Court is now unanimously of opinion, that the 
Circuit Court erred, both in granting the prayer of the 
Defendants, and refusing that of the Plaintiffs, 


28th. In the opinion, to which the 28th exception was 
taken, this Court concurs with the Circuit Court. The 
direction, asked by the counsel for the Plaintiffs, ought 
not to have been given, It. is expressed in terms which, 
if assented to, might misguide the jury. Rightful cap- 
ture accarding to the law of nations might be construed 
to mean capture for a cause which would justify cen- 
demnatian according to the law of nations as construed in 
the United States. But capture will always be made on 
suspicion of what the belligerent construes to be cause 
of forfeiture, and capture authorizes abandonment. 
Such acts or omissions therefore, of the Plaintiffs, as 
would induce a capture and detention according to the 
common practice of the belligerents, are proper for 
the cansideration of the jury im estimating the risk. 

This Court is of opinion, that there is error in the 
proceedings of the Circuit Court in this cause, in refus- 
ing to give the opinion on which that Court was di- 
vided; and also in the opinions to which the 5th, 6th, 
7th, 8th, 9h, 11th, 13th, 24th and 25th exceptions are 
taken. This Court doth therefore reverse and annul 
the judgment rendered by the Circuit Court, and doth 
remand the cause to the said Court that @ venire facias 
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de novo may bé awarded, and other proceedings had Livunes- 


therein according to law. Ton .& 
GEL 
Srory, J. CHRIST 


v. 
I concur in the judgment of reversal which has just MARY’D. | 

been pronounced. But as in some instances I differ Ins. co. 

from the opinions expressed by the majority, and in ——-—— 

others | concur upon grounds somewhat variant, I have 

ventured to express my Own views at large upon the 

important points which have been so fully and ably ar- 

gued. 


The first question which presents itself is on the cer- 
tificate of division. To constitute a representation, 
there should be an explicit affirmation or denial of a 
fact, or such an allegation as would irresistibly lead the 
mind to the same conclusion. If the expressions are 
ambiguous, or such as the parties might fairly use with- 
out intending to authorize a particular conclusion, the 
insured ought not to be bound by the conjectures, or 
calculations of probability, of the underwriter. The lat- 
ter, if in sach case he deems the facts material, ought 
to make further inquiries. In the letter of the 26th of 
March, 1806, there are no words negativing the exist- 
ence of other interests than those of the Plaintiff’s and 
Messrs. Griswold and Baxter. 


The negative, if any, is to be made out by mere in- 
ference or prebable conjecture, and as there is no rea- 
son to suppose that the statement was made with that 
intent, I am satisfied that it did not amount to a repre- 
sentation negativing the existence of such interests. 
The Court below ought therefore to have given the di- 
rection prayed for by the Plaintiffs’ counsel. 


But, even admitting that the letter did contain the re- 
presentation contended for, I am well satisfied that it was 
substantially true. It is not pretended that any other 
person except Baruso had any interest in the cargo; 
and it is very clear that, whatever might be his contin- 
gent interest in the possible profits of the voyage, he 
had no vested interest in the cargo itself. He was not 
a partner, for he wanted one of the essential characte- 
ristics of partnership, a direct vested interest in the 
joint funds, He possessed a mere possibility which, in 
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the successful termination of the voyage, might entitle 
him to a right of action for a proportion of the profits ; 
or, in a specified case of election, to take a proportion 
of the property itself. But it was not such an interest 
as was liable to capture, or such as could be claimed or 
condemned in a prize Court. It was less certain than 
even a respondentia or bottomry interest, which have 
not been allowed to be asserted before the prize juris- 
diction. ‘The commissions of a supercargo upon the 
sales might, with as mach propriety, be deemed a vested 
interest in the cargo consigned to his care. 


I pass over, for the present, the fifth exception. 


The sixth exception points to the national character 
of Baruso. As Baruso emigrated from Spain to the 
United States during a time of peace, no question arises 
as to the ability of a belligerent subject to change his 
national character fagrante bello, — 


It is clear by the law of nations that the national cha- 
racter of a person, for commercial purposes, depends 
upon his domicil. But this must be carefully distin- 
guished from the national character of his trade. For 
the party may be a belligerent subject and yet engaged 
in neutral trade; or he may be a neutral subject and 
yet engaged in hostile trade. Some of the cases re- 
specting the colonial and coasting trade of enemies have 
turned upon this distinction. 


But whenever a person is bona fide domiciled in a 
particular country, the character of the country irre- 
sistibly attaches to him. The rule has been applied 
with equal impartiality in favor and against neutrals 
and belligerents. It is perfectly immaterial what is the 
trade in which the ‘party is engaged, or whether he be 
engaged in any. If he be settled bona fide in a country 
with the intention of indefinite residence, he is, as to all 
foreign countries, to be deemed a subject of that coun- 
try. Without doubt, in order to ascertain this domicil, 
it is proper to take into consideration the situation, the 
employment, and the character of the individual. The 
trade in which he is engaged, the family that he pos- 
sesses, and the transitory or fixed character of his bu- 
siness, are ingredients which may properly be weighed 
in deciding on the nature of an equivocal residence or 
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domicil. . But when once that domicil is fixed and as- LivINGS- 
certained, all other circumstances become immaterial. Ton & 
. GIL- 
The prayer of the Plaintiffs (which was refused by cHRistT 
the Court) in effect asked that if Baruso was bona fide : 








settled in New York, and had no domicil elsewhere, he“MARY’D. 
was not to be considered as a belligerent. The Court INs. co. 
in effect declared that the character of his trade, and not ——-—— 
his mere domicil, fixed his national character.. There 

was therefore error both in the refusal and in the di- 

rection of the Court. 


The seventh exception arose from a misconception of 
the opinion of the Supreme Court. The Court did not 
mean to intimate that whether an interest increased the 
risk or not was a mere question of fact for the jury. 
On the contrary the Court considered that it was a 
mixt question of law and fact on which the Court were 
bound to direct the jury as to the law. As the Court 
below were of opinion that Baruso was not a joint own- 
er of the cargo, (in which opinion I concur) the question 
ought not to have been left to the jury in the broad 
and unqualified terms which are used. Strictly and te- 
gally speaking, Baruso had no interest in the cargo ; 
and therefore « his interest could not be material to the 
risk ;” and if the point, meant to have been left to the 
jury, was, whether the concealment of the name or the 
possibility of interest of Baruso increased the risk it 
should have been left with proper directions as to the 
effect of the usage of trade and neutral character of 
Baruso in settling that question. If the usage of trade 
allowed or required such cover, or if Baruso were a 
neutral, I am not prepared to say that, in point of law, 
the risk could thereby have been increased.. It would 
have been a mere inquiry into the possible hazards from 
the rapacity of belligerents, or the possible effects of 
one Spanish name instead of another. Men reason dif- 
ferently upon such speculations. 


Nor am I prepared to say that it is ever necessary 
for the assured to declare the national character of 
other distinct interests engaged in the same adventure, 
unless called for by the underwriter. If such interests 
are not warranted or represented to be neutral, the un- 
derwriter must be considered as calculating upon the 
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LivinGs- possible existence of belligerent interests, or as wees 
Ton & any inguiry. 


GIL- 


outst The fifth ard eighth exceptions may be considered 
4 together as they are founded upon the legal effect of 
MARY’D. the taking on board and the concealment of the papers, 
ins. Co. by Baxter, from the belligerent cruizer.. The prayer 
-———-—— of the Plaintiffs in the fifth exception was for a direc- 
tion that under all the circumstances of tue case there | 
was no such concealment as. would avoid the Plaintiffs 
right to recover. And if, in point of law, the Plaintiffs 
were entitled to such direction, the Court erred in their 
refusal, althongh the direction, afterwards given by the | 
Court might, by inference and argument, in the opinion 
of this Court, be pressed to the same extent. For the 
party has a right to a direct and positive instruction} 
and the jury are not, to be left to believe in distinctions 
where none exist, or to reconcile propositions by mere 
argument and inference. It would be a’ dangerous 
practice, and tend to mislead instead of enlightening a 
jury. 


The opinion of the Court in effect was, that the con 
cealment of any papers, which were necessary to be on 
board by the usage and course of the trade, did not af- 
fect the Plamtiff’s. right to recover. But (in conformi+ 
ty with the prayer of the Defendants in the eighth ex- 
ception) that if any of the papers increased the risk, 
and were not necessary by the usage and course of 
trade, and the fact, that such papers would. accompany 
the cargo, was not disclosed to the underwriters, the 
Plaintiffs were not entitled to recover. 


It is undoubtedly true that the warranty of neutrality 
extends, not barely to the fact of the property being 
neutral, but that the conduct of the voyage shalt be such 
as to protect and preserve its neutral ciaracter. It 
must also be conceded that the acknowledged bellige- 
rent right of search draws after it a right to the pro- 
duction and examination of the ship’s papers. And.if 
these be denied, and the property is thrown into jeopar- 
dy thereby, there can be no reasonable doubt that such 
conduct constitutes a breach of the warranty. 


a 
$ i 
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Concealment and even spoliation of papers, do not 
ordinarily induce a condemnation of the property ; but 
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they always afford cause of suspicion, ‘and ‘justify cap- Layincs- 
ture and detention. In many cases the penal effects Ton & 
extend in reality, though, indirectly, to confiscation, g1n- 
For if the cause labor under heavy doubts, if the con- cnrist 
duct be not perfectly fair, or the character of the parties  v, 
are not fully disclosed upon the papers before the Court, mary’p. 
the concealment or spuliation of papers is made the 1s. co; 
ground of refusing further proof to relieve the ebscuri- —— 

ty of the cause; and all the fatal consequences of a hos- 

tile taint follow on the denial. 


But the question must always be whether there be a 
concealment of papers material to the preservation of 
the neutral character. Lt would be too: much to contend 
that every idle and accidental, or even meditated, cone 
cealment of papers, manifestly unimportant in every 
view before the prize tribunal, sliould dissolve the obli- 
gation of the policy. . And if by the usage and course 
of trade it be necessary or allowable to-havé on board 
spurious papers covered with a belligerent character, 
whatever effect it : may have upon the righis of the 
searching cruizer, it would be difficult to sustain the 
position, that the concealment of such papers, which, if 
disclosed, would completely compromit or destroy the 
neutral character, would be a breach of the warranty. 
In"buch case the disclosure of the papers produces the 
same inflamed suspicions, the.same legal right of cap- 
ture and detention, the same claim for further proof, 
and the same right to deny it, as the concealment 
would. | If the concealment would induce the conclusion 
that the interest was enemy’s covered with a fictitious 
neutral garb, the disclosure would not in such a case 
less authorize the same conclusion. ‘In such case it 
would depend upon the sound discretion of the Court, 
under all the circumstances of the case, to allow the veil 
to be drawn aside, and admit or deny the Claimant to 
assume his real character. Whenever, therefore, the 
underwriter has knowlege and assents to the cover of 
neutral property under belligerent papers, (as he does 
in all cases where the usage of the trade demands it) he 
necessarily waves his rights under the warranty, so far as 
the visiting cruizer may demand the disclosure of such 
papers. In other words, he authorizes the concealment 
in ail cases where it is not necessary to assume the belli- 
gerent national character for the purpose of protection. 

VOL. Vit. 70 
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Livincs- If this view be correct it is clear that the: Court 
ron & ought to have given the direction prayed for by the 
cit- ‘Plaintiffs. Sitting here under a clause in the policy 

CHkIst which enables us to look behind the sentence of con- 

v demnation, we see that the property was really neutral ; 
mary’p. and if the jury believed the evidence, the concealment 

INs. Co. was of papers which were authorized by the course of 

trade for the voyage, and so far from giving a hostile 
character, was the only means of preventing a strong 
resumption of that character. If we but consider the 
tar course of decisions in the British Courts on 
questivns of this natare, we shall find that, independent 
of the question of the neutral or hostile character of the | 
ostensible owner, the trade between the belligerent mo- 
ther country and its colony affects with condemnation 
the property engaged init, although such property be 
neutral, and there be an interposition of a neutral port 
in the course of the voyage. On examining the papers. 
in this case it will be found that they point, though ob- 
scurely, to such an ultimate destination. And at all 
events the existence of contradictory papers, one sett - 
American, the other Spanish, would, in a Spanish trades 
afford an almost irresistible inference in a prize Court 
that the property was really Spanish—Voscitur ab ori- 
gine. It would take its character from its origin. «, 


But it is immaterial, in my view, whether a prize 
Court would under such circumstances acquit or con+ 
demn. When the cover of a Spanish character was al- 
lowed, it was allowed for the purposes of protection ; 
and the disclosure of it was not required elsewhere than 
in the Spanish dominions. One of the risks against 
which the insured meant to guard himself was, in my 
judgnient, a loss on account of the use of the Spanish 
character: a loss which might have been more plausibly 

_ resisted, if there had been a disclosure instead of a con- 
cealment of it. 


‘The Court also erred in declaring (in the eighth ex- 
ception) that the taking on board of any of the papers, 
which were not necessary by the usage of the trade, if 
the risk thereby were increased, avoided the Plaintiffs’ 
right to recover. The effect of the whole papers should 
have been taken together. The evidence did not. au- 
thorize the Court to consjder and separate the effect of 
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each single paper, If one unnecessary paper 

have increased the risk, if singly considered, and yet, if 
accompanied by the others, it would not have had that 
effect, certainly the existence of that paper with the 
others would not have destroyed the right of the Plain- 
tiffs. Yet the opinion of the Court would have autho- 
rized the jury to draw a different conclusion, 


The Court should have directed the jary that if the 
papers were authorized by the usage and course of the 
trade, the concealment of them, under the circumstances, 
did not vitiate the policy ; and that if some were autho- 
rized and others not, yet the possession or concealment 
of the latter with the former did not vitiate the policy, 
unless the unauthorized, so connected with the autho- 
rized, papers increased the risk. 


The question, presented by the 9th exception, is whe- 
ther the Defendants are to be considered as having no- 
tice that the voyage insured was to be pursued under a 
Spanish license. The letter of the 26th March, 1806, 
expressly refers to the letter of 17th of February, 1806, 
which had been laid before the underwriters; and they 
must therefore be deex.ied conversant of all the facts 
therein stated. A party shall be taken to have notice 
of ali facts of which he has the means of knowledge in 
his own possession, or is put directly upon inquiry by 
reference to documents submitted to his inspection. In 
the letter of the 17th February the ship is declared te 
have a permission for the veyage, which in this trade 
can be understood in no other sense than a license. The 
Court ought therefore to have given the direction pray- 
ed for by the Plaintiffs. 


The Court erred in the opinion expressed in the 44th 
exception. The course and-usage of trade may in all 
cases be proved by parol, whether such course and 
usage of trade arise out of the edicts or out of the in- 
structions of the government, and whether the trade be 
allowed or prohibited by such edicts or instructions. 


The Court erred also in the latter part of their direc- 
tion to the jury under the 13th exception. It was im- 
material whether the trade was or was not prohibited 
by the laws of Spain. In either case the underwriters 
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LIvinGs- Were bound to take notice of the usage and course of 
TN & the trade. The public laws of a country, affecting the 
GiL- course of the trade with:that country, are considered te 
curist be equally within the knowledge and notice of all the- 
©. parties to a policy on a voyage to such country. =~ © 
MARY’D. 
ins..co. The 20th exception cannot be supported. The opi- 
—— nion of the Court was entirely correct. 





The 24th and 25th exceptions ought to be considered 
together in ord-r to present the opinion of the Court 
below with its full effect. It.is clear that any acts done | 
by the assured in the voyage according te the course 
and usage of the trade, although such acts may increase 
the risk, do not vitiate the policy. This opinion was 
pronounced by this Court on the former argument of 
this case, in reference to the Spanish papers to which 
the’ present application of the Defendants obviously 
pointed. The Court therefore erred in granting the 
prayer of the Defendants, and in refusing that of the 
Plaintiffs. 


The last (t'ie 28th) exception cannot be sustained. 
The proposition is conceived in too general terms, and 
might mislead the jury. Any acts or omissions of the 
insured or his agents which, according to the known 
edicts or decisions of the belligerents, though not ac- 
cording to the law of nations, would inhance the danger 
of capture or condemnation, might, if such acts or omis~ 
sions were unreasonable, wanecessary or wanton, form 
a sound objection to the right of recovery. The insured 
can have no right to jeopardize the property by any 
conduct which the fair objects of the voyage, or the 
usage of the trade do not justify. 
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1813. YOUNG wv. GRUNDY. 


March 13th. 





Abhengh the THIS was an appeal from a decree of the. Circuit 
consieration 


Poa vecmieo. COUFt for the District of Columbia, sitting in Alexan- 
ry note fail, by dria, as a Court of Equity 
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Young brought a bill in equity against Grundy to be Youre 
relieved from a judgment at law, obtained by Grundy Vs 
against him on-@ promissory note given by him in Vir- GRUNDY. 
ginia, to one William Chambers from whom it passed, ——-—— 
by several: intermediate indorsemeuts, to Grundy. It rise = o 
was given in 1795) for part of the purchase money Of a payee to per- 
large tract. of land iv Virginia, which Chambers and form his part 
others contracted to sell and convey to Young. It was Rag pe 
afterwards discovered that Chambers and others had been which it was 
imposed upon, and that they had: title only to a very sivom, yet if a 
small part of the land they had sold to Young ; where- ment asa ub- 
upon a new agreement was entered into on the 6th Sep- *titute or 
tember, 1798, between Chambers and others and Young, - he ga 
by which the original contract was rescinded and com- between the 
pensation made to Young for the injury he had sustain- reins! panies 
ed by their breach of contract, and provision was made this failure of 
to reimburse him the monies he had paid and to take ‘he orginal 
up paper of his, equivalent to that which was then out+ creates noequi- 


standing, and which he had issued for the original pur- i in od - 
make 
chase money. ae nite > 
gainst the in- 


Young, in his bill contended, that Chambers and oth- gg 
ers: had not complied with this new agreement, but that” © "*"" 
they owed him more than enough to cover this note. 


In the Court below the injunction was dissolved, and 
upon final hearing the bill was dismissed. Young ap- 
pealed to this Court. 


E. I. Lex, for the Appellant, 


Contended, that there was an original defect of con- 
sideration for this note, which, according to the laws of . 
Virginia, followed it into the hands of the present hol- 
der. Laws of Virginia, vol. 1, p. 36—1, P. Wms. 497, 
Turton v. Benson—i, Dall. 23, Wheeler v. Hughes’ ex’r. 
2, Wash. 233, Norton v. Rose—6, Cranch, 204, Stewar! 
v. Anderson, 


Swann, contra. 
There is no ground of equity as to Grundy. 


There was no original want of consideration. Young 
held the bond of the payee to convey the land, and had 
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yeunG his remedy upon that bond. The new contract was a 

v. substitute for the old one, and was made after Grundy 
GRUNDY. became the holder of the noté without notice of any de- 
——--——— fect of consideration. By the new agreement it was 
understood that Young should take up this paper, unless 

it was taken up by Chambers and others, who had an 

eption te take up this or any other equivalent paper of 

Young's. 


























March 16th....Livineston, J. delivered the opinion 
of the Court as follows: 


Whatever equity the Complainant may once have 
had against the payee or holder of the note for 1433 15 
which was assigned to George Grundy, in consequence 
of the non-performance of the agreement of the 15th of 
May, 1795, this Court is of opinion that all such equity 
was done away by the contract of the 6th September, 
4798. This last contract was made for the express 
purpose of making the. Complainants a compensation 
for the loss they had sustained, by the non-performance 
of the other, and was evidently received as an equiva- 
lent or substitute therefor. By this latter contract then 
they were placed, as it respected the holders of all their 
notes, precisely in the same situation as if there had 
been no want or failure of consideration of the agree- 
ment made in 1795. Whether the agreement of 1798 
has been complied with it is not material to inquire, be- 
cause, previous thereto, this note was held by Grundy, 
who cannot be affected by any claim which the Com- 
plainant may have against the other Defendants in con- 
sequence of any subsequent transactions between the 
parties. 


The Court is of opinion that the decree of the Circuit 
Court be affirmed with costs. 














1813. PALMER v. ALLEN. 
March 16th 
Absent....Topb, J. 
fn the district _, 2 RROR to the Supreme Court of Errors of the state of 


- of Connecticut Connecticut, in any action of assault and battery and false 
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imprisonment, brought by Allen against Palmer, who Pratmer 

was a deputy marshal of the United States for the dis. 2. 

trict of Connecticut and had served a process of attach- aLzen. 

ment upon Allen, and committed him ‘to prison for 

want of bail, without such a mittimus as is usual the marshal 

commitment on like process issuing from the state Courts. jitvchment for 

debt, without 

Palmer pleaded a special justification under the writ * min’ 

of attachment issued out of the district Court of the Defendant tw 

United States for the district of Connecticut. His plea — want 

was, upon demurrer, adjudged bad, for want of shew- ; 

ing a mittimus; and that judgment was aflirmed in the 

Supreme Court of Errors.* 


The questian was now submitted to this Court, who 
were furnished with copies of the following opinions, 
delivered in the Court below. 


Opinion of judge Brainard, in which the majority of 
the Court below concurred. 


‘«‘The original action was trespass, for an assault and 
battery, and false imprisonment, in which the Defen- 
dant in error was Plaintiff; and to which the Defen- 
dant below, now Plaintiff in error, pleaded specially— 
that he was a deputy to the marshal of the United States 
for the district of Connecticut, and in that capacity had 
in his hands to serve a writ of attachment issued under 
the authority of the United States, returnable to the 
district Court of the United States for the said district; 
in virtue of which he attached the body of the Plaintiff 
below—read the writ in his hearing, and for want of 
bail committed him to the keeper of the jail in New Ha- 
ven, &c. with whom he left a trae and. attested copy 
of said writ and process which he avers to be the same 
imprisonment and pretended trespass complained of, &c. 
to which there was a demurrer and joinder in demurrer, 
and adjudged by the Superior Court to be insufficient. 
On which this writ of error is brought—plea nothing 
erroncous.”” 


* The following judges being present ; Mitchell, Ch. J. Swift, Trumbull, 
Edmond, Smith, Brainard, Baldwin and Ingersoll, judges—Swift and Bald- 
win dissented, and Ingersoll gave no opinion, having been counsel in the caus* 
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** The first action was debt brought on. a statute law 
of the United States for an alleged breach thereof.” ° 


«s Whether that law be constitutional or not, as it is un- 
necessary, it would perhaps be indccorous to discuss ; 
and whether debt be the proper action to be brought — 
on it or not, is unimportant for my purpose. The pro- 
cess was under a law, issued under the authority, in the 
hands of a marshal of, and returnable to a Court, all of the 
United States. The service appears to be arrest of thé 
Defendants body, reading in his hearing, and for want 
of bail, commitment, &c. The authority of the jailer to 
receive and keep the Defendant, was a copy of the pro- 
cess without a mittimus.” ° ‘ 


“Is this a justification? Is this a defence 7?” 


«¢ The first question is, in the state of Connecticut, in 
an action of debt, for instance, in point of service of an 
attachment returnable to a state Court, is a -mittimus 
necessary to authorize a committment? If not, it settles 
this case, and there is manifesterror. But if it be, the 
next question is, whether a mittimus be necessary ina — 
process issued under the laws and authority ofthe United — 
States, returnable to and cognizable by a Court of the 
United States, to be served in this state on a citizen of 
the same.” 


‘¢ This proposition I think correct, that such is the con- 
stitution of the state of Connecticut, and from the infan- 
cy of her laws and jurisprudence has been.” 


«s'That no man’s person shall be imprisoned unless by 
judgment of Court, or direction and order of a magis- 
trate.” 


«« In every instance of final process there is an order 
of commitment, a mittimus, contained in the body of te 
instrument, in the execution itself.” 


‘* In all cases where the subject matter has been ad- 
judged by a Court of competent jurisdiction, the officer’s 
duty is pointed out and the extent of the -debtor’s or 
delinquent’s liability is ascertained, the result is made, 
the end is known.” 
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% On attachments, it will be agreed on all hands, that a PALMER 
man shall not be committed to prison, if he proture _v. 
reasonable bail of the reasonableness or sufficiency of ALLEN. 
this bail, who is to judge? Is the officer in all instan- 
ces? I apprehend not.” 


«In case of aft attachment, the direction to the officer 
indeed is, for want of estate, to attach the body of A. B. 
and him safely keep and have to appear before the Court. . 
But the mode of this safe keeping and having to appear 
is pointed out. and provided for by law.” 


«The most ancient statute I find on the subject, enti- 
tled « An act for regulating jails and jailers,” says, that 
no person or persons whatsoever shall be committed to 
prison, although arrested or seized by attachment, exe- 
cution, or any other writ, or for non-payment of rates, 
debts or fines, or for any misdemeanor or capitol, or crim- 
imal offence, or any other cause, without a mittimus, 
granted and signed by civil authority, declaring the 
cause and ground of his commitment, requiring the jailer 
to receive and keep such person or persons in the prison 
until discharged according to law.” 


«In a subsequent statute passed in May, 1706, entitled 
«An act concerning éfficers levying executions,” it is 
enacted, that when any officer shall have a writ of exe- 
cution to levy, &c. and doth seize the body, &c. and 
commit him to prison; acopy of the writ or execution 
signed by the officer and delivered to the jailer, shall 
be sufficient warrant or order for him to receive such per- 
son, and him hold in safe custody till delivered by law.” 


«¢ In the revision of the statutes, in the year 1750, the 
phraseology of the former statute was altered, and the 
latter was incorporated with it, under the title of « An - 
act concerning arrests and imprisonments for debt, 
damages, fines, &c. ‘This statute has remained the same 
ever since, and its reading in relation to this subject is— 
That no person or persons for the non-payment of rates, 
fines, debts, or for any crime or offence, shall be com- 
mitted to prison, without a miftimus granted and sign- | 
ed by civil authority, declaring the cause and ground of 
his Commitment, requiring the jailer or keeper of the 
prison, to receive and keep such person or persons in the 

VOL. VU. 74 
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prison, until discharged according to law, unless where . 


any proper officer, for want of estate, seize the body or 
bodies of any person or persons by an execution or dis- 


—— tress or warrant for fines and rates, and commit him 


or them to prison, in which case’ a copy of the exécu- 
tion or distress attested and signed by such officer, and 
delivered to the jailer or keeper of the prison, shall be 
a sufficient warrant or order for him to receive such 
person or persons, and him or them to hold in safe cus-. 
tody till delivered by law.” 


‘From the broadness of the ancientstatute it is appar- 
ent that in_relation to all process, civil or criminal, 
thesne or-final—no person could be committed to prison 
without a mittimus, an instrument stating the cause, 
ordering the reception, and directing the detention sign- 
ed by a magistrate, or as the expression is, civil au- 
thority.” 


‘In 1706, it occurred to the legislature that part of 
this provision was unnecessary ; that in final process 
there was a mittimus in relation to that subject from the 
highest authority :—hence the legislative dispensation, 
with mittimus in cases of executions.” 


‘*When the legislature in 1750, incorporated the 
latter statute, which had made a distinction between 
final and mesne process, into the former, can it be sup- 


posed that they intended to narrow the grounds of the -- 


ancient provisions and regulations 2” 


‘« At the revision in 1750, it also occurred to the leg- 
islature, that there were other cases than executions 
where a mitimus, in the sense generally understood, 
would not only be unnecessary, but improper ; hence 
tiie exemption was extended to distress or warrants for 
fines or rates,” 


«‘ The present statute says, that no person for the non- 
payment of rates or fines, shall be committed to prison 
without a mittimus, unless indeed a distress or warrant 
for such rates and fines has been granted by proper au- 
thority, having competent jurisdiction.” 


« The word debis in the statute still remains te be. 
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satisfied with a fair and reasonable construction. The PALMER 
original title of the act, was an act concerning arrests v. 

and imprisonments for debt, damage, fines, &c. Sup- atLen. 
pose the reading to be that, in an action for debt, no per- —_---___ 
son shall be imprisoned without a mittimus. ‘This would - 
comprehend all actions of debt in a proper and techni- 

cal sense, of course the present.” 
































«But this I suppose is too narrow a construction. 
The true meaning is commensurate with all actions by 
attachment, which sound in or claim debt or damage, 
and which by the process of a Court may be reduced 
into debt or damage. In all which cases, while in mes- 
ne process, before adjustment, there shall be a anittimus 
to authorize a commitment, after which, when Jiquida- 
ted, the execution speaks the order of the Court.” 


«* But the statute, since its existence in its present 
form, seems pretty generally to have had an uniform 
practical construction ; the best comment perhaps that 
can now be made upon it... So far as I can learn, it has 
received in practice, in relation to mesne process, the 
same construction that was given to the former statute 
in relation to the same subject, and which the words of 
that statute absolutely and necessarily require. Both 
under the former and present statute, in all cases of at- 
tachment, a mittimus has been deemed necessary to au- 
thorize a commitment.” 


«¢ But the second and perhaps more important ques- 
tion remains.” 


«Ina mesne process by attachment for debt, issued 
under the law and authority of the United States, re- 
turnable to a Court of the United States, to be served 
on a citizen of this state, ‘within the same, to authorize 
a commitment, is a mittimus necessary ?” 


«The United States have a right to prescribe what 
mode of service for their own processes they may deem 
proper; and if they have pointed out a mode, that mode 
must be pursued: if they have not, it should seem fair 
reasoning to conclude that they had left that subject to 
the existing regulations of the several states. The 
United States bave a statute, entitled « An act for regu- 
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PALMER lating processes in the Courts of the United States,” in 
v. which, section 2d, volume 2d, laws of United States, 

ALLEN. page 103, it is enacted, « that the form of writs, execu- 

— tions and other processes, except their style, and the 
forms and modes of proceeding in suits at common law, 
shall be the same as are now used in the said Courts 
respectively, in pursuance of the act, entitled « An act 
to regulate the processes in the Courts of the United 
States.” 





ss What those forms and modes are the statute no where: 
specifies, other than by the above reference ; and the 
same statute expressly repeals the whole of the act re- 
ferred to.” 


«On recurrence however, to that statute, we find it 
there enacted, «« That the forms of writs, &c. and modes 
of process in the Circuit aud Disirict Courts, in suits 
at common law, shall be the same in each state respec- 
tively, as are now used or allowed in the Supreme 
Courts of the same.” 


«< But it has been said, that mittimus is no part of the 
process. If am correct in my conclusion on the first 
point, it is, by the law of this state, a part, and essential 
to the completion, of service in case of commitment.” 





«‘ If part of the service, it is part of the process—pro- 
cess in one sense is the method taken by law to compel 
a compliance with the original writ, by giving the party 
notice to obey it; a warning to appear in Cuurt at the 
return of the original writ. On failure of obedience, 
further process is said to be had by attachment, &c.” 


«I understand that the word process, as used by the 
legislature of the United States, in the statute referred 
to, is to be received in its broadest and most extensive 
sense. It is to be taken for all proceedings, im any ac- } 
tion from the beginning to the end.” 


** Mode of process includes mode of service. What- 
ever is necessary to complete the service of a writ re- 
turnable to a state Court, is by that statute made ue- \ 
cessary to complete the service of a writ returnable te 
a District or Circuit Court. A mittimus is as necessary 

' im the one case as in the other.” 
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« Butit may be said, that there is no provision in the paumER 


laws of the United States for ‘procuring a mittimus ; 


that of course there may be a failure of justice. Whenthe atien. — 
legislatare of the United States referred to the laws of —— 


the several states, they were bound to know them and » 
to make provisions correspondent with them ; and I am 
not prepared tosay that they have not. I am not prepared 
to say, that it would not be tie duty of the judge and justi- 
ces of this state, on application of the marshal, to grant 
a mittimus. Besides, they have in each district at least 
one judge peculiarly their own. Sufficient is it that 
they have the power of making all necessary provision. 
They do in many instances call into'their service the 
judges and justices of the State Courts, and make them 
pro hac vice their own: such as taking bonds of recog- 
nizance in cases of prosecutions for breaches of the laws 
of the United States, and various other instances. But 
in the words of a great man and eminent judge, * If the 
Jaw does not work right, let the legislature menddf} it’s 
their business.—I am of opinion that there is no error.” 


Opinion of Judge Baldwin, in which Judge Swift con- 
curred. E 


“I differ in opinion, Sly on the necessity of a mit- 
timus, for a legal commitment by the marshal of the 
United States, for the Connecticut district, on an at- 
tachment for debt.” 


«* T am of opinion, that a mittimus is not necessary 
by the statute of Connecticut, to authorize.a commit- 
ment on attachment, in any civil cause, and if it were, 
it is doubted whether it would be obligatory on the mar- 
shals of the United States.” 


«¢ Before proceeding to give the reasons for my opi- 
nion on either of these points, I would remark, that it 
is presumed it will not be contended that the marshals 
are bound by a mode of proceeding which may have 
been used by tiie executive officers of the state, unless 
the same was required, or has been sanctioned, by the 
laws of the state.’ 


«If the practical construction of the state officers, 


can give a binding effect to the statute of the state on 
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PALMER them, which the letter does not require; I apprehend 
v. that a contrary construction, by the marshals, sanc- 

ALLEN. tioned by the subsequent act of Congress in 1792, re- 

— quiring that the forms of proceedings in suits, should be 
the same in future, as had then been adopted, and used . 
in — of the former act, will be equally binding 
on them.” 





** Ido not know, that there has ever been a judicial 
construction of the statute in question. I admit, that 
the practice among our state officers, (through abun- 
dant caution) has been to commit, by mittimus, in all 
cases of arrests, except on executions: but it will also 
be admitted, that the practice was never followed by 
the marshals of the United States.” 


«* Ever since the establishment of the judiciary of the 
United States, a period of more than twenty years, 
they have uniformly committed, in cases of attachment, 
by copy of their writ; we ought then, as the question 
now comes up for judicial decision, to give the proper 
effect to the provisions of the two statutes, independent 
of such practical constructions.” 





Fe 
«I will then examine, whether the statute of Con- 
necticut requires a mittimus for commitment on attach- 
ments ?”” 


«¢4. This statute, owing to repeated alterations and 
compilations, from materials enacted at different times, 
is not explicit, or very intelligible, its history will pro- 
bably give some aid in its construction.”* 


« As early as 1650, it was enacted that no man’s per- 
son should be arrested, or imprisoned for any debt or 
fine, if satisfaction could be found from his estate.” 


«< At that time no arrest, or attachment of the per- © 


son, was allowed for debt.”+ - 


* Stat. Conn. latest revision, printed in 1808. Index heads—mittimus re- 
ference to arrests, No. 5, 6, page 58—and in notes there.—Also execution. 
No. 17, stat. p. 283, See. 5. 


+. See title, actions, civil, page 31, Sec. 1, and in notes there. 
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« The ordinary process was by summons, and on PALMER 


default, of appearante, an attachment for the contempt, 


issued by order of the court.” PLLEN. 


‘‘ By subsequent provisions, and particularly at the 
revision in 1672, an attachment was allowed as an ori- 
ginal process in certain cases, and the form was then 
given. In 1702, the Plaintiff was allowed a summons, 
or an attachment at his option, in all civil actions.” 


«‘ In 1693, a mittimus was first required, to authorize 
a commitment, and at the revision in 1702, it was ex- 
tended and made necessary in all cases civil, or crimi- 
nal. The words are, “ that no person shall be com- 
mitted to prison, although arrested or seized by attach- 
ment, execution, or any other writ, or for non-payment of 
rates, debts or fines, or for any misdemeanor, or capi- 
tal, or criminal offence, or any other cause, without a 
mittimus.” &c. 


«‘ Inconvenience was soon experienced, and in 1706, 
a commitment by copy, was authorized, in case of ar- 
rest on execution.” 


‘* At the revision in 1750, the statute took its present 
shape, viz. «That no person shall be arrestéd and im- 
prisoned, for any debt, damage, or fine, where sufficient 
means of satisfaction can otherwise be found from his es- 
tate... Provided, that no person, for the.non-payment of 
rates, fines or debts, or for any crime or offence, shall 
be committed without a mittimus, granted and signed by 
civil authority,” &c. * unless the body has been taken by 
execution, or distress, or warrant for fines or rates, in 
which case acopy of the execution or distress, attested, 
and signed by the officer, and delivered to the jailer, 
shall be a suflicient warrant or order.” &c. 


«* By omitting in the last statute, in the clause re- 
quiring a mittimus, the expressions «arrested by 
attachment, or any other writ, or any other cause,”— 
and by adding to the exception, “an arrest by distress 
or warrant,” for which a copy only is requested, it is 
evident, the legislature meant to limit the necessity of 
a mittimus. By the letter of the act us it now appears, 
it is not required on an attachment for tresspass, torts 
case, or any other civil cause, unless it is oman at- 
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tachment for debt, and it can hardly be presumed, thaf- > 
the legislature would thus dispense with it in all other “* 
cases, and retain in that; or that under an expression 

of doubtful import, they meant to include all manner of 
attachments.” 


«¢ All doubt, it appears to me will be removed, by giv- 
ing that meaning to the word debt, as here used, which 
it had when first introduced into the statute, before an 
attachment of the person was allowed on mesne process 
in any case.” 


‘It there evidently means a jndgment debt, (for there 
could then be uo arrest for non-payment of any dther,) 
in which sense it will include as well damages recover- 
ed for tort, as for money due on contract.” 


«As no mentionis made in the existing statute, of 
mesne process by attachment in any case, and the word 
debt, cannot apply to the variety of demands which may 
be the subject of attachment, and as no reason can be | 
assigned, why that alone should be selected, I conclude 
the legislature, when they altered the statute, did not 
mean to include any arrest, by attachment, on mesne 
precess.” 


‘¢ The terms also of the ancient statute were, that no 
person shall be committed without a mittimus, although 
arrested by attachment, or for non-payment of rates, 
debts, or fines.” 


‘¢ Those of the present statute are only, that no per- 
son for “ non-payment of rates, debt, or fines,” shalb be 
committed without a mittimus, unless by executions, &c. 
The first makes a distinction between acommitment on at- 
tachment, and a commitment for non- payment of a debt, &e. 
a distinction which is obvious. At the time of the at- 
tachment, no debt is ascertained—the officer has no 
power to collect any. He is merely to secure the ap- 
pearance of the person attached, before the proper 
Court to try the question of indebtedness. Th officer 
has no power to commit, if the person attached will pro- 
cure bail for his appearance, if not, he is to be impri- 
soned, not for the non payment of the debt, but to se-' 
cure his appearance at Court.—Whether he is in debt, 
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prejudge the cause. Iam therefore of opinion, that the 


non-payment of the debt mentioned in the statute, has no, 


reference to mesne process, and that there is no occa- 
sion by our statute for a mittimus, to commit in any 
case exceptfor crimes. Such I contend is the true con- 
struction of the statute in question, and such I think is 
the construction all would give it, if a different practice 


* efour officers had not created a doubt.” 


« 2. If it were evident that our statute required a mitti- 
mus in such. case, doubts are entertained whether it is 
applicable to the process of the United States.” 


«‘ It. seems to be agreed, that the mittimus, required 
by our statute, must be «* granted and signed by civil au- 
thority” of this state. This they are neither authorized 
nor compelled by any law either of the United States, or 
of this state to do in such case.” 


« In cases, where it is deemed necessary for the civil 
authority of this state, to aid in executing the laws of 
the union, power is specially given them to do so ;—as 
in all cases of a criminal nature, and in taking deposi- 
tions, &c.—but there is no authority given to them, 
or duty imposed on them as magistrates, to aid the 
execytion of their civil process,—and to expect it of 
them, or leave it optional with them to give or withhold 
the aid, would be derogatory to the general government.” 


« They are an independent sovereignty.—Their offi- 
cers must haye all the power incident and necessary to 
the execution of the duties of their offices.”” , 


« By a statute of this state, passed in 1794, stat. p. 368. 

*‘ permission is given to marshals and other officers 
of the United States, to use our jails, to confine persons 
under the authority of the United States, with the same 
authority in the keeping of prisoners, under the authori- 
ty of the United States, as the keepers of said jails, un- 
der the authority ofthis state have.” The effect is, and 
was intended to be, to take away all control or respon- 
sibility, from keepers of the jails, under the authority 
of this state, as to prisoners confined by the authority 
of the United States. The prison keeper of the sheriff, 
as such, has no power to receive a prisoner under the 
VOL. VIE. 72 
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a 
authority of the United States, He must have a spe, 
cial power from the marshal, to enable him to act - 


keeper under their authority. Such part of the prison, 
as may at any time be used for such purpose, by the of- 
ficers of the United States, is as distinct from the other, 


and from the control of the state officers, as though it” © 


were a distinct building.—Neither the sheriff nor the 


county are responsible for the safekeeping of the pri#” © 


soners. The keepers may be, and some times are, dif- 
ferent ; or ifthe same person is the keeper of both, he 
acts in different capacities, and under different autho- 
rity.” . 


«Hence I infer, that the keeper of the prison of the 
United States, has no power to commit on civil precess 
by the authority of the state, nor, I contend, have the 
civil authority of the state any power to require it, 
and yet if a mittimus is necessary by our statute, if, 
must be « granted and signed by civil authority,” of 
the state, directed to the keeper of the jail of the Uni- 
ted States, commanding him by authority of the state 
of Connecticut, to receive and hold the prisoner, under 
the authority of the United States, I may add also, that 
if the mittimus is to be considered as a writ er process, 
included in the act of Congress, its form must be that of 
commitment, but the style, that of the United States, 
that is—it must issue by the authority of the United 
States, bear test of the proper judge, and be sealed and 
signed by the clerk, but in such case, it would not have 
the requirements of our statute, by being granted and 
signed by civil authority of the state; and, the United 
States have no analogous civil authority te execute the 
power.” 


«* Does it then follow as has been said, that the pro~ 
cess by attachment must be abandoned? I think not-— 
The party, claiming a debt, has aright to the advantages 


of such a writ, and when the officer shall have dene hie - 


duty, in making the arrest, if no provision is made by 
law, directing the mode of commitment, he must take 


a reasonable course, such as would. be sanctioned by © 


the principles of the common law, and such as was. pro- 
bably used before we had any law requiring a mittimus’ 
in any vase.” 


“ Having arrested the prisoner by legal process, the 
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obtained, before a Defendant in a civil suit can be com- 
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" pflicer became responsible for his appearance at Court, 


and, on failure to procure bail, he was bound to hold 
him in custody. His place of custody is the prison.” 


«The same warrant which commanded the arrest, 
required the officer to keep his prisoner safely, so that 
he might be had before the Court. The officer was 
therefore authorized to commit. , Still it is reasénable 
and proper, that the keeper of. the prison, should be 
able to shew the cause and ground of the commitment, 
and of his holding the prisoner in custody.—This he 
will be enabled te do more fully, and more satisfactorily, 
by the copy of the process, and the doings of the officer 
thereon, than by the mmittimus usually granted. This 
is the course required by our statute, on commitment 
by execution, distfess, or warrant, and is that which 
T apprehend the common law in similar cases would re- 
quire.” 
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« It therefore, appears to me, that on either ground, | 


and most clearly, on the first, there was no occasion of a 
mittimus, to complete the justification of the officer, and 


that his plea was sufficient, and ought so to have noun 


adjudged.” 


March 16th....Jounson, J. delivered the opinion of 
this Court, as follows : 


This suit comes up from the state Court of Connecti- 
cut, to reverse a judgment of that Court. The Defen- 
dant here brought an action below, against Palmer, and 
recovered damages for a supposed assault and false im- 
prisonment. The facts of the case were these: Palmer 
is a deputy marshal, and in that capacity, arrested the 
body of Allen, on a writ sued out by the United States, 
to recover a penalty which Allen was charged .with ha- 
ving incurred by a violation of a law of the United 
States. In this suit bal was demanded, and upon Al- 
len’s failing to give it, he was committed to ppison. 
The illegal act with which Palmer was charged, was 
committing the Defendant to jail without a mittimus 


from a magistrate. It appears that it is the practice of 


that state, and in this case the majority of the judges 
decided it to be the law, that such a mittimus must be 
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PALMER mitted to prison. The practice however in the Co rts. 


v. 


of the United States in that district, has been the ree 


ALLEN. verse. 





To this action the Defendant pleaded a justification ; 
and on demurrer, the state Court adjudged the plea in- 
sufficient, for want of setting forth such ‘a mittimus ; no 
question was made of*the correctness of taking the bo- 
dy of Allen, or detaining him, until he should give bail. 
It was supposed that the law of the United States which 
enacts, that the form of writs, executions, and other 
processes and the forms and modes of proceeding in suits 
of common law, shall be the same as are now used” in the 
state Courts respectively ; gived™eflicacy to the laws of 
Connecticut on this subject, and imposes uppn the of- 
ficers of the United States an obligation to conform their 
conduct to the provisions of those laws. 


But this Court are unanimously of a different opi- 
nion. ‘The plea made out a sufficient justification and 
ougiit to have been sustained as such. A writ, known 
to the jurisprudence of that state, issues to the marshal 
in the alternative, commanding him to attach the goods 
of the Defendant to a certain amount, and for want of 
such goods, to take his body : under this writ, not only 
in conformit¥ to the literal meaning, but according to the 
established usage and received opinions of that state, the 
officer was sanctioned in taking the person of the De- 
fendant into actual custody—and tlie 56th section of 
the collection law of March 2d, 1799, expressly au- 
thorizes a demand of bail. Detention therefore, until 
bail was given, was strictly authorized by law, and the 
defence to the assault and imprisonment was complete. 

*® Committing the Defendant to the state prison, was but 
one mod:, and the least exceptionable mode of detain- 
ing his person, and if it was not so, it would only be the 
ground of a special action on the case against the of- 
ficer for mal-tredtment, or oppression. 

7 

But it is equally clear to this Court, that the law above 
alluded to commonly called the process act, does not 
ad»)t ‘h@ law -f Connecticut, which requires the mitti- 
mus in civil cases. This is a peculiar municipal regu- 
lation, not having any imniediate relation to the pro- 
gress of a suit, but imposing a restraint upon their 
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2 ' 
‘tate officers in the execution of the process of their PALMER 
Courts, and is altogether inoperative upon the officers _—-v, 
of the United States; in the execution of the mandates azzen. 
which issue to them. The judgment below must be —— 
reversed, and judgment entered for the Defendant. 











YOUNG AND AL wv. BLACK. 1813. 


March 12th. 





ERROR to the Circuit Court for the district ‘of 1 duree joi 
Columbia. ‘owners of a 


a the of 
The suit was brought by Young, Deblois, and Law- the ship to sof 


rason, against Black to recover the proceeds of the Ate | A 
sales of a cargo shipped by the Plaintiffs to the West ,,. 


become inte- 
Indies, on board the brig Active, of which the Defen- es ~* 
dant was master, and to whom the cargo was Con- the joint own- 
signed. — ers, he cannot, 
in an action 
yp ‘ i brought a- 
The Plaintiffs, Young and Deblois, had each an inte- gainst him by 
rest of three eighths in the cargo, and the Plaintiff, Law- the three joint 


rason, the other two eighths. - Upon the general issue Sve. the 


a verdict and judgment were rendered for the Defen- mountof sales, 


set off his share 
dant. ofthat‘amount. 





Upon the issue 

At the trial the Plaintiffs took four bills of exception. oat 

. . dant may give 

The ist was to the admission in evidence of a record ™ —— the 
of a judgment between the same parties together with 5,.°.. on 
parol evidence that it was for the same cause of action. mont, between 
. e same par- 
: i n the 

The 2d and 3d bills of exceptions were to the admis- camne oanhe of 
sion of pal proof that the Defendant had an interest es 
in Lawrason’s two eighths of the cargo, after the Plain- of ‘discretion 
tiffs had shown their written instructions to the Defen- be aCe, 

dant with his promise to obey them, his bill of lading of i pt 
the cargo, and his account of sales of it. to join in de. 

murrer to evi- 

lence. ’ 

The 4th bill of exceptions states the whole evidence cei = 
offered as well by the Plaintiffs as by the Defendant, dence ought 


and that the Plaintiffs offered to demur to the whole ed. ane 
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younG evidence, but the Defendant refused to join in demurren. J 
v. and the Court refused to compel him to join. — ; 
BLACK. 
-—— E.I. Let, for the Plaintiffs in error. 
party demurr- 


me rps So 4. The record mentioned in the first bill of exceptions. 
which the o- was not admissible evidence, because it was for a dif- 
alg “t- ferent cause of action. ‘The former action was for a 
prove; nor breach of orders, and founded upon a disavowal of the 
} sangectl - Ang conduct of the Defendant; but the present action af- 
tory evidence, firms his conduct and seeks for payment of the balance 


or attempts to due upon his account of sales. 
establish in- - count al 


sistent ; ; 
posiions. “2, ‘The Court ought not to have permitted the De- 
oere, whe- fendant to use parol evidence to contradict the written 
frrsalof a Court documents which proved the property of the cargo to be 


to compel «in the Plaintiffs. 
party to join in . 
a demurrer to 


evidence, can §, The Court ought to have compelled the Defendant 
signed forer- to join inthe demurrer. 3 Bl. Com. 372, 373. 4 Wash. 


ror 150, 220. 2 Call. 855, 571. 3 Ticker’s Blackstone, 372, 
note. 


Swinn, contra. 


The record and parol evidence were properly admit- 
ted, and the jury were to decide whether it was for the 
same cause of action as the present. 


As to the demurrer: it does not appear that the 
whole eviderce was stated. The Defendant*was not 
bound by any rule of law to join in the demurrer, nor 
was the Court bound to compel him. It was a matter 
entirely within the discretion of the Court. 


March 16th....StoryY, J: delivered the opigion of the 
Court as follows : 


The present action was brought by the Plaintiffs in 
error as joint owners of the brig Active and cargo to 
compel the Defendant who was master. of the said brig 
to account for the proceeds of said cargo, which 
was sold duting a voyage to the West Indies. Young 
owned three eighths, Deblois three eighths, and Lawra- 

_ son two eighths of the cargo. 
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" —** At the trial upon the general issue several exceptions younG 
were taken by the Plaintiffs, which have been argued, ae 
and we are now to pronounce our decision respecting BLACK. 
their validity. ig! — 


The Defendant offered in evidence a record of a 

former suit between the same parties, in which judg- 

_ ment was rendered for the Defendant, supported by 

parol proof that the former suit was for the same cause 

of action as the present suit. ‘The Plaintiffs denied its 

admissibility under the general issue; and.we are all of 
opinion that the objection cannot be supported. 


It has been long since established that under non as- 
sumpsit the Defendant may give in evidence any thing 
which shows that no debt was due at the time when-the 
action was commenced, whether it arise from an inhe- 
rent defect in the original promise or a subsequent dis- 
charge and satisfaction. And the precise point now in © 
controversy has been adjudged to be completely within 
the rule. If the former judgment had been for the 
Plaintiff, there would be no doubt that it would. have 
extinguished the demand ; and it is not less conclusive 
because it was for the Defendent. Theomigoversy had 
passed in rem judicatam, and the identlly the causes 
of action being once established, the law ygpuld not suf- 
fer themyagain to be drawn into-question. 


The second exception was taken to the decision of 
the Court admitting evidence to show that the Defen- 
dant-had a subinterest in that portion of the joint cargo 
which belonged to Lawrason—an interest which was 
not proved to have been known to or acknowledged by 
the other owners. And we are all of opinion that the 
Circuit Court erred in admitting that evidence. The 
other owners had nothing to do with any private con- 
tract betw@@n Lawrason and the Defendant. Any'right 
of retainer which the latter might have against Lawra- 
son Could be enforced only in an action against Lawra- 
son himself; but it offered no legal defence to the ex- 
press contract proved to have been made with all the 
joint owners, It might have been contended with as 
much propriety that the Defendant was entitled in such 
an action to a set off of a separate debt due from either 
of the owners.’ Nor is there any equity in such a claim 











. case be assigned for error. 
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against the Plaintiffs. As joint owners they had a lien — 
upon the proceeds for the general balance between” 


them ; and had a right to have them applied in the first 
instance in discharge of the joint debts. Whether, after 
a final settlement of the accounts of the voyage, any thi 

would have been due to Lawrason does not appear; and 
yet this evidence, admitted as it was, would have appli- 
ed the general property to discharge his private con- 
tracts, although the joint account might have finally 
turned out against him. We hold it a sound rule of 
law, that a joint contract can never be defeated by the 


mere private contract of an individual of the concern, 


to whom the other parties !:ave confided no authority 
for this purpose. Our opinion on this exception dis- 
poses also of the third, which is taken to parol evidence 





ia 





¢F 
a 


offered to show the acknowledgment of Lawrason of the | 


subinterest of the Defendant. 

The last exception is of a novel character. .The 
Plaintiffs upon the whole evidence offered to demur, 
and prayed the Court to compel the Defendant to join 
in the demurrer. ‘The Court refused to do this, and in 
our opinion their refusal was perfectly correct. 


A demir evidence is an unusual proceeding, 
and is allow@l or denied by the Court in the exercise of 
a sound discretion under all the circumstances of the 
case. The party demurring is bound to admit as true, 
not only all the facts proved by the evidence introduced 
by the other party, but also all the facts which that evi- 
dence legally may conduce to prove. It follows that it 
ought never to be admitted where the party demurring 


refuses to admit the facts which the other side attempts : 


to prove ; and it would be as little justifiable where he 
offers contradictory evidence, or attempts to establish 
inconsistent propositions, In the present case the 
Plaintiffs admit that they denied the wholegdefence of 
the Defendant, and offered evidence to contradict the 


evidence by which that defence was attempted to be sup- 
ported. ‘There would therefore have been the most . 


manifest impropriety in acceding to the prayer of the 
Plaintiffs. ry 


The Court give no opinion whether a refusal to come 
pel a party to join in a demurrer to evidence can in any 
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~ which will be produced by permitting appeals in all the 
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admitging the evidence disclosed under the second and _—v. 
third exceptions, the judgment must be reversed and the BLack. 
cause remanded with directions to award a venire facias ——-aso- 
de novo. 


LIVINGSTON, J. 


I concur with this Court in reversing the judgment 
of the Circuit Court, and for the error assigned in the 
second exception. But I give no opinion on the refusal - 
of that Court to compel the Defendant to join in the de- 
murrer to evidence which was offered by the Plaintiffs, 
not because I have any doubt of the correctness of the 
decision which a majority of the judges have formed on 
that point, but because I entertain a very strong con- 
viction, and think it my duty to express it, that such 
refusal can never be the subject of revision upon a writ 
of error—the contrary of which seems to be implied by 
the opinion just read. Such applications must ever be 
made to the discretion, of the Court which tries the 
cause, and such Court will generally be in a situation 
to decide more correctly, having all the circumstances 
of the case before it, than an appellate tribunal; and if 
it should commit a mistake-in the exercise of its mere 
discretion in refusing to compel a party to join in a de- 
murrer to evidénce, or in refusing to grant a new trial, 
or in refusing to continue a cause, or in any other mat- 
ter resting solely in discretion, I have no hesitation in 
saying that less mischief and injury will arise from 
obliging parties now and then to submit to such incon- 
veniencies, than to open a door to the endless litigation 


variety of cases of this nature which must n 

arise in the progress of every contested action, and 
which in Great Britain have neyii® yet been assigned 
for error. © 


Jounson, J. said he did not wish it to be understood 
that a writ of error would lie to a decision within the 
discretion of the Court below. 


Srory, J. said he did not mean to be understood, in 
delivering the opinion of the Court, as stating that the 
refusal to compel a party to join in demurrer to evi- 

VOL. VIE. | 78 
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évKG ‘dexice was a ground for a'writ of'error. He concurred 
©. im opinion with judge Livingston. oo 
BLACK. 


tite MARsHALn, ‘Oh. J.. On that:pomt the Court has not 
given any opinion. The former opinions of this Court 
on the subject of discretion, &c. are to be considered as 
law; but they are not to be extended further. 








THE SCHOONER ANNE | 


1813. S 
March 11th. THE UNITED STATES. 
Absent.... Topp, J. 


A libel may be cuit Court for the district of South ‘Carolina, condemm- 


reversal for ing the schooner Anne for violation ‘of the ‘non-imter- 
of sub- A 

pros aver, Course law of March-1, 1809. §6, vol. 9, p. 247. 

ments. 4 

A libel must . 

aver ‘cquahing , C. LEE, Sor the Appellant. 

all. the facts 


which consti “4, The libél in’ this case is too imperfect ‘to warrant’ 


tute the of a sentence of condemiation. ‘It dees‘not state what 


The non-inter- kind of goods were taken on board; it merely says’ cer- 


March 1.1800, 4” ‘articles prohibited bylaw. If 'they -were 'Frerich 


was in foree S00ds it was lawful to'take them on board. ‘This ‘is-a 
es the penal prosecution, and this Court has deeided jat this 
2d of March, term in the case of the Hoppet (ante p. 389.) thatthe 
1811, by virtue Offerice must be specially’ set forth in the libel. The 
. > wreuie place of lading is ‘not ‘stated, nor the time,'sothatit 
mation of Nov. may be known whether the‘act was done while the’ law 
2d, 1810. Was'in’forée. It dod not state whether the goods were 
put on board with the knowledge of the owner,‘ 6r with 
the knowledge of the master, but without naming either 
the master or the owner, it says, in the alterwative) that 
the goods were put onboard ‘with the knowledge ofthe 
owner or master. The evidence catinot cure the defects 
of the libel. 


' 2. When these goods wete put on board (between the 
2d of February and the 2d ‘of "March, 1541) the'act 6f 
i . 


THIS‘was an appeal from the senitence-of- the Cir: - 
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March 4, 1809, was not in force, unless by virtue scHooNER 
of the president’s proclamation of November 2d, 1840. aywE 
That proclamation is not set forth in the libel, se that _v. 

the act done does not appear by the libel tocbe contrary usmaTEs. 
to law. The libel ought to have stated that France —.—— 
had before the 2d of March, 1814, so revoked her edicts 

as that they ceased to violate the neutral commerce of 

the United States; and that the president had declared 

it by his proclamation. This is not like the revival or 
continuance of a law by a law; but when the revival of 

a law is to depend upon a matter of fact, the libel ought 

to state the fact, that the Court may judicially know 

whether the law be revived or not. ' 























Srory, J. This Court has decided at this term that 
the act of March 4, 1809, was in force in February, 
1811. 


C. Lez. If that point has been decided it was when 
I was not present, and shall forbear to make any fur- 
ther observations; but if it had not been decided, I 
should have adduced the new evidence communicated to 
congress by thie late documents to show that in March, 
1811, the Berlin and Milan decrees were not repealed, 
re pe the repeal did not take place till the 28th of 

pril. 


Jounson, J. That point was considered in the case 
of the furora. (Ante p. 382.) 


JonEs, contra. 


The cases of the Hoppet and the Aurora have settled 
all the points in this case, except the omission to state 
in the libel the president’s proclamation. ‘The Court 
can take nofice of the Jaw, and therefore can notice,the 
proclamation authorized by that law. 


Jonnson, J. That point was decided in the urora. 


Jonxs. ‘'Tlien.as to the objections to the form of the 
libel. This is not.a case in which:the Appellant could 
plead not guilty, and put the Unitey States upon the 
‘proof of every thing alleged. But he is:to putin his 
claim upon‘oath, like an answer to a-bill in ‘Chancery. 
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SCHOONER All that is necessary in the libel is to state, generally,» 


ANN«. the grounds on which the forfeiture is claimed. By re- 
~.  ferring to the law it is made certain. It is clear, by 
U.STATES. the terms of the law alluded to in the libel, that the 
——-——— goods must have been of British growth or manufac- 
ture; and such was the proof in the case. | 


The doctrines relative to indictments at common law 
do not apply to the case. ’ 
i w 


March 16th....MAarsHaxL, Ch. J. 


‘The sentence of the Circuit Court, in this case must 


be reversed for the defects in the libel, for the reasons _ 


stated in the case of the Hoppet. 


Sentence reversed, and the cause remanded with leave 
to amend the libel. 








1815, THE UNITED STATES 
March 16th. v. 


JANUARY AND PATTERSON. 





Absent... Topp, J. 
When a col- ERROR to the Circuit Court for the district of 


lector of re- 

aenue has gi- Kentucky - 

ven two bonds 

a This case was submitted to the Court without argu- 
ferent periods ment, and 

and with dif- 

ferent sureties, 

a promise by Duvatn, J. delivered’ the opinion of the Court as 
the supervisor follows : 
to apply his ; : : 

payments ex- 


clusiveiytothe Im this cause the opinion of the Court is required on 
ag glad a single point. The facts are these : 
although sume 


_of the pay- 
mets were 


The supervisor of the revenue, for the district of 


for money col- Ohio, in due form of law Seeee eae Arthur collec+ 
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tor of the revenue for the first division of the first sur- U. STATES 
vey of the said district. Arthur, on the 25th day of Vs 
August, 1797, together with the Defendants, his sureties, JanUARY 
executed a bond to the United States, in the penalty of & paT- 
$ 1000, with condition that Arthur should truly and TERSON. 
faithfully execute and discharge all the duties of said 
office according to law. ‘The supervisor, for greater se~ lected and paid 
curity to the government, was in the habit of renewing te Ge 
the commission, and renewing the office bond; and on given, does 
the 23d day of March, 1799, Arthur extcuted-aanther Ualted estes, 
bond to the United States with Robert Patterson surety, and does not 
in the penalty of $6000 with this condition, ¢¢ that if the swplieation > 
said Johu Arthur has truly and faithfully executed and o payments 
discharged, and shall continue truly and faithfully to ex- to > firet 
ecute and discharge, all the duties of said office, and 

shall also render and settle his accounts according to , 


law, tien the obligation to be void,” &c. 





Arthur proceeded to make the collections, and from 
the commencement of isis duty to the S0th of Junz, 1802, 
was charged with the collection of $30,584 99 4-2. 
On the settl-inent ofthis account in the year 1803, he was 
in arrear $16,181 1541-2. and suits were instituted on 

ich of the bonds. The pleadings were the same in 
both actions. There was a plea of performance to 
which the Plaintiffs reply and allege, as.a breach of the 
condition, that the Defendants have failed to collect and 
pay over the revenue arising within his district, &c. 
and are in arrear to the United States, &c..on which issue 
was joined. Pending the suits Arthur died; and they 
were prosecated to judgment against the sureties only. 


The supervisor kept one general account only against 
the collector. On the trial the Plaintiffs exhibited, on 
their part, the general account between them am the 
Defendant on which the balance, as beforementioned, 
is $16,181 454-2. They also exhibited the balance 
appearing to be due by terminating the account with the 
period when Arthur gave the second bond at the time his 
first commission was revoked, which was $6,483 59 41-2. 


The Defendants, to support the issue on their part, 
offered the deposition of a witness who proved that * 
James Morrison, the late supervisor of the revenue, in- 
formed him ‘that Arthur had paid a sufficient sum to dis- 














v. 
JANUARY 
& pat- 
TERSON. 
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uv. sravTes charge the bond first given, and-that what he had. “ 


should be so applied. After reading the deposition, the 
Plaintiffs introduced the supervisor himself to contra. 
dict the Defendants witness. In his testimony he ad- 
mits that the payments made by Arthur if applied ta 
the first bond would discharge it; anu that he 

have frequently told January and others, that the whole 
of the bond would be paid off, if the payments made a 
Arthur were appropriated exclusively to its dischar: 


and that he himself had entertained the opinion a 


they ought to be so applied. ‘To repel tlie testimony 
of the supervisor and to support that of their witness, 
the Defendants produced a clerk in the supervisor's of- 
fice, who proved « that the Defendant, January, several 
times called at the office of the supervisor on the subs 
«ject of his bond, expressed his uneasiness about its 
‘remaining out and his desire to get it up. That the 
«* supervisor assured him that Arthur had paid enough to 
“és discharge that bond, and that he might make himself 
«easy ; vut refused to give up the bond because he vin bis 
«that such bonds ought to remain as vouchers in his 
“ office. 


The Plaintiffs, on ‘this state of the case, moved the 
Court to instruct the jury, that the promise of the su- 
pervisor as to the application of the payments in dis- 
charge of the bond, was not of itself an appropria- 
tion of the payments, unless it was followed by some 
act of appropriation. The Court over-ruled the mo- 
tion, and, at the instance of the Defendants, instructed 
the jury that if they. believed that the sapervisor had 
made the election and promise as proven, it was a de- 
claration of his election how the payments made. by 
Arthur should be ‘applied ; and that. whether a formal 
entry, in the books of their appropriation, correspond- 
ing with that election, were made‘or not, was immaterial, 
and that the jury ‘ought to consider the application as 
made. 


To the opinion of the Court thus given, the Plaintiffs 
excepted, and this Court must now decide as to the cor- 
rectness of the opinion of the Court below. 


The law, with respect to the application of particular 
payments when thedebtor owes distinct debts, has dong 
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since been settled. The debtor has the option, if he uv. staTEs 
thinks fit to exercise it, and may direct the ‘application _v. 

of any particular payment at the time of making it. If sanuary 
he neglects to make the application, the creditor may & rar- 
make it; if he also neglects to apply the payment, the TERSON. 
law i ‘make the application. — 





/ 


is case a majority of the Court is of opinion 
eas th€ rule adopted in ordinary cases is not lica- 
ble to a case circumstanced as this is ; where eiv- 
er is a public officer not interested in the event vot the 
suit, and who receives on account of the United States, 
where the payments are indiscriminately. made, and 
where different sureties, under distinct obligations, are 
interested. It will be generally admitted that monies 
arising due, and collected subsequently to the execution 
of the second bond, cannot be applied to the discharge 
of the first bond, without manifest injury to the.surety 
in the.second bond: and vice versa, justice between the 
different sureties can only be done by reference to the 
collector’s books, and the evidence which they contain 
may be supported by parol testimony, if any in the 


possession of the partiesgyterested. 


‘Fhe Coart is of opinion that the Circuit Court erred 
in the opinion given, and that it. be reversed. 


Judgment reversed. 








THE UNITED STATES wv. PATTERSON. 4813. 








March 16th. 
Absent....Tonn, J. 
“THIS was also.a writ of error to the Circuit Court, A debtor of 
for the district of Kentucky. a a 
puts evidence 
The case was submitted without argument, and Dv- = Seoeit im i 
VALL, J. delivered the opinion of the Court, as follows : to the hands 
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vu.sTaTes This case has been considered in connexion with 
v. that against January & Patterson. ° 
PATTER- 

SON. A suit was instituted on the bond dated 23d March, 
——-—— 1799, against Arthur & Patterson ; and pending the. 
sf.o.gublia. ok gait Arthur died., The Defendant pleaded performance, ° 
Late! Sui, to which the Plaintiffs replied, alleging as a breach of 
to collect and’ the condition, that the stipulations therein contained had 
apply the m- not been performed, and that the Defendant w4 in ar: 
ceived, to the Pear €@ the Plaintiffs, the sum of $ 16,484 15 1-2; &e, 


credit of such 9n which issue was joined. 
debtor in aec- . . 
count with the ‘ “y ° . : 

United States, The evidence, exhibited in the suit against January 


rapt pan | & Patterson, was produced: in this case. On the. tri 


until the mo- the Defendant took several exceptions, but not having 
ncy gets into’ appealed, they are not open to examination. 


» the hands of a 








public officer : 
of the United The Plaintiffs also took an exception to the allow- 


States entitled 


to receive it, ance of a credit to the Defendant. The supervisor had © 
lis being inthe received the evidence of a number of outstanding debts | 


— i A due to Arthur, which he undertook to collect, and pro- 
son who at mised to apply the proceeds to Arthur’s credit. Among 
the time when them was the bond of B & Moore, which was 


the claims 


were put into sued ; at the trial of this it, it appeared that the 


his hands for amount of that bond had actually come into the hands of 
collection was 


a public ofi- the agent of the person who had been supervisors but that 
cer of the Office being extinct, it was contended on the part of the 


pate ay ge United States, that the payment could not be considered as 
ceivedebts a payment to government. The Court was of a different 
due tothe U- opinion, and instructed the jury accordingly ; to which 
nited States, rags 7 . 

bat whose of Opinion of the Court, an exception was taken, and a 
fice became writof error prosecuted. 

extinct before 

thé money 


was received This Court.is of opinion, that the Circuit Court er- 


by his agent, red in the decision thus made. The reception of. the 


to entitle such outstanding debts by the supervisor, for the purpose of 


debtor toa having suits commenced for the recovery of them, was 
eredit in ac- ° 
count with the an accommodation to the Defendant, who could not be 


hited States justly entitled to credit until the money was in the hands 


of some public officer authorized to receive it. 


Judgment reversed. 
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LIVINGSTON wv. DORGENOIS. 1813. 
Feb. 18th. 











Absent.,..Ltvineston, J. and Toop, J. 


THIS was a writ of error to the District-Court of A writ of ex- 
the United States for the District of Orleans, in a suit 1 2°Cs not 
brought in that Court, by Edward Livingston against of the Court 


F. I. Le Breton Dorgenocis marshal of the territory of below & sty 


d- 
Orleans, according to the forms of the civil law as es. sage finally 
tablished in that territory. fon ofthe a 


orney for the 
The petition of E. Livingston stated, that one John United States, 
Gravier, on the 30th of April, 1803, was an inhabitant sch the Ue 
of the province of Louisiana; that he was the ownef nited States ~ 
and possessor of a plantation or parcel of land adjoin- aye uot par 
ing, and next above the city of New Orleans, and tet Fo “a 
bounded in front on the river Mississippi, which had ward x man- 
been uninterruptedly owned and possessed: by himself, — 2 
and those under whom he claimed, for upwards of eighty a procedendo. 
years. That the said plantation or parcel of land had 
then, to wit, on the said 30th day of April, and long 
before, been greatly increased by the alluvion of the 
said river, which had always, from the several periods 
of its increase, been considered, possessed, and law- 
fully held, as parcel of the said tract of land, by the 


said Gravier and those under whom he. held. 


That the mayor, aldermen, and inhabitants of the 
city of New Orleans having, under some pretence of 
title to the said alluvion, or to a servitude therein, com- 
mitted divers trespasses on the said land, the said John 
Gravier filed his petition in the Superior Court of the 
territory of Orleans, being a Court of competent juris- 
diction, and from whose judgment there is no appeal, 
praying for an injunction against the said trespasses, 
and that he might be quieted in tle possession of the 
said land. And that such proceedings were had, in the 
said Court, on the said petition, that it was finally ad- 

~ judged and decreed, that the said John Gravier should 
be quieted in his lawful enjoyment of the said alluvion, 
and that an injunction, before granted, should be made 
perpetual, which judgment was carried into execution. 
Aftr which, the petitioner aa took possession, 
_ VOL. VIE. 
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under Gravier, of the property in question, which he 
held as the legal owner in fee, by virtue of sundry con- 
veyances from Gravier, and others who legally held 
under him; and that the possession of Gravier, in which 
le was quieted by the said decree, was legally and un- 
interruptedly transmitted to the petitioner, Livingston, 
and that he held the same until the 25th of January, 
1808, when he was forcibly dispossessed by the De- 
fendant, the marshal of the district of Orleans, who 
still retains the possession thereof, contrary to law. 


The petitioner then prays that, in the first instance, 
without prejudice to his further claims, he may be re- 
stored to the possession of which he has been illegally 
deprived, and may have such further and other relief 
as the nature of his case may require. 


To this petition the Defendant answered, and plead- 
ed in bar, that before and on the 25th of January, 1808, 


he was marshal of the district of Orleans, and in his _ 


official capacity received from the president of the Unit- 
ed States, an instruction or mandate, to remove from 


the lands in question, all such persons as should be . 


found thereon, and who should have taken possession 
thereof, or settled thereon since the 3d of March, 1807, 
which instruction or mandate was communicated to the 
Defendant officially, by the direction of the President of 
the United States, in a letter written by James Madi- 
son, then secretary of state, which letter is in the 
words and figures following, viz. 


«‘ Department of State, Nov. 50, 1807. 
* SIR, 


«‘In pursuance of the provisions of the act of Uon- 
gress, “to prevent settlements on lands ceded to the 


«* United States, until authorized by law,” I am di-' 


rected by the president to instruct you to remove imme- 
diately from the land known and called by the name of 
the Battare, in front of the suburb St. Mary, of the 
city of New Orleans, which was ceded to the United 
States by the treaty with France, and the settlement of 
which has not been authorized by any law of the Unit- 
ed States, all persons who shall be found on the samey 
and who slall have taken possession or settled thereon 
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since the 3d day of March, in the year 1807. Should any x1vinos- 


aid be necessary you will call for the assistance of the 
good citizens of the district, as the posse comitatus, or 
civil power of the territory. 


I have the honour to be, <asldiguasbapenaaand 


Very respectfully, sir, 
Your obedient servant, 
JAMES MADISON, 


“ Francis Joseph Le Breton Dorgenois, Esq. 
marshal of the Orleans territory.” 


And that the Defendant did accordingly, on the said 
25th day of January, as marshal as aforesaid, and in 
obedience to the said instruction or mandate of the pre- 
sident, remove the Plaintiff and his servants from the 
lands aforesaid, the same having been taken possession 
of by the Plaintiff since the 3d of March, 1807, which 
said removal is the same, which the Plaintiff has set 
forth in his petition, and this he is ready to verify, &c. 


To this plea there was a general demurrer and join- 
der; but upon the day assigned for the argument, 
“ Tully Robinson, esq. attorney for the United States, 
* moved the Court that the proceedings be stayed, upon 
“a suggestion that the suit is fictitious and collusive ; 
“that the Defendant is entirely uninterested in the 
* cause, not having (though impliedly admitting by the 
“pleadings that he has) any right of property or pos- 
“session in the tract or parcel of land called the Bat- 
“ture, but that the said suit is carried on for the sole 
‘‘ purpose of affecting the interest of a third party, to 
“wit, of the United States, and of obtaining the pos- 
“session from them.”” Whereupon sundry documents 
were filed in support of the suggestion, and against it ; 
and the Plaintiff offered to consent that the United 
States should intervene in the cause, but the counsel 
with the attorney for the United States replied that the 
offer could not be accepted, because the United States 
could not be made Defendants in any case. The mo- 
tion of the attorney for the United States was thereupon 
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argued, and the Court having taken time to considey, 
and having also granted a re-bearing, ultimately de- 
creed that the proceedings should be « finally stayed ;” 
whereupon the Plaintiff sued out his writ of error te 
the Supréme Court of the United States. 


P. B. Key, for the Plaintiff in error, contended, 


1. That the suggestion of the district attorney: ought. 
not to have been received to stay the proceedings. 


2. That the rights of the United States (if they had 
any) could not have been injured by a decision in this 
case. 


$. That to protect the interest of the United States, 
they had a clear adequate remedy by intervention, as 
known and used in the civil law. 


4. A proceeding so novel and extraordinary, and so 
pregnant with mischievous consequences, ought to be 
supported by clear law, or decided usage and practice. 


If proceedings are to be stayed at the mere suggestion 
of interest in the United States, it will be in the power 
of the district attorney, at any time, to stay proceed- 
ings in any cause by such a suggestion. 


There is neither statute law nor practice to justify 
such a proceeding, nor can it be sustained by analogy 
to those cases in which Courts of law have sometimes 
stayed the proceedings at the suggestion of a third par- 
ty. ‘There is no case in which they have been stayed 
upon the mere allegation of the interest of such party, or 
upon the mere suggestion of collusion. 


It is only incases where the testimony leads to inde- 
cency, and is contra bonos mores ; or where the peace of 
families, and the happiness and reputation of indivi- 
duas are put to hazard by actions founded upon wagers 
made by indifferent persons, and where the injured 
party would be without remedy, that the Court will in- 
terfere to stay proceelings, as in the case of Da Costa 


v. Jones, Coup. 729, and Cox v. Phillips. Ca. Temp. 
Hardw. 237. 
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Here it is a mere suggestion of property in the United x1vincs- 
States, vho, if they have any right, have a remedy.. ‘Tow 
That right, if any, cannot’be affected by this suit. 0. 

DORGE- 

2. The question before the Court upon the demurrer  Nots. 
is, was the Defendant justified in removing the Plaintiff 
from his possession? If he was not, the Plaintiff is en- 
titled to restoration to his possession with damages, but 
the right of the United States is not affected. If the 
Defendant was justified, then there is an end of the 
Plaintiff’s case. The judgment in this case cannot be 
given in-evidence against the United States. It is res 
inter alios acta. 


If this « suggestion” prevails, the Plaintiff is ruin- 
ed, because the United States are not suable, and he has 
no redress, however illegal the conduct of the officer who 
removed him. 


Whenever the United States have a right, they mast 
prosecute for the recovery of it. There is no obstacle 
in the way. It is every days practice. In a case of 

, trover for a ship between individuals, the United States 
would not be permitted to stay proceedings upon a sug- 
gestion that the suit was collusive—that neither of -the 
parties had possession or property in the ship, but that 
she was forfeited to the United States. 


3. But the United States had a clear adequate remedy 
to protect their rights by intervention, as known and 
used in the civil law. In 2 Domat 676, the proceeding 
by intervention is defined. The petition of intervention 
ought to set out the interest of the party, with his 
proofs ; the parties litigant are called upon to answer ; 
and the party intervening is considered as Plaintiff. 
This is what the Plaintiff offered to permit the United 
States to do, but they refused, .* because the United 
‘+ States ceuld not be made Defendant ;” whereas the pro- 
cess of intervention would have made them Plaintiff. 
But the reason is obvious ; intervention would have 
obliged them to shew and establish their title; which 
they could not do, and therefore they resorted to this 
extraordinary mode of suggestion for the purpose of 
avoiding a judicial investigation of their right. 
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uivinGs- ‘The consequences of such a proceeding, if support- _— 
Ton ed, are too serious and glaring not to be perceived by a 
v. the Court. pen 
inate 
NOIs. PinkNEY, Attorney: General, pro 
Stated that he did not appear for the United States, nor jad 
for Dorgenois. The writ oferroris not against Dorgenvis, lie 
but against the United States. Yet no citation had been tw 
served on the United States or their attorney. He appeared of 
as amicus curtee, and objected to the Court’s hearing ex a4 
| parte affidavits to prove the value of the matter in dispute r 
| to be more than 2,000 dollars ; but the Court over-ruled his 3 
| jection, and heard the affidavits. 
On a subsequent day, he stated that he should confine if 
| his argument to two questions. Cc 
4. Has this Court any jurisdiction of the cause? Is P 
it before them? and ° 
2d. How shall it be disposed of? . ’ . 


4. The cause is not before this Court. The writ of 4 
error has issued improvidently. There is no authority é 
nor precedent for a writ of error in such a proceeding. i 
It is not a judgment; and a writ of error at common f 
law, as well as by statute, lies only to a final judgment. 
This was not a final judgment ; for the complaint is, ; 
that the Court below refused to pronounce a final judg- 
ment. ‘This proceeding is not between the parties to 
the suit. It was equally adverse to Dorgenois as to Li- 
vingston. It is not defended by Dorgenois. He oppos- 
ed the motion, and had as good a right to do so as Li- 
vingston. He had aright to go on and get judgment 
for his costs, if the law was on his side. Ifthe motion 
of the district attorney had failed, Dorgenois could not 
have had a writ of error. Nor could the United States. 
No person who is not a party or privy can have a writ 
of error. If it bea right, it ought to be reciprocal. 
‘There are no authorities directly in point, because the 
ease must be rare; but in. analogous cases no writ of 
error lies. The prayer for the benefit of clergy, which 
intervenes and prevents the attainder, produces a final 
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stay of the proceedings ; yet no writ of error lies, be- Lavanes- 
cause it was no judgment. The only remedy isa certi- TON 
orari to bring the case into the crown office. Cro. El. Vs 
489. Long’s case. 9 Viner, 476, pl. 2. id. 480, pl.1$. DORGE- 
So in the case of recusancy, where the conviction is by Nols. 
proclamation, error will not lie, because there was no ——-——— 
judgment. So in the case of prohibition, error will not 

lie for refusing a prohibition, consequently it will not 

lie on the granting it. There is a strong analogy be- 

tween that case and the present, which is in the nature 

of a prohibition. 41 Salk.236. So the refusal to grant 

a new trial, or to continue a cause, &c. are not the 

ground of a writ of error. 4 Henning, 222. 4 Cranchy 

$24. 2 Binney, 80, 93. 6 East, 633. 


2. But if this Court is in possession of the cause, and 
if the merits of the case are. against the Plaintiff, the 
Court can have no motive to interfere, or to reverse the 
proceedings. 


The Plaintiff never could be entitled to recover. He 
brought his action 18 months after the cause of action 
accrued ; and the general rule of the civil law is, that 
it must be prosecuted within one year if the sole ground 
of action be the unlawful force. There is only one ex- 
ception, which is where the Defendant continues inthe 
possession thus unlawfully and forcibly acquired. If the 
force be removed within the year, the action must be 
brought within the year. ‘The action in the civil lawis 
called Interdictum unde vi. L. 4. ff. d. tit. devi et vi-ar- 
mata. 2 Pothier, 103. Of possession and prescription, cs 
6, §24 5. 7 Pothier’s posthumous works, 258, 259, c. 
13, art. 3. 


The Plaintiff’s own case shows, that the force was 
more than a year before his suit, and was discontinued 
within the year. The Defendant was not in possession 
when the suit was brought. But it is said that the li- 
mitation ought to have been pleaded, by analogy to the 
common law. At common law it was first decided, that 
if it appeared by the Plaintiff’s declaration. that his 
claim was within the statute of limitations, it need not 
be pleaded. 


Afterwards it was held necessary to plead it, that the 
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Livines- Plaintiff might have notice, and reply the exceptions, 
Tox But in the civil law there are no exceptions. It is not 
v. necessary to plead the limitation. If Dorgenois did 
DoRGE- not take’ advantage of the limitation in his favor, it ig 
Nois. evidence of collusion. 





But without insisting on this defence, the justification 
set up by the Defendant is sufficient. This Court will 
look into it to support the proceedings, but not to reverse 
them. 


The plea sets up the act of Congress, and the order 
of the president. Every government causes its rights 
to be protected in the same way. Iw every republic wé 
find the same. It was so in Rome, Sparta, Athens, 
&c. The act of congress was indispensible. Its sole 
object was to guard against intrusions—to preserve the 
status quo. The president is to exercise a judicial power 
in deciding whether it be a case in which he was to ex- 
ecute the law. Wherever he was of opinion that the 
lands had been ceded to the United States, and that the 
settlement thereof had not been authorized by any law 
of the United States, and that a person had settled 
thereon since the 3d of March, 1807, it was his duty 
to execute the law. The instructions to the marshal 
stated, that the lands had been ceded to the United 
States, and that the settlement thereof had not been 
authorized by any law of the United States, but did not 
state the fact that there had been an intrusion into those 
lands since the 8d. of. March, 1807. The president 
might have had an inquest to ascertain that fact, but he 
was not bound to do so. He left that fact to be decided 
by the marshal, who found that there had been such att 
intrusion. If the president had jurisdiction to issue the 
warrant, the marshal was justified in obeying it, wlie- 
ther the president decided right or wrong. If on the 
face of the warrant the jurisdiction be asserted, al- 
though falsely asserted, he is bound to obey. He can- 
not say that the president has over-stepped his autho- 
rity. The contrary doctrine would make the inferior 
the appellate tribunal. He is only to look to his pre- 
cept. He could not inquire whether the United States 
had title or not. .The president could not execute the 
law personally. He must act by inferior agents. An 
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officer who has an execution, on the face of which all LIVINGS- 
4 appears right, is justified. TON 
. Vv. 
is 


But another ground of objection to the justification DORGE- 
is, that the warrant does not state that the intrusion NoIs. 
was since the act. The president had a right toi- —-— 
i quire, or to substitute an agent to make the inquiry. 

But the justification states the fact, that the lands were 
- ceded to the United States, and that the’ Plaintiff had 
intruded since the act. If the marshal were not com- 
petent to ascertain that fact, yet it appears from the 
other proceedings. If Gravier’s possession be Livings- 
ton’s possession, then the fact is stated, that Gravier’s 
possession was since the act. 


d It is immaterial whether the United States had title 
: ornot. If the president had authority to decide, his 
decision is conclusive as to the officer. It differs from 
a cummon case where a man cannot delegate an autho- 
rity further than he has title. Independent of the ques- 
tion of title, the act of congress has given the presi- 
dent a judicial authority to ascertain facts, and to issue 
his warrant thereon. 


Another objection to the Plaintiff’s claim is, that the 
United States are not suable. The judgment would 
have been nominally against the marshal, but would 
have affected the title of the United States. The exe- 
cution, upon the judgment in an action of interdictum 
| unde vi, is conclusive as to the possession. If the agente 
| of government may be sued, all its rights may be sub- 
| jected to judicial cognizance. The non-suability of go- 
vernment prevents the judicial’ decision directly on the 
property or righis of the government so as to affect per- ° 
stat & the interests of the United’ States. A con- 
trary doctrine would be inconsistent with sovereignty. 
There are cases of forfeiture, &c. where the United 
States are Plaintiffs, and there may be cases in which 
they may authorize suits to be brought against them- 
selves. 


— aw A aS Se ee 


It is immaterial whether the United States show their 
title or not. It is sufficient if it be set up; or if that 
question he necessarily in contest. That the right of 
the United States was in — appears from the pre- 
VOL. Vil. 
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Livings- sident’s message to congress, communicating his pro- 
ron ceedings relative to the batture, which the Plaintiff 


v. has produced in evidence. 
DORGE- 
NOIS. The case has been thus far considered, on the suppo- 





—— sition that the plea of justification by the marshal is 
a good defence in law. But if it be an imperfect de- 
fence, will this Court send the cause back to be risked 
by such a defence, or to be abandoned or betrayed? It 
is clear that the United States claim title, and this Court 
will take care of the interest of the United States. 


It is said that the Plaintiff was willing that the Unit- 
ed States should intervene. But ‘who has authority to 
intervene, and submit the rights of the United States to 
judicial investigation ? The president had no such right. 
But if they were to intervene, it must be as auxiliary 
either to the Plaintiff or the Defendant. The judge 
was therefore driven to stay tlie pr oceedings. ‘He could 
not compel the Defendant to amend his defence. The 
government could not intervene as an individual may. 
It cannot submit its rights as Defendant. Probably the 
imperial code provided for the protection of the impe- 
rial rights. By: analogy the United States ought to 
have the same privilege. If the defence be not good, 
there is no remedy for the United States but to stay the 
proceedings. 


Every Court has such a discretion to stay proceed- 
ings whit the feelings, &c. of third persons, are 
injured ; a fortiori where the interests of the United 
States are concerned, even in cases where there is no 
collusion. But where there is collusion, the right is 
unquestionable. 


If this Court should reverse the decision of the judge, 
it can only send the case back with directions to pro- 
ceed in the cause. 


‘ 


Harper, in reply, observed, 


That he should be alarmed for himself and for his fellow 
citizens of the United States, if it could be supposed 
necessary to reply to many of tlie positions advanced 

_ by the attorney general. They find their refutation, 
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but in the heart of every person who hears them. 


not only in the universal understanding of the country, LIvINGs- 


® 


TON 
v. 


This case has no analogy to that of Cox, where the poréE- 


suit was only a pretext to intermeddle with the do- 


mestic concerns of third persons, and to harrow up —— 


their feelings. 


The government of the United States has no greater 
right to stay the proceedings in .a suit between third 
persons, than any other individual; and no individual 
can stay the proceedings in: such cases upon the mere 
suggestion of interest or collusion, without becoming a 
party to the suit. It is true that the United States can- 
not be brought into Court as Defendant in all cases ; 
but shall it therefore come when it pleases, and inter- 
fere in private concerns? It is sufficient that it can 
seize what it pleases, and hold what it seizes, without 
being compellable to account. But it is the only civiliz- 
ed government that refuses to submit its rights to judi- 
cial decision. | 


The question of collusion, being a question of fact 
only, he rested upon the argument of the Appellant as 
contained in his printed statement of the case. 


The action interdictum unde vi, is a possessory ac- 
tion only ; and the only question is the forcible entry, 
and its legality. The title does not-comeé in question. 
The only question is concerning the force and the da- 
mages. It was the only action he could have brought, 
If there had been a question of title, he might have had 
the actio utilis with his possessory action. If the Unit- 
ed States had an interest, it ought to have been shewn, 
In the case of thedirect taxes, president WASHINGTON did 
not think that the dignity of the United States forbade 
a judicial investigation. He directed acase to be made 
and argued at the expense of the United States. 


But the defence of the Appellee is wholly untenable. 
It is no justification. ‘The warrant of the president is 
not authorized by the act of congress, (March 3d, 1807, 
vol. 8, p. 317.) The party to be ousted under the au- 
thority of that law must be one who had taken posses- 
sion since the 3d of March, 1807. It does not apply to 
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one who had received peaceable possession from one who 
was in peaceable possession before and on that day. Its 
object was to prevent intrusion by strangers into the 
vacant lands ceded by the treaty. It means an original 
taking, not receiving a derivative possession. It must 
appear also that these lands were ceded. But they were 
not ceded. The cession was only of vacant lands. But 
the estate to which this allwvion had accrued, was in 

ssession of Gravier at the time of the treaty, and 

ad been in his possession, and in that of those under 
whom he claimed, for more than 80 years. The allu- 
vion had been judicially decided to be the private pro- 
perty of Gravier by a competent tribunal, whose deci- 
sion was conclusive. 


But there is another fatal objection to the defence, 
which is, that the act of 1807 did not apply to any 
claims under French or Sp:nish grants, until the board 
of commissioners appointed by virtne of the act of con- 
gress of 1805, vol. 7, pa 291, 295, § 4. should have re- 
jected them, or until they should be rejected hy the se- 
cretary of the treasury, or by congress, to whom there 
was a right of appeal. The report of this board of 
commissioners was not made until January, 1812, and 
was not transmitted to congress by the secretary of the 
treasury until November, 1812, long subsequent to the 
forcible removal of the Appellant. 


The defence ought to have averred that this claim 
had been submitted to the board of commissioners and 
rejected, &c. 


It is said that the action interdictum unde vi is an an- 
nual action. But it is also stated in the books, that if 
the spoliator remain in possession, it may be brought 
at any time. The Plaintiff states the Defendant to be 
in possession, and the fact is admitted by the Defen- 
dant. But it is said the truth of the fact is not so. 
Yet it appears that_the “Defendant took possession by 
force, and kept the Plaintiff out, and has not delivered 
the possession to any body else. The United States 
disclaimed possession, The possession, therefore, is to 
be presumed to remain with the Defendant. 


It is objected that a writ of error does not lic in’ such 
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acase. Itmay be admitted that at common law this is L1vines- 
not such a jadgment as will support a writ of error. Ton 
But in the civil law, in equity, in admiralty and eccle- v. 
siastical cases, every decree or sentence of dismissal porGE- 
may be appealed from. But it is said not to bea final ors. 
sentence, because the Court below may rescind it at any 

time. A decree that a judgment shall be finally staid 

is a final decree, as much as a decree dismissing the 

bill. 


It is also objected, that if the cause be sent back, the 
United States cannot have a hearing. But the United 
States may intervene, which is a process analogous to 
a bill of interpleader. It is not true that they cannot 
intervene but as auxiliary to the Plaintiff or Defend- 
ant. This is shewn by Pothier, cited by the attorney 
general. He speaks throughout of the right of the 
third person who intervenes. But if the United States 
cannot intervene without joining one or the other party, 
why not join the Defendant who claims under the Unit- 
ed States? If his defence is imperfect, why not help 
him? If collusive, why not make a better? 


Even under the Roman civil law, the EMPEROR him- 
self cannot by rescript affect the property of a person 
who has not been heard. Code, tit. 4.. Corp. Jur. civ. 

‘vol. 2, p. 258. 
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March 16th....The counsel for the Appellant dismissed 
his writ of error, and prayed a mandamus nisi to the 
judge of the District Court of Orleans in the nature of 
a procedendo, which was granted. 


Mandamus nisi awarded. 











OTIS v. BACON. 
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Absent....Tonp, J. 


ERROR to the Supreme Judicial Court of the, oo iin 
‘state of Massachusetts, in a case involving the construc- section of the 
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ors tion of an act of congress, and the justification of an 

v. officer of the United States, claiming justification under 

BACON. such act: the decision of the Court below being against 
the justification thus set up. 


act of 25th 
we ~ aah The case was this: Bacon, the Defendant in error, 
the collector having obtained permission to import a cargo of flour 
liad vo right from Baltimore into the port of Barnstable, arrived 
and cargo after With his cargo at a place called the Mud-hole in the 
_ rg or district and port of Barnstable on the 2d of October, 
destination, un- 14808, and on the 3d obtained from Joseph Otis, the col- 
oe Cama lector of the port, a permit to land the cargo. On the 
tended to vio: M€Xt day the vessel and cargo were seized by Simeon 
Iate the em- Crowell, the inspector of the port. Bacon called at the 
bargo; and _collector’s office to enquire into the cause of the seizure, 
could not be and was informed by Joseph Otis, the collector, that he 
justified by i»- had not authorized it. But William Otis, the deputy 
the secretary COllector, in answer to an offer by Bacon to give bond 
of the treasu- and security to any amount if he would release the ves- 
73> nor by the sel and cargo, said «I have got your vessel and I will 
the president. keep her.’’?, Bacon then abandoned the property to 
William Otis, the Plaintiff in error, and made a protest 
and abandonment before a notary public. On the 3d 
day after the seizure, Crowell removed the vessel to 
Bass river, six miles south-east of the Mud-hole, and 
on the 43th of October 233 barrels and 49 half barrels 
of the flour Were landed and stowed in Crowell’s house, 
The vessel and the residue of the cargo was afterwards 
carried away by persons unknown, and the cargo sold 


in the West Indies 





Bacon brought his action of trover against Joseph 
Otis, the collector, William Otis, the deputy collector, 
and Simeon Crowell, the inspector. Joseph Otis. died 
. before the trial, and Crowell was never taken. 


At the trial William Otis, the Plaintiff in error, re- 
lied on the 44th section of the act of congress of the 
25th of April, 1808, vol. 9. p. 150, by which it is enact- 
ed, «* That the collectors of the customs be, and they 
‘are hereby respectively authorized to detain any ves- 
‘« sel ostensibly bound with a cargo to some other port 
‘of the United States, whenever, in their opinions, the 
‘¢ intention is to violate or evade any of the provisions 
‘of the acts laying an embargo, until the decision of 
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the president of the United States be had thereupon,”  orT1s 
and offered in evidence certain letters from the secre- v. 
tary of the treasury, containing instructions to the cul- BACON. 
lector, and stating that the president had confirmed the ——-—— 
detention of the vessel: also written orders from Joseph 

Otis, the collector, to Crowell, the inspector, to seize 

the vessel and land the cargo. And also offered evi- 

dence that an unusually large quantity of flour had been 
imported into Barnstable about the same time, and also 

evidence of the declarations of the mate of the vessel 

the day before she was carried off; all of which evi- 

dence was rejected by the Court. 


The judge instructed the jury that if they believed 
the testimony relative to the declarations of William 
Otis, and the other circumstances, it maintained the is- 
sue on the part of Bacon. 


And also, that the collector had no right, under the 
circumstances, to detain the vessel, she having arrived 
at her port of destination and obtained a permit to un- 
lade. | 


And further, that if the collector had power to detain 
the vessel, his authority did not extend to the seizure 
of the cargo, which seizure was, of itself, unlawful, and 
a conversion of the cargo. 


And that if Bacon had been aiding in forceably rescu- 
ing the vessel and cargo, and had obtained any benefit 
from it, the verdict must be for the Defendant. 


The Defendant took a bill of exceptions, and, the 
verdict and judgment being against him, brought his 
a of error under the 25th section of the judiciary act 
er 1789, 


Joxxs, for the Plaintiff in error. 


The declarations of the Defendant were not sufficient 
evidence of the trover and conversion, and there was 
no evidence that he did any act. The judge ought to 
have left the jury to draw their own inference from 


_ those declarations. 
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The vessel had not in fact arrived at her port of dés- 
tination. Her clearance was for Yarmouth, which, al- 
though within the district of Barnstable, is six niiles 
distant ; she might even have gone to Provincetown on 
the other side of. Cape Cod. 


Part of the defence was that the vessel] was carried’ 
off by collusion with the Plaintiff, and yet the judge 
rejected the principal evidence which connected him 
with the transaction, the declarations of Martin, the 
mate, who ran away with the vessel and sold the cargo . 


at Nevis. 


The judge also rejected the evidence tending to show 
the motives for a fraudulent voyage, and the grounds 
of suspicion which the collector had. 


He rejected also the letters of instruction from the 
secretary of the treasury, and the letter giving notice 
that the president had confirmed the detention of the 
vessel, which, even if they were not authorized by law, 
were yet good evidence in mitigation of damages. 


Amory and P. B. Key, contra. 


If the collector had no right to detain the vessel under 
any instructions which could be givin, the letters offer- 
ed in evidence must have been immaterial, .and there- 
fore inadmissible. 


She was not ostensibly bound to any other port—she 
had arrived and obtained a permit to land her cargo. 
Yarmouth was not another port, it was part of the same 
port of Barnstable. : 


If a judge tells the jury that a fact is proved, when it 
is not, it is not an error in law. The jury are not 
bound to regard the opinion of the judge as to the ex- 
istence of a fact. The sufficiency of any fact or facts — 
to maintain the issue is a matter of law, and the in- 
struction of the judge upon that point is proper. 


As to the instructions, if they were merely conforma- 
ble to the law they were immaterial; and if contrary 
to law, inadmissible. 
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In trover, what is not a justification cannot be given oTts 
in evidence in mitigation of damages. The damages v. 
are the value of the article. converted. Vindictive BACON. 
damages are not te be given. It is a mere indemnifica- ——-——— 
tion that is sought. ; . 


As to the declarations of Martin: he is not proved 
to be the agent of the Plaintiff. Why was he not ex- 
amined as a witness? 


Jones, vm reply. 


The judge ought to have told the jury that if they 
found Martin to be the Plaintiff’s agent, then his de- 
clarations were evidence, otherwise not. 


The president’s confirniation’ of the scizure ‘was s 
justification under the previsions of the law: 


The jury may give vindictive damages in trover, if 
they will. Evidence may therefore be given in miti- 
- gation. . 


March 17th....Wasnineton, J. delivered the opinion 
of the Gourt as follows : 


This is an appeal from the Supreme Judicial Court 
of the commonwealth of Massachusctts, under the 25th 
section of the judiciary law. The judgment complained 
of vas rendered in an action of trover and conversion, 
broaght by the Appellee against Joseph Otis, Crowell 
and the Appellant for taking and conve a quantity 
of flour, the property of the Appellee. trial took 
place between the agin eam Appellant, Joseph Otis 
having died after commencement of the suit; and 
the process not having been served on Crowell. The 
verdict having been in favor of the Plaintiff, the Appel- 
lee, judgment was rendered thereupon in his favor. 


By a bill of exceptions taken to the charge of the 
Court the following facts appear to have been given in 
evidence: That. Bacon having obtained from the go- 
vernor of Massachusetts such a certificate as authorized 
him under a provision in one of the embargo laws to 


transport a cargo of flour from séme of the southern 
VOL. VII. ' 76 
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states to the district of Barnstable, did accordingly pro- 
cure such a cargo at Baltimore and ‘arrived with ‘ft’ in. 

the schooner Ath, at ‘a place called the Mud-hole, in 

the port and district of Barnstable, on the 2d of Octo» 

ber, 1808. On the 3d of the same morith a permit to 

land the cargo was granted by Joseph Otis, the collec- 

tor of the port. The day following the vessel and car-" 
go Were seized by Crowell, the inspector of the port. 

Bacon immediately called at the collector’s office to en- 

quire into the cause of the seizure, and was informed . 
by Joseph Otis that he had not authorized it. But— 
William Otis, the depaty collector, in answer to an’) 
offer made by Bacon to give bond and security to any 
amount if he would release the vessel, ‘said, “T-have got — 
your vessel and [ will Keep her.” The offer to give ~ 
bond not to go any where with the vessel and cargo 
was repeated, but William Otis refused to give her up. 
Bacon then proposed to*untade the vessel and again ‘of- 
fered bonds, which Otis, the Appellant, refused, and — 
said, « you may see the flour landed, but you shall not — 
have it after it is landed.” ‘The Appellee then abandon- - 

ed the property to the Appellant, and the next day made® 
a protest and abandoned before a notary public. The 
seizure aid detention of the vessel and cargo by Crow- 
ell is fully proved. On the third day after the seizure 
Crowell removed the vessel te Bass river, six miles 
south-east of Mad-holes and on the 43th of ‘October 
233 barrels and 49 half barrels of the flour were landed 
aml delivered to the Appellee: The vessel, with the 
residue of the cargo, for the conversion of which resi- 
due this suit was brought, was afterwards carried away 
by persons unknown, and the cargo sold in the West 
Indies. 
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Upon this evidence the Court charged the jury that - 
if they believed the evidence of the declaration of Wil- 
liam Otis, and of the other circumstances in this case 
respecting the seizure and detention of ‘the said vessel 
and her cargo, it was sufficient in point of law to main- 
tain the issue on the part of Bacon, and to prove the 
conversion of, the 298 barréls and 21 half barrels of 
flour which were carried off in the vessel. That the 
collector had no right to detain this vessel and cargo, 
she having arrived at her port of discharge ‘and obtain- 
ed a permit to unlade, and that even if he had a right 
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to detain the vessel, this authority did not extend to a 
seizure of the cargo, and that such seizure was of itself 
a conversion, and that as the Defendant, Otis, had fail- 
ed to make out a justification, he must be considered as 
a wrong doer and chargeable to Bacon for the value of 
said flour, But that if the jury should believe from the 
evidence that Baron aided or consented to the rescue 
and carrying off the vessel and cargo, or had by force- 
able or collusive means obtained any benefit from the 
sale of said cargo in consequence of said rescue, then 
the Defendant, Otis, was entitled to a verdict. 


It is apparent on the face of this record that this 
cause in the Court below turned upon the construction 
of the 14th section of the det of congress of the 25th of 
April, 1808, ch. 66, and the question for this Court 
to decide is, whether that Court erred in the opinion 
given to the jury upon that statute. ‘The words of the 
41th section are, that the collectors of the customs be 
and they are hereby respectively authorized to detain 
any vessel ostensibly bound with a cargo to some other 
port of the United States whenever, in their opinion, 
the intention is to violate or'evade any of the provisions 
of the acts laying an embargo, until the decision of the 
president of the United States be had thereupon.” 


If this section authorized the collector to seize and 
detain this vessel and cargo under the circumstances in 
the case as detailed in this record, then the opinion of 
the Court below was erroneous. If it gave no such au- 
thority, then it was clearly right. 


The power of the collector to detain is confined to a 


~~ vessel ostensibly bound with a cargo to some other port 


of the United States. Can a vessel which has actually 
arrived at her port of discharge, and has received from 
the collector of the port a permit to land her cargo, be 
considered as a vessel ostensibly bound to some other 
port of the United States? We think not. The rea- 
son for authorizing the detention of a vessel before she 
has arrived at her port of discharge’coes not apply to 
one which has actually performed her voyage according 
to the stipulations of the bond given by the owner at 
the port of her departuré. All rational grounds of sus- 
picion of an intended violation of the embargo laws is 
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orts then done away ; for if such an intention at any time 
v. existed, it would be difficult to assign to the master or 
BACON. owner a motive for postponing the execution of it until 
——-—-—— after the arrival of the vessel at her port of discharge, 
It is, therefore, scarcely to be conceived that such a 

case* was in the contemplation of the legislature. 


It is true that this vessel had not arrived at Yar- 
mouth, where her cargo was to be landed, at the time> 
of the seizure. But it is sufficient, in the opinion of the 
Court, that she had arrived at the port to which she 
was destined, and had received a permit to land. The 
voyage was as much at an end in relation to the ques- 
tion as if she had arrived within 100 yards of the wharf. 
at Yarmouth. It is, therefére, the unanimous opinion 
of this Court that there is no error in the opinion of the 
Court below on the construction, given by that Court, of 
the above statute. . 


Other exceptions were taken, in the course of the trial 
of this cause, to the opinion of the Court below on re- 
jecting certain evidence offered by the Appellant. But 
this Court has no authority, under the law which au- 
thorizes this appeal, to notice any error except such as 
appears on the face of the record and immediately re- 
spects the questions of validity of the constitution, trea- 
ties, statutes, commissions, or authorities in dispate. 


The opinions of the Court below, in relation to the 
evidence offered by the Appellant, even if erroneous, 
which we neither affirm nor deny, have nothing to do 
with the construction of any statute of the United 
ae and therefore they cannot be regarded by this 

ourt 


Judgment affirmed. 





a 


THORNTON wv. CARSON, 











Absent....Tonp, J. 
An award is ERROR to the Circuit Court for the district of 


cause it. is in Columbia, sitting at Washington. 
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Two actions of debt, commenced at law by Carson THORN- 

against Thornton, upon two bonds for the payment of Ton 
money, were referred, by consent under arule.of Court +. 
to arbitmators, who awarded that the first action should carson. 
«be marked and considered settled; and that the other _ 
« also should be marked and considered settled, provided, he seme 
« that the Defendant, Thornton, in conjunction with the tingent, nor 
« trustees of the gold-mine company of North Carolina, because one 
«shvuld convey and secure by a deed and assurance patives e- 
s‘iegally executed. with proper and usual covenants, quires the par- 
«unto John K. Carson, his heirs and assigns, for the )” pon 
benefit of the said John, and the heirs of Thomas Car- with others, 
«son, deceased, on or before the first. day of January, yt Paras 
1844, one eleventh part of all the minerals and. mines over whom he 
“that might thereafter be found upon a tract of land, 5% 0 control. 
«in the county of Montgomery, and state.of North Car- 
s olina, which by deeds bearing date the 5th of Decem- 
« ber, 1805, was conv: yed by the said John K. Carson, 
s*to-the said William Thornton, and by the said Wil- 
«liam ‘Thornton, to the said trustees of the gold-mine 
« company ; and that if such conveyance and assurance 
s* should not be made on or. before the said 1st of Janu- 
“ ary, 1811,” then in the first suit, judgment should be 
entered up by the-Court for the Plaimtiff, .(Carson,) 
for the penalty of the bond, to be released on the pay- 
ment.of a certain sum expressed on the award, and 
also in the second suit, judgment should be entered for 
the Plaintiff, for the penalty of the bond to be released 
on the payment of another sum also expressed in the 
award; and that upon receiving such conveyance and 
assurance, Carson should convey to Thornton .five 
shares in the gold-mine company, of North Carolina, 
which Carson had subscribed for on the ist of April, 
1806. 


Exceptions: were taken to this award, 4st. because it 
is not final. 2d. because itis uncertain. 3d. because 
it is unreasonable. 4th. because it is contingent and 
conditional. 5th. because it is against law, and 6th. 
because it is no award. 


. But the Court below over-ruled the exceptions and 
rendered judgment for the amount of the money men- 
tioned in the award, 
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The Defendant, Thornton, brought his writ of error, 
and his counsel insisted upon the following errors. 


4. That the award was not final or certaimp because’ 
its final determination depends on a contingency ; and 
would be an award in favor of the Plaintiff in one event, 
and in favor of the Defendant in another. - It was also 
uncertain, because there was no way of ascertaining 
whether the act to be done by the Plaintiff in error, 
and the other persons, was or was not done; nor whe- 
ther the conveyances were made as directed ; nor whe- 
ther they were “proper and sufficient,” nor how, nor 
by whom the entry was to be made in the suit ; and the 
arbitrators could neither reserve this to be determined 
by themselves, nor leave it to be done by others. 


It was also uncertain, because it is not stated when 
the entry (+ settled”) was to be made in the suit in the 
one event, nor the judgment for the Plaintiff in the 
other. 


2. The award was bad because it required the Plain- ~ 
tiff in error to do what was manifestly out of his pow- 
er, viz: to get other persons to join him in executing 
a deed, which, if not impossible, was at least unreason- 
able. 


It was also unreasonable, because it required a deed 
to be made by the Plaintiff in error, who is stated to 
have no title nor interest in the thing te be conveyed; 
and because it only required that the deed should be 
made; not that it should be delivered ; so that the same 
would not have been binding upon the Defendant in 
Error; and therefore the award being uncertain, un- 
reasonable and inconclusive as to one party, was to be 
sy considered as to both. And 


3. That the award was repugnant and void, being at 
first in favor of the Plaintiff in error, and determining 
that the suit should be entered «« settled,” and afterwards 
awarding that a judgment should be entered for the 
Defendant in error, upon a certain contingency. 


The case was submitted without argument, Morsent, 
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for the Defendant in error, having cited Kyd on awards, THORN- 


137, and 12, Mod. 586, Lee v. Atkins. 


TON 
v. 


Wasuineron, J. delivered the opinion of the Court CARSON. 


as follows : ienaliitiiatilidailies 


This is a writ of error to a judgment of the Circuit 
Court for the district of Columbia. 


Under a rule which was served upon the Plaintiff in 
error to show cause, during the term at which the rule 
was made, why judgment should not be entered omthe 
award, he appeared and assigned for cause, that the 
said award was uncertain, not final, unreasonable, con- 
ditional, and void. 


These objections are strictly technical, and referrable 
solely to defects supposed to. appear on the face of the 
award, and do not aim to impeach it for any one of the 
causes which the law of Maryland, passed in October, 
1778, ch. 24, declares to be sufficient for setting as'de 
an award. 


This Court, not meaning to decide whether any and 
what other objections than those stated in the statute of 
Maryland, may be alleged against entering judgment 
upon awards made under orders of reference, will pro- 
ceed to consider those which were stated in this case. 


It is contended that this award is not final or certain, 
because it depends on a contingency, an vill be an 
award in favor of the Plaintiff in one event, and in fa- 
vor of the Defendant in another. This Court does not 
so understand the effect of this award. It is clearly in 
favor of the Defendant in error, in either event con- 
templated by the referees. The Plaintiff is required, 
in conjunction with certain other persons, to convey to 
the Defendant, for the benefit of himself and the heirs 
of Themas Carson, on or before a fixed day, certain 
property specified ‘in the award, or to pay the amount 
of the two bonds in suit. -If he made the conveyance, 
then the referees have awarded certain property to the 
Defendant ; and if he failed to do this, judgment was to 
be entered against him, for the amount of those bonds. 
‘The ‘Defendant had his election to do either; and upon 
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satisfying the Court, at the time he was required to 
show cause why judgment should not be entered on the 
award, that he had made such a conveyance as the 
award prescribed, the Court ought to have ordered the 
suits to have been entered ++ settled.” 


If the Plaintiff had made the conveyance, and the 
Defendant, who, upon that act being done, was requir. 
ed by the award to transfer five shares in the gold-mine 
company, of North Carolina to the Plaintiff, had. faiied 
to do so, the Court ought to have ordered the suits to 
be entered « settled’ But the Plaintiff, having failed 
to perform the act, upon which alone this transfer was 
to be made and the suits were to be entered * settled,” 
became liable to pay the sums awarded by the referees 
as the equivalent for the property to be conveyed, and 
consequently the Court was right in entering the judg- 
ment for the sums awarded. 


There is no uncertainty in all this; or at least none 
which might not be rendered certain by the act of the 
Plaintiff in conformity with the award, and which must 
not necessarily be certain at the time the Court was to 
render judgment on the award. 


The plain meaning of the award is that the Plaintiff 
was to pay the amount of the bonds in suit, unless, by 
a certain day, he made a conveyance to the Defendant, 
of the property described in the award, in which latter 
event he was to receive from the Defendant, a transfer 
of five shares in the gold-mine company, and to be dis- 
charged from the payment of the money, by an entry 
to that effect, to be made in the suits referred. But if 
he refused to make the conveyance, then judgment to 
be entered against him for the amount of the bonds in 
suit. If he entitled himself to this entry in his favor, 
by performing the other branch of the alternative, and 
the Defendaet failed to perform his part of the award, 
then the Defendant could receive no benefit from. the 
award, and the suits were to be entered ‘ settled.” 
Whether the conveyance from the Plaintiff, and the 
transfer by the Defendant, were made in due form, were 
questions proper for the consideration of the Court.. 


The award is said to be uncertain, because the names 
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of the trustees who are to join in thé conveyance, aid THOMN- 
of the heirs of Thomas Carson, are not stated, nor does ‘TON 
the award declare who is to prepare and tender the v. 
deed. These, too, were questions proper for the con- CARSON, 
sideration of the Court below, but form no objections ——— 
to the award. . It does not appear from the record that 

the Defendant had refused or failed to do every thing 

which the law required him to perform to entitle him to 

the judgment of the Court, and we must therefore pres 

$ume that no delinquency on his part was shown by thé 

Plaintiff; that if it was necessary for him to preparé 

and tender the deed such as the law required, he did sé 

fo the satisfaction of the Court. -If he failed to do thaé 

which would warrant the Court in entering judgment 

on the award, it was the duty of the Plaintiff to have 

stiown this a8 cause against entering the judgment, and 

fo have spread all the facts upon the record, which 

thight enable this Court to decide whether the Court 

below acted correctly or not. 


The award is said to be wnreasonable because it re« 
quires the Plaintiff to get other persons to join m the 
conveyance té the Defendant which he may not be able 
todo. But surely if the Plaintiff was bound to pay the 
bonds in suit, or fo convey a good title to certain proper- 
ty, which title would not be valid in the vpinion of 
the referees, unless other persons joined in the convey- 
ance, he cannot surely complain that he is ordered to 
pay the money, unless he executes such a deed as wilf 
pass a good title. It is his misfortune if he cannot 
make the title, but it is no reason why, in that event hé 
should not pay the money. 


There are other causes assigned why the award is 
unreasonable ; but as the facts to prove it unreasonable 
do not appear in the record, they cannot be noticed by 
the Court, even if such objections would, in law, be'sut-. 
ficient to set aside the award. 


Judgment affirmed with costs. 
VOL. VIF. 77 
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March 47th. 


WALLEN v. WILLIAMS. 


Absent....LIVINGSTON, Topp, and Srory, J. 
he Civmit ERROR to the Circuit Court for the district of 
nessee, as a East Tennessee, in a suit in equity, in which Joseph 
Court of equi- Wiliiams on the 15th of Novetnber, 1799, brought his 
ward a writ of Dill of complaint against Elisha Wallen and John Wil- 
hab. facias jiams, whereby he stated that the Defendants and 
ieee ntores its Others in the year 1779 entered into a co-partnership 
ecree. in the entering of lands in tie Jand office for the sale of 
lands in that part of the state of North Carolina which 
now lies within the district of East Tennessee; and 
that each party was, on demand, to pay his proportion 
of the money due to the state upon the entries, to the 
party who should advance it: and that if any party so 
failed to pay his proportion, he should forfeit his share 
of the lands entered, and should cease to~be a partner. 
That Joseph Williams, the Complainant, paid the whole 
of the money due to the state for the lands entered, and 
that John Williams, one of the Defendants, not having 
paid any thing, sold his share of the lands to the other 
Defendant, Wallen, who had notice that nothing had 
been paid by John Williams. Wallen obtained patents, 
upon this assignment of John Williams, for two tracts 
of 640 acres each, and one for 440. The latter tract of 
420 acres he sold to a purchaser without notice;. but he 
still held the other two. tracts. That the Complainant 
had demanded from Wallen payment of John Williams’s 
proportion of the money due to the state, which Wallen 
refused to pay. The Defendant in his answer relied in 

part on the statute of limitations. 


The facts being proved to the satisfaction of the 
judge, he decreed that «the said Elisha Wallen be di- 
«< vested of all the right, title, interest, property and 
‘claim which he had, or has, to the said two tracts of 
«* 640 acres, and each of them, and that all the right, — . 
‘¢ title, interest, property and claim of, in and to said 
«¢ two tracts of land and each of them, and every part 
‘and parcel thereof, be vested in the said Complainant, 
*‘ Joseph Williams, his heirs and assigns forever, te ~ 





FEBRUARY TERM 1813. 603 


« have, hold, occupy, possess and enjoy the same and WALLEN 
«each and every part thereof, with their hereditaments v 
«sand appurtenances against the said Elisha Wallen, witi1ams 
«his heirs and assigns forever.” And it was further ——- 
decreed that the Defendant, Wallen, should pay to the 
Complainant the sum of $593 33 4-3, the value of the 

tract of 440 acres as found by the jury which had been 
impannelled to ascertain its value; and that for the 

purpose of compelling payment thereof the Complain- 

ant should have execution, which was accordingly is- 

sued and satisfied. 


The Complainant afterwards obtained a writ of hab. 
fecias, grounded upon the affidavit of the marshal that 
the Defendant refused to deliver possession to the Com- 
plainant according to the decree. 


By virtue of this writ the Complainant was put into 
possession of the two tracts of 640 acres each ; and the 
Defendant, Wallen, brought his writ of error. 


Jones, for the Plaintiff in error, 


Moved the Court to direct the Court below to quash 
the writ of hab. facias and to award a writ of restitu- 
tion; upon the ground, as it is ‘understood, that the 
‘Court below, as a Court of equity, could not award 
such a writ. 


He cited 5 Com. Dig. Tit. Pleader. 3 B. 20, and 9 
Vin. ab. 478. (8 vo. Ed.) Tit. Error, F. pl. 3. 


There was no appearance for the Defendant in error. 


The Court made the order agreeably to the motion. 








FAIRFAX’S DEVISEE wv. HUNTER’S LESSEE. 8142. 
Feb. 27th. 


Absent.... MARSHALL, Ch. J. and WASHINGTON, J. 


a i ee | 


THIS was a writ of error to the Court of appeals _ _ 
airfax, 
of Virginia in an action of ejectment involving the con- at the time of 
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PAIRFAX’s Struction of the treaties between Great Britain and the 
DEVISEE United States, the judgment of the Court of appeals 
’. being agai.st the right claimed under those treaties. 

HUNTER’s 

LESSEE. The state of the facts, as settled by the case agreed, 
——~-—— yas as follows; 
his death, had 
the ‘absolute 4, The title of the late lord Fairfax to all that entire 


a ok oe territory and tract of land, called the’ Northern Neck 
aS as of Virginia, the nature of his estate in the same as he 
appropriated inherited it, and the purport of the seyeral charters ang 
a0 in the grants from the kings Charles Il and James II, under 
Nk at Vir. Which his ancestor held, are agreed to be truly recited 
gini:, in an act of the assembly of Virginia, passed in the 


An alien ene- year 41736, [vide Rev. Cade, v, 4. ch. $, p- 5] § fur the 


jands in Vir- confirming and better securing the titles to lands in the 
ginia by de- Northern Neck, held under the right honorable ‘Thomas 
vise, and hold ae 9 & 

the same until Jord Fairfax, &e, 

Office found. 

The common. 


wealth of Vic. Evom the recitals of the act, it appears that the first 
ginia could not letters patent (4 Car. 2.) granting the land in question 
seh oh to Ralph lord Hopton and others, being surrendered in 
Jans in the Order to have the grant renewed with alterations, the 
geal . earl of St, Albans and others (partly survivors of, and 
title should, Partly purchasers under the first patentees) obtained 
have been per- yew letters patent (2 Car, 2,) for the same land and 
feoves by Pos appurtenances, and by the same description, but with 


British treaty addiijonal privileges and reservations, &c, 
pi 1794 con- 
firmed the title 


to those lands ‘The estate granted is described to be, « All that entire 

in the devisee tragt, lerritory or parcebof land, situate, &c. and bounded 

pf lard Fairfax: by, and within the heads of the rivers Tappahannock, &c. 
together with the rivers themselves, and all the islands, &c. 
and all woods, underwoods, timber, &c. mines of gold and 
silver, lead, tin, §c. and quarries of stone and coal, &e, to 
have, hold, and enjoy the said tract of land, &c. to the said 
[ atentees] their heirs and assigns forever, to their only 
use and behoof, and to no other use, intent or purpose 
whatsoever.” , 


There is reserved to the crown, the annual rent of 
6l. 13s. 4d. «in lieu of all services and demands what- 
socver ;” also one fifth part of all gold, and one tenth 
nart of all silver mines. 
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To the absolute title and seizin in fee, of the land FammFax’s 
and its appurtenances, and the beneficial use and enjoy- DEVISEB 
ment of the same, assured to the patentees, as tenants v. 
in capite, by the most direct and abundant terms of con- HUNTER’S 
yeyancing, there are superadded, certain collateral LEssEx. 
powers of baronial’ dominion ; reserving, however, to ——~-——. 
the governor, council and assembly of Virginia, the ex- 
clusive authority in all the military concerns of the 
granted territory, and the power to impose taxes on 
the persons and property of its inhabitants for the pub- 
lic and common defence of the colony, as well as a ge- 
neral jurisdiction over the patentees, their heirs and as- 
signs, and all other inhabitants of the said territory.. 


eal 


In the enumeration of privileges specifically granted 
to the patentees, their heirs and assigns, is, “ free- 
ly and without molestation of the kung, to give, grant, or 
by any ways or means, sell or alien all and singular, the 
granted premises, and every part and parcel thereof, to 
any person or persons being willing io contract for or buy 
the same.”’ ‘ 


ROBO 5283 


There is also a condition to avoid the grant, as to se 
much of the granted premises as should nut be possess- 
ed, inhabited or planted by the means or procurement 
of the patentees, their heirs or assigns, in the space of 
21 years. 


The third and last of the letters patent referred to, 
(4 Jac. 2.) after reciting a sale and conveyance of the 
granted premises by the former patentees, to Thomas 
lord Culpeper, « who was thereby become sole owner and 
proprietor thereof in fee simple,” proceeds to confirm the 
same to lord Culpeper, in fee simple, and to release 
him from the said condition, of having the lands inha- 
bited or planted as aforesaid. 


xX > 


enon. 4 


The said act of assembly then recites, that Thomas 
lord Fairfax, heir at law of lord Culpeper, had becume 
‘sole proprietor of the said territory, with the appur- 
tenances, and the above recited letiers patent.” 


By another act of assembly, passed in the year 1748, 
[Rev. Code, v. 1 ch. 45 p. 10] certain grants from the 
crown, made while the exact boundaries of the North- 
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FAIRFAX’s ern Neck were doubtful, for lands which proved to be 

DEVISEE Within those boundaries, as then recently settled and 

‘ v. determined, were, with the eapress consent of lord Fair- 

HUNTER’s fax, confirmed to the grantees ; to be held, nevertheless 

LESSEE. of him, and all the rents, services, profits and emolu- 

——-—— ments, (reserved by such grants) to be paid and per- 
formed to him. 





















. 


In another act of assembly, passed May, 1779, for 
establishing a land office, and ascertaining the terms 
and manner of granting waste and unappropriated - 
lands, there is the following clause, viz.: [vide Chy. 
Rev. of 1783, ch. 13, s..6, p. 98] “ And that the pro- 
prietors of land within this commonwealth, may no 
longer be subject to any servile, feudal or precarious 
tenure ; and to prevent the danger to a free state from 
perpetual revenue; Be it enacted, [hat the royal mines, 
quit rents, and all other reservations and conditions in 
the patents or grants of land from the crown of Eng- 
Jand, under the former government, shall be, and are 
hereby declared null and void; and that all lands, there- 

‘ by respectively granted, shall be held in absolute and 
unconditional property, to all intents and purposes 
whatsoever, in the same manner with the lands hereaf- 
ftr to be granted by the commonwealth, by virtue of 
this act.” 






~ 


2d. As respects the actual exercise of his proprietary 
rights by lord Fairfax. 








It is agreed that he did, in the year 1748, open and 
conduct, at his own expense, an office within the North- 
ern Neck, for granting and conveying what he de- 
scribed and called the waste and wngranted lands there-" 
in, upon certain terms, and according to certain rules 
by him established and published; that he did, from 
time to time, grant parcels of such lands in fee; (the 
deeds being registered at his said office, in books kept ’ 
for that purpose, by his own clerks and agents) that ac- 
cording tothe uniform tenor of such grants, he did, 
styling himself proprietor of the Northern Neck, &c. in 
consideration of a certain composition to him paid, and 
of certain annual rents therein reserved, grant, &c. 5 
with a clause of re-entry for non-payment of the rent, 
. &c.; that he also demised, for lives and terms of years, 
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parcels of the same description of lands, also reserving FAIRFAX’S 
annual rents; that he kept his said office open for the DEVISEB 
purposes afvresaid, from the year 1748, till his death in Vs 
December, 4781; during the whole of which period, HuNTER’s 
and before, he exercised the right of granting, in fee, LESSEE. 
and demising for lives and terms of years as aforesaid ; ——-—— 
and received and enjoyed the rents annually, as they 

accrued, as well under the grants in fee, as under the 

leases for lives and years. It is also agreed that Jord 

Fairfax died seized of lands in the Northern Neck, 

equal to about 360,000 acres, which had. been, granted . 

by him in fee, to one T. B. Martin upon the same terms 

and conditions, and in the same form, as the other 

grants in fee before described ; which lands were, soon 

after being so granted, reconveyed to lord Fairfax in 

fee. 


$d. Lord Fairfax being a citizen and inhabitant of 
Virginia, died in the month of December, 1781; and by 
his last will and testament, duly made and published, 
devised the whole of his lands, &c., called or known by 
the fame of the Northern Neck of Virginia, in fee to 
Denny Fairfax, (the original Defendant in ejectment) 
by the name and description of the reverend Denny 
Martin, &c. upon condition of his taking the name and 
arms of Fairfax, &c. and it is admitted that he fully 
complied with the conditions of the devise. 


4th. It is agreed that Denny Fairfax, the devisee, 
was a native born Britith subject, and never became a 
citizen of the United States, nor any one of them; but 
always resided in England; as well during the revolu- 
tionary war, as from his birth about the year 1750, to 
his death, which happened some time between the years 
1796 and 1803, as appears from the recurd of the pro- 
ceedings in the Court of Appeals. - os 


It is also admitted that lord Fairfax left, at his death, 
a nephew named Thomas Bryan Martin, who was al- 
ways a citizen of Virginia, being the younger brother 
of the said devisee, and the second son of a sister of the 
said lord Fairfax ; which sister was still living, and 
had always been a British subject. 


5th. The land, demanded by this ejectment, being 
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Parmvax’s agreed to be part and parcel of the said territory and 
wevise® tract of land, called the Northern Neck, and to bea 
v. part of that description of lands, within the Northerg 
_ Rewren’s Neck, called and described by lord Fairfax, as waste — 
BKEsseR, and wngranted ;” and being also agreed néver to have 
——-==—= been escheated and seized into the hands of the com 
monwealth of Virginia, pursuant to certain acts of ‘as. 
seubly concerning esciéators, and never to have been 
the subject of any inquest of office, was contained and 
included in a certain pateut, bearing date the seth April, 
£789, under the hand of the then governor, and the seal 
of the commonwealth of Virginia, purporting that thé 
Jand in question, is granted by the said commonwealth 
unto David Hunter [the lessor of the Plaintiff in ejects. 
tment] and his heirs forever, by virtue and in consideras 
tion of a land office treasury warrant, issued the 23d 
January, 1788. The said lessor of the Plaiutiff in 
ejectment is, and always has been a citizen of Virginia; |. 
and in pursuance of his said patent entered into the 
land in question, and was thereof poss:ssed, prior td 
the institution of the said action of ejectment. 


‘6th. The definitive treaty of peace concladed in the 
year 1783, between the United States of America and 
Great Britain, and also the several acts of the assembly 
of Virginia, concerning the premises, are referred to as 
making a part of the case agreed. 


Treaties and acts of assembly referred to. 
Provisional articles of peace between Great Britain and 
the United States, concluded 30th November, 1782, Art. § 
and 6. 


Definitive treaty of peace between the same powers, con- 
cluded; 3d September, 1783, Art. 5 and 6. 


_ Treaty of amity, &c. between the same powers, con- 
cluded 19th November, 179%, Art. 9. 


« An act respecting future confiseations.” (Oct. 1783. 


«s Whereas it is stipulated, by the sixth article of the 
treaty of peace between the United States and the king 
of Great Britain, that there shall be no future confisea- 
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nd tions made; Be it enacted, That no future confiscations ramRFAx’s 
a shall be made, any law to tlie contrary notwithstand- pEvisER - 
rn ing; provided, that this act shall not extend to any v. 
te ' guit, depending in any Court, which was commenced gunTER’s 
ve prior to the ratification of the treaty of peace,” LESSEE. 
- : a 

AS << An act declaring who shall be deemed citixens of this 

en commonwealth.” [May, 1779, ch. 55, repealed.) — 


«“ An act for sequestering British property,” &¢ 
[Oct. 1777, ch. 9. vid. Chy. Rev. p. 6%] All the = 
perty and estate whatsoever of British subjects is, by 
this act, sequestered into the hands of commissioners of 
sequestration, by them to be preserved, according to 
certain regulations, for the purpose of being restored 
or otherwise dealt with, according as the king of Great 
Britain should act towards the property of citizens of 
the commonwealth, in the like circumstances. The pre- 
amble declaring that inasmuch as the.British sovereign 
was not yet known to have set the example of confisca- 
tion, «the public’ faith and the law and usages of nations,” 
required the like’ forbearance on our part. 


eka 


« Am act concerning escheats and forfeitures from 
vid 


British subjects,” [May, 1779, ch. 14. . Chy. Rev. 
p- 98:] After reciting the former act, and that it had 
been found that the property, so sequestered, was liable 
to be wasted, &c. and that from the advanced price at 
which it would then sell, it would be most for the bene- 
fit of the former owners, in the event of i's being there- 
after restored, or of the public, if not so restored, that 
the sale should take place immediately, &c. repeals so 
much of the former act, as was supposed to have sus- 
pended the operation of the laws of escheat and forfei- 
ture, and then declares that all the property, real and 
personal within the commonwealth, belonging, at the 
time of passing the act, to any British subject, « shall be 
deemed to be vested in the commonwealth; the lands, 
slaves and other real estate by way of escheat, and the 
personal estate by forfeiture.” The proceedings on in- 
quests of office, for the purposes of escheat under this 
act, are prescribed. The duties of escheator are di- 
rected to be performed, in the Northern Neck, by the 
sheriffs of counties. Section 3 declares who shall be 
deemed British subjects within the meaning of the act: 
VOL. VIE. 78 





FAIREAX’S 
DEAARE 


inane 8 
LESSEE, 
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“first, All, persons, subjects of, his, Britannic, Majess 
ty, who, on the 19th. April, 4775, when. hostilities com; 
menced, at, Lexington, between. the United. States of, 
America, and the other paris of, the British empires 
were resident, ot following their. vocations in_any. part. 
of the world, other than the said United States, and 
have not since, either entered into, public employment 
of the said states, or, joined the game, and by, overt. act, 
adhered to them,” &c, &c. 


Am act to, amend the aforegoing, [Oct, 1779, ch. 18% 
td, p. 140,], Directs the modes of proceeding in inquests, 
of office, traverse of . office and, monstrans de, droit, as, 
well by British subjects as others. ‘ 


« An act concerning escheators,” (May, 1,779, ch. %53, 
id. p- 106, Oct, 1785, ch. 63, p- 52, vid, Rev. Code, v. 
1, p-426,] Directs the appointment. of, an escheator, for; 
every county, except the counties in, the Northern, 
Neck ; his qualification, duties, &c. pypgeedings on, in-, 
quests of office, traverse and moutransadedtait, dc. &cs 
prohibits the granting of. any landsst seized. into. the 
hands of the commonwealth upon office found, till the 
lapse of twelve months after the return of the inquisi- 
tion aud-verdict, into the office of the General. Court ; 
if no claim be made within that period, or being made, 
shall be found and discussed for the commonwealth, the 
clerk ofthe General Court is, within two months there- 
after, to certify the fact to the proper escheator, who is, 
thereupon, to proceed to sell, 


«s An act to extend the operation of the foregoing act, 
to the counties of! the Northern Neck,”., [4785, ch. 53 
pe 37-] 


«s 4m act to amend and reduce inte, one, the several 
acts for ascertaining. certain taxes, establishing a. per- 
manent revenue,” Sc. [Oct. 1782, ch. 8, sec. 24—vide. 
Chy. Rev. p. 176,] Sequesters, in the hands of persons. 
holding lands in the Northern Neck, all quit rents then, 
due, until the right of descent, shall be more fully ascer-_ 
tained, and the general assembly shajl make final provi- 
sion thereon; and all. quit rents thereafter to become. 
due, shall be paid into the public treasury, under the 


operation of the laws of that session; for which quit. 
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rents) the inhabitants of the Northern Neck shall be ex- FA TH¥AX’s 
onerated from the future claim of the proprietor. °°! DEVISEE 


tne . oe 

« dm act concerning surveyors,” [Oct. 1782,-ch. 83, HUNTER’S 
sec, $—vide id. p. 180;] Recites that the death of lord ressEer. 
Fairfax may otcasion great inconvenience to those in- ——..— 
clined to make entiies for vacant lands in the Northern ‘ 
Neck; providesjthat all’entries made with the survey- 
ors of the counties in the Northern Neck, and returned 
to the office formerly kept by lord Fairfax, shall be 
deemed as good and valid in law, as those made under 
his direction, until some mode shall be taken up and 
adopted by the general assembly, concerning the terri- 
tory of the Northern Neck, 


« An act for safe keeping the land-papers of the North- 
ern Neck,” (October, 1785, ch. 63, p. 36,] Reciting that 
it was customary to keep the records, &c. of lands with- 
in the Northern Neck, ifi the office of the late proprie- 
tor, and that it was necessary that the records on which 
the titles to lands depended, should be all képt in one 
office ; provides for the removal of the same into the 
register’s office, &c. 


Also, provides for issuing grants for surveys, under 
entries made in the life of the proprietor, and under 
efitries made with surveyors, pursuant to the act Tast 
above recited; declaring them to be cases till then wn- 
provided for. 


Sec, 5. Subjects the wnappropriated lands, within the 
district of the Northern Néck, to the same regulations, 
and to be granted in the same manner, as is by law di- 
rected in cases of other unappropriated lands belonging 
to the commonwealth. 


Sec. 6. Forever; thereafter, exonerates land holders, 
within the said district, from composition and quit 
rents. 


« fm act declaring who shall be deemed citixens of this 
commonwealth,” [May, 1779, ch. 55. Repealed.] 


“< An act declaring tenants of lands or slaves in taille,'to 
hold'the same in fee simple”? [Mady, 1776, ch. 26, vide 
Chy. Rev. p- 45.) * 
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FAIRFAX’s An act to amend the foregoing, [October, 1783, ch. 27, 
DEVISEE vide id. p. 20%,] Lands or slaves, which, by virtue. of 
V the former act, have, or shall become escheatable to the 
MUNTER’s commonwealth, for defect of blood, shall descend, and 
LESSEE. be deemed to have descended, agreeable to the limita- 
—— tions of the deed or will creating such estates: Pro- 
vided, this act shall not extend to any lands or slaves 
escheated and sold for the use of the commonwealth. 


C. Lee and Jongs, on the part of the Plaintiff in er- 
Tor, contended, 


ist. That lord Fairfax was, at his death, seized of 
an absolute and unconditional estate of inheritance in 
the whole of that description of land, within the bound- 
aries of his letters patent, designated by him as « waste 
and ungranted ;” that is to say, in all the lands within 
those boundaries, except such as had been parcelled out 
into tenements, and granted in fee, by himself or his 
ancestors, or predecessors, or by his or their consent or 
authority ; and that he was in the actual seizin and 
possession of the soil, with the like title to the immedi- 
ate pernancy and fruition of the profits, and under the 
like sanctions, as ordinary proprietors in fee, under 
grants derived from the crown prior to the revolution. 


2d. That the estate, by virtue of the will of lord Fair- 
fax, vested in Denny Fairfax, the devisee, and has 
never been divested out of him by office found and 
seizure, nor by ahy equivalent mode of confiscation 
whatsoever ; and that the treaty of peace found him 
seized of the estate unaltered from the condition in 
which it was originally taken under the devise. _ 


3d. That the treaty of peace prohibited the confisca- 
tion of the estate, whether by inquest. of office, or by 
any other mode whatsoever ; and so operated a release 
and confirmation to the British proprietor, whose title 
was again explicitly acknowledged and confirmed by 
the treaty of 1794; which completely removed every in- 
capacity and disavility that might possibly he supposed 
to remain in him, as a landed proprietor. 


4th. That the patent, under which the Defendantin error 
claims the land in question, was not authorized by any 
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pre-existing law. of Virginia, but was in direct contra- FAIRFAX’s 
vention of the treaty of peace, and of the statute-of pDEVISEE 
Virginia, enacted expressly in execution of, the treaty, v. 
and strictly enjoining the observance of its stipulations nuNTER’s 
with good faith: and, therefore, the said patentconveys LEssEE. 
no title to the Defendant in error. 


eri aehe 


1. Upon the.first point they relied upon theexpress 
words of the grant, from the crown to the originalpa- 
tentees, and the following cases : 2, Wush. 143, Picket 
v. Dowdall—id. 120, Johnson v. Buffington—id. 125, 
Curry v. Burns—1, Wash. 34, Birch v. Alexander—and 
2, Dull. 99, M+Curdy v. Potts. 


2. The estate, by the devise, ‘vested in. Denny Fair- 
fax, who continued to hold the same till the treaty of 
peace. Although an alien enemy, he could take and 
hold until office found. The law is perfectly settled 
that an alien can take by purchase, although he can- 
not take by descent. In this respect there is no. differ- 
ence betwecn an alien enemy and an alien friend. He 
took a fee simple subject to the right of the sovereign 
to seize it. Co. Lit. 2, (b)—5, Co. 52, Page's case—9, 
Co. 141 (4)—2, Bl. Com. 293, Powell on dev. 316—2, 
Vent. 270. 1 ’ 


"SO vv eB Re OTS & 


It is essential to the Plaintiffs title that the estate 
should have vested in Denny Fairfax, for if it did not, 
it could not escheat to the commonwealth under whom 
the Plaintiff claims. 


a ne’ ae 


It is one of the principles of the common Jaw, upon 
which the security of private property from the grasp 
of power depends, that the crown can take only by matter 
of record. +3, Bl. Com. 259. - Those authorities which 
say an alien may. take, but cannot hold, clearly mean 
that he cannot hold against the claim of the crown as- 
serted in a legal manner—Co. Lit. 2, a & b. An alien 
may suffer a common recovery—Goldsb. 102, 4, Leon, 82. 
Bro. tit. Denixen and Alien, 17. And it is expressly 
laid dewn that only the tenant of the freehold can suf- 
fer a common recovery—3, Bl. Com. 356-7. But he 
could not be tenant of the freehold unless the estate 
vested and remained in him—1, Bac. ab. 138. ‘The case 
of an alien purchasing and being afterwards made a 
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FAMRPAX’s denizen is very strong, for in that case, although the 
DEVISEE lands be forfeitable they descend. This could not be 
v. ifthe estate did not remain in the alien from the tine 
nuNTER’s Of his purchase till his becoming a denizen. It is also 
essex. laid down thatif an alien and a subject purchase jointly, 
——- = the estate will survive:upon the death of the alien, un- 
less office be found, consequently the estate remained 
in the alien until his death. It is expressly decided in 

Page’s case, 5, Co. 5%, that until office found, nothing . 
vests in the king. Vichol’s case, 2, Plowden, 481, 486, 

2° Vex. 539, Duplessis’s case—4, Co. 58, Sadler’s case: 


In this case no office was found, nor any equivalent 
act done to vest the estate in the commonwealth before 
the treaty of peace, of 4783. The only act on the sub- 
ject passed in 1782, ch. 38, sec. 3—Chancery revisal, 180. 

his manifests no intention to confiscate. On the con- 
trary by making the entries for lands in the Northern 
Neck returnable to the former office of lord Fairfax, 
the legislature show a disposition not to molest his title, 


The treaty of peace then found the freehold of the 
land in Denny Fairfax. 


$. That treaty released the forfeiture and no subse- 
quent act of the legislature could affect the title. 


The 5th article engages that Congress shall earnestly 
recommend the restoration of confiscated estates ; and 
the 6th article stipulates that «* no further confiscation 
shall be made.” 


The term « confiscation” embraces every case of the 
money or estate of an individual, brought imto the trea- 
sury In virtue of any forfeitare ; and in this sense it is 
generally used in treaties. Cowell Tit. confiscation, 4, 
W. Bl. 183. 3, Dall. 234. 4, Bl. Com. 299. 


Lands acquired by an alien are, on that account, lia- 
ble to forfeiture. 4, Bl. Com. 372—2, Bl. Com. 27%. 
Escheat is one mode of confiscation. Confiscation law 
of Virginia, 1779. 2, Bl. Com. 243, 24%, 252, 272, 293. 


‘The 5th article of the treaty illestrates the 6th. Why 
should congress recommend the restoration’ of cotifis- 
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cated, estates belonging to real British subjects, if they parnrax’s 
were to be immediately. taken back upon the plea of} navisne 
alienage? Lf an, estate, had been thus, restored)to a Bri-- —-v. 
tish subject under the 5th article, the 6th. would, have nunrer’s: 
protected him in the enjoyment of it, or the 5th would LEssEE: 
have been wholly nugatory. ‘There was no provision,. — 
in the treaty, to protect restored estates, but the prohibi- 

tion of future confiscations contained in the. 6th artitle. 

If in one case. the term, confiscation, in, that. article, 

meant. confiscation by. reason of that. alienage. which 

was the consequence of the part taken. in the war, why: 

not give it the same meaning: in all, cases of; alienage 

arising from the same cause? Denny Fairfax became 

an alien by reason of the, part he took. inthe, war. He 

chose to take part with Great Britain, and,thereby, be-. 

came an alien, whereby his land became liable to con- 

fiscation according to the, laws of Virginia. Whether 

the confiscation was to be mediately or immediately. the. 
consequence of the part taken in the war, was immate- 

rial, It, would. have. been, a “future confiscation by 

reason, of the part taken by him in,the war,” Any, 
subsequent act of confiscation therefore by the-state of 

Virginia, would_have been void as being contrary to: 

the express stipulation of the. treaty. Thomas. Parker’s 

Rep. 267, 161, Co, Lit, 2, (b) Hargrave’s note 4, 


Pe SRIF SSE S 


The treaty of 1794, is merely declaratory of the effect 
of the treaty of peace. It makes no new provision: 


HARpPER, contra. 


41. As to the nature of lord Fairfax’s title to the waste 
and unappropriated lands, 


This title was not that of a common subject. It was 
a grant by the crown, of the same right te dispose of the. 
lands which the, sovereign had. It was a right to grant 
the lands to individuals, and to receive the services and 
quitrents due therefor. It was riot contemplated that 
he himself, should occupy. the lands. It. was.a mere 
delegation of a part.of the sovereign power, and so far 
as it was executed by him, it passed, with the other 
rights of sovereignty, to the commonwealth of Virginia; 
at the time of the revolution. 
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FARRFAX’s - This was the construction put upon it by lord Fair- ~~ 
DEVISEE fax himself—for when he intended to appropriate any 
~. _ part of the lands to his own use, he granted it to a third 
HUNTER’S person, and then took back the title from his own gran- 
LESSEE. tee. His deeds were not in the common form, but were 
——-—— maze to resemble those of the crown. 


The Defendants in error still contend that there isa 
difference between an alien friend and an alien enemy, 
as to the right to hold lands. In the latter case an of- 
fice is not necessary. The right and possession are’ 
both thrown upon the commonwealth. 


’ 
$. But the principal question is, what effect had the 
treaty of peace upon this devise ? ’ 


It is said that the provision, that no future confisca- 
tions should be made, removes the disability of alienage. 


The title of the commonwealth of Virginia was com- 
plete before the treaty of peace. Nothing more was 
necessary than to pursue the legal proceedings to put’ © 
the state into possession. “The office is no part of the 
title. This was complete at the death of lord Fairfax. 
It vested co instanti in the commonwealth. If it passed 
to Denny Fairfax, it was to the use of the common- 
wealth. But ifany title vested in Denny Fairfax, what 
kind of title was it? It could not descend from him.- 
Upon his death the right and possession were cast upon 
the commonwealth. He had no beneficial interest. He 
was only a trustee of an estate at will—Co. Lit. 2, (b) 
Plowd. 229. An office is only a suit brought by the 
king to establish his title by proof of the facts upon ~ 
which his title depends. Itis not to give title, but to 
prove the fact of alienage. The office is the remedy, 
not the right. It is only the means of gaining posses- 
sion. Attornment to an alien is an attornment to the 
use of the king—Co, Lit. 310, (b.) 


An alien cannot sell, Co. Lit. 42, (b.) He has no- 
thing but a naked possession. It is said he is a 
tenant to the precipe, and may suffer a common recove- 
ry; but it is for the use of the king. 


The treaty of peace does not protect the title. 
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Confiscation does not mean the recovery of a debt, ramRFax’s 
or of any thing to which the state had a right before; DEVISBE 
but it is the assumption of a new right. Thecreation  v. 
of a right by an act of sovereign power, It is a trans- RUNTER’S 
fer, not of property, but of the right of property, from LeEssEE. 
individual to public use. But here the right existed — ~ 
before. ’ 


If this be not the general meaning of the word « con- 
fiscation,” it is the-meaning of it as used in the treaty. 
The contracting parties were speaking of the acts of the 
state governments which were intended as punishments 
for the part which certain persons had taken in the war. 
The estates to be restored were not such as liad escheat- 
ed hy reason of alienage, but such as had been confis- 
cated on account of the part taken in the war. 


If the title was not protected by the treaty, then up- 
on the death of Denny Fairfax it vested completely in 
the commonwealth. The Fairfax title was extinct. 
The commonwealth was estopped by its deed from claim- 
ing it, so that the title of Hunter was unquestionable. 


As to the 9th article of the treaty of 1794, Deny 
Fairfax could continue to hold only what he then held, 
and.as he then held. Ifhe held any thing, it was, ‘at 
most, an estate for life, remainder to the commonwealth 
in fee defeasible, during his life, by office found. Con- 
sequently, at his death, the commonwealth had an estate 
in fee. The treaty of 179% was intended to protect 
those only who became aliens, by the separation of . the 
two countries, while they held the estates, and not those 
‘who were aliens when their estates accrued. Ifit had in- 
tended to protect the latter class, it would have protected 
estates acquired by descent as well as those acquired by 
devise: for they are both within the same reason, yet it 
cannot be said that an aliens who, but for his alienage, 
would have inherited an estate upon a descent cast be- 
fore 1794, is benefitted by tiat treaty. It cannot be said 
that he then held the estate of his ancestor which his ali- 
enage had“prevented from descending upon him, 


_March 15th, 1818. The Court having taken time 
since last term to consider this case, 
VOL. VIE 79 
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Srory, J. delivered their opinion as follows, (Man- 
sHaLL Ch. J. and Toon J. being absent.) 


The first question is, whether lord Fairfax was pro- 
proprietor of, and seized of the soil of the waste and 
unappropriated lands in the Northern Neck, by virtie 
of the royal grants, 2 Charles, 2 and 4 James 2, or 
whether he had mere seignoral rights therein as lord 
paramount, disconnected from all interest in the land, 
except of sale or alienation. . 


The royal charter expressly conveys all that entire 
tract, territory, and parcel of land, situate, &c. toge- 
ther with the rivers, islands, woods, timber, &c. mines, 
quarries of stone and coal, &c. to the grantees and 
their heirs and assigns, to their only use and behoof, 
and to no other use, intent or purpose whatsoever. 


It is difficult to conceive terms more explicit than 
these to vest a title and interest in the soil itself. The 
land is given, and the exclusive use thereof, and if the 
union of the title and the exclusive use do not constitate 
the dominium directum & utile, the complete and abso- 
lute dominion in property, it will not be easy to fix - 
any which shall constitute such dominion. 


The ground of the objection would seem to have been, 
that the royal charter had declared that the grantees 
should hold of the king as tenants in capite, and that it 
proceeded to declare that the grantees and their heirs 
and assigns should have power « freely and without mo- 
*« lestation of the king, to give, grant, or by any ways 
«‘ or means sell or alien all and singular the granted 
** premises, and every part and parcel thercof, to any 
‘¢ person or persons being willing to contract for and 
«¢ buy the same,” which words were to be considered as 
restrictive or explanatory of the preceding words of: 
the charter, and as confining the rights granted to the 
mere authority to sell or alien. 


But it is very clear that this clause impdses no re- 
striction or explanation of the general terms of the 
grant. As the grantees held as tenants in capite of the 
king, they could not sell or alien without the royal li- 
cense, and if they did, it was in ancient strictness an 
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absolute forfeiture of the land. 2 Jns. 66; and after FarRFax’s 
the statute 1 Edw. 3 ch. 12, though the forfeiture,did pEvisux 
not attach, yet a reasonable fine was to be paid to the v.° 
king upon the alienation. 2 ns. 67. Staundf. Prer. 27. auNTER’S 
2 Bl. Com. 72. It was not until ten years after the first LEssEE. 
charter, (42.Ch. 2 ch. 2%,) that all fines for alienations — 
and tenures of the king in capite were abolished. 2 Bl. 

Com. 77. So that the object of this clause was mani- 

festly to give the royal assent to alienations without the 

claim of any fine therefor. 


We are therefore satisfied, that by virtue of the 
charter and the intermediate grants, lord Fairfax 
at the time of his death, had the absolute property of 
the soil of the land in controversy, and the acts of bwn- 
ership exercised by him over the whole waste and unap- 
propriated lands, as stated in the case, vested in him a 
complete seizin and possession thereof. Even if there 
had been no acts of ownership proved, we should have 
been of opinion, that as there was no adverse possession, 
and the land was waste and unappropriated, the legal 
seizin must be, upon principle, considered as passing 
with the title. 


On this point we have the satisfaction to find, that 
our view of the title of lord Fairfax seems incidentally 
confirmed by the opinion of the Court of appeals of Vir- 
ginia, in Picket v. Dowdell, 2 Wash. 106. Johnson v. 
Buffington, 2. Wash. 116, and Curry v. Burns, 2 Wash, 
121. 


88 


The next question is as to the nature and character of 
the title which Denny Fairfax took by the will of lord 
Fairfax, he being, at the time of the death of lord Fair- 
fax, an alien enemy. 


It is clear by the common law, that an alien can take 
lJands by purchase, though not by descent; or in other 
words he cannot take by the act of law, but he may by 
the act of the party. This principle has been settled in 
the year books, and has been uniformly recognized as 
sound law from thattime. 414 Hen. 4, 26. 44, Hen. 4, 
20. Co. Litt.2b. Nor is there any distinction, whether 
the purchase be by grant or by devise. Ineither case, the 
estate vests in the alien. Pow. Dev. 316, &c, Park. 
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FATRFAX’s Rep. 144. Co. Litt, 2 b. not for his own benefit, but-for 
DEVISBE the benefit of the state; or in the language of the an- 
v. cient law, the alien has the capacity to take, but notto 
HUNTER’S hold lands, and they may be seized into the hands of the 
LESSEE. sovereign. 14 H. 4, 26. 14 H. 4, 20. But until the 
~-——-——— lands are so seized, the alien has complete dominion over 
the same. He is a good tenant of the freehold in a pre- 
cipe on a common recovery. 4 Leon 84 Goldsb. 102. 
10 Mod. 128. And may c nvey the sam: to a purchaser, 
Sheafe v. O Neile, 1 Mass. Rep. 256. "Khough Co. Litt, 
52 6, seems to the contrary, yet it must probably mean 
that he can convey a defeasible estate only, which an 
oflice found will divest. It seems indeed to have been 
held, that an alien cannot maintain a real action for the 
recovery of lands.. Oo. Lit. 1296. Thel. Dig. ch.6. Dy- 
er, 2. 6. but it does not then follow that he may not de- 
fend, in a real action, his title to the lands against all 

persgns but the sovereign. 


We do not find that in respect to these general rights 
and cisabilities, there is any admitted difference between 
alien friends and alien enemies. During the war, the 
property of alien enemies is subject to confiscation jure 
belli, and their civil capacity to sue is suspended. Dyer, 
2b. Brandon v. Nesbitt, 6 T. R. 23. 3 Bos. & Pull. 
143. 5 Rob. 102. But as to capacity to purchase, no 
case has been cited in which it has been denied, and in 
The Attorney General v. Wheeden & Shales, Park. Rep. 
267, it was adjudged that a bequest to an alien enemy 
was good, and after a peace might be enforced. Indeed 
the common law in these particulars seems to coincide 
with the Jus Gentium. Bynk. Quest. Pub. Jur. ch. 7. Vat- 
tel, b. 2; ch. 8, § 142, 144%. Grot. lib. 2, ch. 6, § 16. 


It has not been attempted to place the title of Denny 
Fairfax upon the ground of his being an antenatus, born 
under a common allegiance before the American revolu- 
tion, and this has been abandoned upon good reason ; 
for whatever doubts may have been formerly entertain- 
ed, it is now settled that a British subject born before, 
cannot, since the revolution, take lands by descent in the 
United States. 4 Craneh, 321, Dawson’s Lessee v. God- 
frey. 


Bat it has been argued, that although D. Fairfax / 
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had capacity to take the lands as devisee, yet he took FATRFAX’s 
to ‘he use of the commonwealth only, and had therefore DEVISEE 
but a momeniary seizin ; that in fact he was but a mere v. 
trustee of the estate at the will of the commonwealth, HUNTER’s 
and that by operation of law, immediately upon the death LESSEE. 
of the testator, lord Fairfax, the title vested in the ——-—— 
commonwealth, and left but a mere naked possession in 

the devisee. 
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>. 


If we are right in the position, that the capacity of an 
alien enemy does not. differ in this respect from an alien 
friend, it will not be easy to maintain this argument. It 
is incontrovertibly settled upon the fullest authority, 
that the title acquired by an alien by purchase, is not 
divested until office found. The principle is founded up- 
on the ground, that as the freehold is in the alien, and 
he is tenant to the lord of whom the lands are holden, 
it cannot be divested out of him but by some notorious 
act, by which it may appear that the freehold is in ano- 
ther. 4 Bac. Abr. Alien C.p. 133. Now an office of en- 
titling is necessary to give this notoriety, and fix the ti- 
tle in the sovereign. So it was adjudged in Page’s case, 
5 Co, 22, and has been uniformly recognized. Park. 
Rep. 267. Park. 14%. Hob. 254. Bro. Denizen, pl. 17. 
Co. Litt.. 2.b. And the reason of the difference, why, 
when an alien dies, the sovereign is seized without of- 
fice found, is because otherwise the frechold would be in 
abeyance, as an alicn cannot have any inheritable blood, 
Nay even after office found, the king is not adjudged in 
possession, unless the possession were then vacant ; for 
if the possession were then in another, the king must 
enter or seize by his officer, before the possession in 
deed shall be adjudged inhim. 414 H.7, 24. 15 H, 7 
20. Staundf. Prerog. Reg. ch. 18, p. 54. 4% Co, 

And if we were to yield to the authority of Staw io 
(Prer. Reg. ch. 18, p. 56,) that in the case of alien ene- 

my, the king « ratione guerrue,” might seize without of- 

fice found, yet the same learned authority assures us, 

‘that the king must seize in those cases, ere he can 

have.an interest in the lands, because they be penal to- 

wards the party.” 4 Co. 58. b. And until the king be 

in possession by office found, he cannot grant lands 

which are forfeited by alienage. Staundf. Pre. Reg. ch. 

18. f. 5%. Stat. 18 Hen, 6, ch. 6. 
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FAIRFAX’s T'o apply these principles to the present case, 
DEVISEE Fairfax had a complete, though defeasible title, by vir- 
v. tue of the devise, and as thé possession was either va- 
HUNTER’s cant or not adverse, of course the law united a seizin to 
LESSEE his title in the lands in controversy; and this title 
——--—— could only be divested by an inquest of office, perfected 
by an entry and seizure where the possession was not 
vacant. And no grant by the commonwealth, according 
to the common law, could be valid, until the title was, 
by such means, fixed in the commonwealth. It is admit- 
ted that no entry or seizure was made by the common- 
wealth « ratione guerrae” during the war. It is also 
admitted, that no inquest of office was éver made pur- 
suant to the acts on this subject at any time. And it 
would seem therefore to follow, upon common law rea- 
soning, that the grant to the lessor of the original Plain- 
tiff. by the public patent of 30th April, 1789, issued im- 
providently and erroneously, and passed nothing. And 
if this be true, and there be no act of Virginia altering 
the common law, it is quite immaterial what is the va- 
lidity of the title of the original Defendant as against 
the commonwealth; for the Plaintiff*must recover by 
the strength of his own title, and not by the weakness 
of that of his adversary. 


But itis contended, ist, That the common law as to 
inquests of office and seizure, so far as the same respects 
the lands in controversy, is completely dispensed with 
by statutes of the commonwealth, so as to make the 
grant to the original Plaintiff in 1789 complete and per- 
fect—And secondly, and further, if it be not so, yet as 
the devisee died pending the suit, the freehold was there- 

r cast upon the commonwealth without an inquest, and 

-arises a retroactive confirmation of the title of the 
wiginal Plaintiff, of which he may now avail himself.— 
AS to the first point we will not say that it was not 
competent for the legislature, (supposing no treaty in 
the way) by a special act to have vested the land in the 
commonwealth without an inquest of office for the cause 
of alienage. But such an effect ought not, upon prin- 
ciples of public policy, to be presumed upon light 
grounds ; that an inquest of office should be made in 
cases of alienage, is a useful and important restraint 
upon public proceedings. No part of the United States 
seems to have been more aware of its importance, or 
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more cautious to guard against its abolition, than the ramEax’s 

Courts of Virginia. It prevents individoals from being pevisze 

harassed by numerous suits introduced by litigious v. 
tees. It enables the owner to contest the question nUWTER’s 

of alienage directly by a traverse of the office. It af- Lesszz. 

fords an opportunity for the public to know the nature, ——-____ 

the value, and the extent of its acquisitions pro defectu 

heredis ; and above all it operates as a salutary suppres- 

sion of that corrupt inftuence which the avarice of spe- 

culation might otherwise urge upon the legislature. The 

common law, therefore, ought not to. be deemed to be 

repealed, unless the language of a statute be clear and 

explicit for this purpose. 


erOoT Ve Raaas tT i 


Let us now consider the several acts which have been 
.oserred to in the argument, from which we think it 
will abundantly appear that, during the war, the lands 
in controversy were never, by any public law, vested in 
the commonwealth. We dismiss, at once, the act of 
1777, ch. 9, and of 1779, ch. 44, as they are restrain- 
ed to estates held by British subjects at the times of 
their respective enactments, and do not extend to e:tates 
subsequently.acquired. 


The next act is that of 1782, ch. 8, the 24th sec. after 
reciting that ¢ since the death of the late proprietor of 
the Northern Neck, there is reason to suppose that the 
said proprietorship hath descended upon alien enemies,” 
enacts, that persons holding lands in said Neck, shall 
retain sequestered in their hands, all quit rents which 
were then due, until the right of descent should be more 
fully ascertained ; and that all quit rents, thereafter to 
become due, shall be paid into the public treasury, and 
the parties exonerated from the future claim of the pro-. 
prietor. Admitting that this section, as to the quil 
rents, was equivalent to an inquest of office; it cannot 
be extended, by construction, to include the waste lands 
of the proprietor. Neither the words, nor the intention. 
of the legislature would authorize such a construction— 
But it may well be doubted if, even as to the quit rents, 
the provision is not to be considered as a sequestration 
jure belli, rather than a seizure for alienage—for it pro- 
eeeds on the ground, that the property « had descended, 
not-upon aliens, but alien enemies. So far as the treaty 
of peace might be deemed material in the case, this dis- 
tinction would deserve consideration,” 
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FAIRFAX’s ‘The next is the act of 4782,ch. 33, which, after res 
DEVISEE citing that « the death of lord Fairfax may occasion 
v. great iriconvenience to those who may incline to make 
HUNTER’s entries for vacant lands in the Nortliern Neck, proceeds 
LESSE 3. (sec. 3.) to enact, that all entries made with the survey- 
—— ors, &c. and returned to the office formerly kept by lord 
Fairfax, shall be held as good and valid as those here- 

tofore made under his direction, «+ until some mode shall 

‘be taken up and adopted by the General Assembly, 

« concerning the territory of the Northern Neck.” This 

act, so far from containing in itself any provision for 

vesting all the vacant lands of lord Fairfax in the com- 
monwealth, expressly reserves, to a future time, all deci- 

sions as to the disposal of the territory.—It suffers rights 

and titles to be acquired exactly in the same manner, 

and with the same conditions, which lord Fairfax ‘had 

by permanent regulations prescribed in his office —No 

other acts were passed on the subject during the war. 


We are now led to consider the act of 1785, ch. 47— 
which has presented some difficulty, if it stand unaffected 
by the treaty of peace. The 4th sec. after a recital «¢ that 
*‘ since the death of the late proprietor, no mode hath 
«been adopted to enable those who had befvre his 
«¢ death made entries within the said district accordin 
«¢ to an act, &c. (act 1782, ch. 33) to obtain titles to the 
«‘ same,” enacts that in all cases of such entries, grants 
shall be issued by the commonwealth to the parties 
in the same manner, as by law is directed in cases of 
other unappropriated lands—The 5th sec. then declares 
that the unappropriated lands within the Northern Neck 
should be subject to the same regulations, and be grant- 
ed in the same manner, and caveats should be proceeded 
upon, tried and determined, as is by law directed, in’ 
cases of other unappropriated lands belonging to the 
commonwealth. The 6th sec. extinguishes for the fu- 
ture all quit rents. 


The patent of the original Plaintiff issued pursuant- 
tothe 5th sec. of this act. 


It has been argued, that the act of 1785 amounts toa . 
legislative appropriation of all the lands in controversy. 
That it must be considered as completely divesting the 
title of Denny Faitfax for the cause of alienage, and 
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vesting it in the commonwealth—After the most mature FAIRFAX’s 
reflection, we cannot subscribe to the argument—In acts DEVISEE 
of sovereignty so highiy penal, it is against the ordina- v. 
ry rule to enlarge, by implication and inference, the ex- HuNTER’s 
tent of the language employed. It would be to declare LEssER. 
purposes which the legislature have not chosen to avow; ——-—— 
and to-create’ vested estates, when the common law 
would pronounce a contrary sentence, and the guar- 
dians of the public interests have not expressed an inten- 
tion to abrogate that law. If the legislature have pro- 
ceeded upon the supposition that the lands were al- 
ready vested in the commonwealth, we do not perceive 
how it helps the case. If the legislature, upon a mistake 
of facts, proceed to grant defective titles; we know of 
no rule of law which requires a Court to-declare, in 
penal cases, that to be. actually done which ought pre- 
viously to have been done. Perhaps as to grants under 
the 4th sec. where entries under the act of 1782, ch. 33; 
it might not be too much to hold, that such grants con- 
veyed no more than the title of the commonwealth, ex- 
actly in the same state as the commonwealth itself held 
it, viz. an inchoate right, to be reduced into possession 
and consummated: by a suit in the nature, or with the 
effect, of an inquest of office. But we give no opinion on 
this point, because the patent of the original Plaintiff 
manifestly issued under the succeeding section—and up- 
on a construction, which we give to this sections it is- 
sued improvidently and passed no title ee 
construction is, that the unappropriatéd lands in the 
Northern Neck should be granted in the same manner as 
the other lands of the commonwealth, when the title of 
the commonwealth was perfected by possession.- It seems 
to us difficult to contend, that the legislature meant to 
grant mere titles and rights of entry, of the’ common- 
wealth, to lands in the same manner as it did lands of 
which the commonwealth was in actual possession and 
seizin.—It would be selling suits and controversies 
through the whole conntry, and enacting a general sta- 
tute in favor of maintenance, an offence which the 
common law has denounced with extraordinary seve- 
rity. Consistent therefore with the manifest intention 
of the legislature, grants were to issue for lands in the 
Northern Neck, precisely in the same manner as for 
lands in other parts of the state, and under the same 
VOL. VIF. 80 
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¥YAIRFAX’s limitation, viz. that the commonwealth should have, at 
DEVISEE the time of the grant, a complete title and seizin. 
v. 

uUNTER’s Weare the more confirmed in this construction b 

LEssEx. the actconcerning escheators, (act 1779, ch. 45.) whic 

—-—— regulates the manner of proceeding in cases of escheat, 
and was by a subsequent act. (act 1785, ch. 53,) -ex- 
pressly extended to the counties in the Northern Neck. 
This act of 1779 expressly prohibits the granting of 
any lands, seized into the hands of the commonwealth 
upon office found, till the lapse of twelve months after the 
return of the inquisition and verdict into the office of the 
general Court, and afterwards authorizes the proper. es- 
cheator to proceed to sell in case no claim should be 
filed, within that time, and substantiated against the 
commonwealth. It is apparent, from this act, that it 
was not the intention of the legislature to dispose of 
lands, accruing by escheat, in the same manner as 
lands to which the commonwealth already possessed a 
perfect title. Ithas not been denied that the regula- 
tions of this act were designed to apply as well to titles 
accruing upon alienage, (which are not in strictness, 
escheats,) as upon forfeitures for other causes ; and, but 
for the act of 1785, ch. 47, we donot perceive but that 
the vacant lands were, by the devise of lord Fairfax, in 
the Northern Neck, would have been completely within 
the act regulating proceedings upon escheats. 


The real fact appears to have been, that the legisla- 
ture supposed that the commonwealth were in actual 
seizin and possession of the vacant lands of lord ‘'air-~ 
fax, either upon the principle that an alien enemy could 
not take by devise, or the belief that the acts of 1782; 
ch. 8, and ch. 33, had already vested the property in the 
commonwealth. In either case it was a mistake which 
surely ought not to be pressed to the injury of third per- 
sons. 


But if the construction, which we have suggested, be 
incorrect, we think that, at all events, the title of Hun- 
ter, under the grant of 1789, cannot be considered as 
more extensive than the title of the commonwealth, viz. 
a title inchoate and imperfect ; to be consummated by an 
actual entry under an inquest of office, or its equivalent, 
a suit and judgment at law by the grantee. 
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This view of the acts of Virginia, renders it Wholly rarrFax’s 

unnecessary to consider a point, which has been very pEVISEE 
elaborately argued at the bar, whether the treaty of v, 
peace, which declares «that no future confiscations RUNTER’s 
shall be made,” protects from forfeiture, under the muni- LESSEE, 
cipal laws respecting alienage, estates held by British sinddewe 
subjects at the time of the ratification of that treaty.— 
For we are well satisfied that the treaty of 1794 com- 
pletely protects and confirms the title of Denny Fairfax, 
even admitting that the oe of peace loft him wholly 
unprovided for. 


The 9th article is in these words: « It is agreed that 
British subjects who now hold lands in the territories 
of the United States, and American citizens who now 
hold. lands in the dominions of his majesty, shall con- 
tinue to hold them according to the nature and tenure 
of their respective estates and titles therein ; and qnay 
grant, sell or devise the same to whom they please_in 
like manner as if they were natives,-and that neiffler 
they nor their heirs or assigns shall, so far as respects 
the said lands and the legal remedies incident thereto, 
be considered as aliens.” 


Now, we cannot yield to the argument that Denny 
Fairfax had no title, but a mere naked possession or 
trust estate. In our judgment, by virtue of the devise 
to him, he held a fee simple in his own right. At the 
time of the commencement of this suit (in 1791) he was 
in complete poss¢ssion and seizin of the land. That 
possession and seizin continued up to and after the trea- 
ty of 179%, which. being the supreme law of the land, 
confirmed the title to him, his heirs and assigns, and 
protected him from any forfeiture by reason of alienage. 


 — © ee hw 


It was once in the power of the commonwealth of Vir- 
ginia, by an inquest of office or its equivalent, to have 
vested the estate completely in itself or its grantee. 
But it has not so done, and its own inchoate title (and 
of course the derivative title, if any, of its grantee) has 
by the aperation of the treaty become ineffectual and 
void. 


Tt becemes unnecessary to consider the argument as 
to the effect of the death of Denny Fairfax pending the 
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FAIRFAX’S suit, bécause admitting it to be correctly applied in ge- 


DEVISEE 
v. 


neral, the treaty of 179% completely avoids it. The 
heirs of Denny Fairfax were made capable in law to 


HUNTER’s take from him by descent, and the freehold was not, 
LESSEE. therefore, on his death, cast upon the commonwealth. 


—— 


On the whole, the Court are of opinion that the judg- 
ment of the Court of appeals of Virginia ought to be 
reversed, and that the judgment of the District Court 
of Winchester be affirmed with costs, &c. 


JOUNSON, J. , 


After the maturest investigation of this case that cir- - 
cumstances would permit me to make, I am obliged to 
dissent from the opinion of the majority of my brethren. 


The material questions are, 


®st. Whether an alien can take lands as a devisee, 
and if he can, 


2d. Whether an inquest of oflice was indispensably 
necessary to divest him of his interest for the benefit of 
the state ? 


5d. Whether the disability of the devisee was not cured 
by the treaty 6f peace, or the treaty of 179%. 


With regard to the treaty of peace it is very clear ta 
ine that, that does not affect the case. The words of the 
4th article are, « There shall be no future confiscations 
**made, nor any prosecution commenced against any 
‘¢ person or persons for or by reason of the part which 
**he ov they may have teken in the present War.” 


Now should we admit, as has been strongly insisted, 
that to escheat is to confiscate, it would still remain to 
show that this was “a confiscation on account of the 
** part taken by the devisee in the war of the revolu- 
“tion.” But the disability of an alien to hold real 
estate is the result of a general principle of the common 
law, and was in no wise attached to the individual on 
account of his conduct in the revolutionary struggle. 


- The alien who had taken part with thig country and 
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fought the battles of the states, may have been affected FArRFAX’s 
by it no less than he who fought against us, and the DEVISEE 
member of any other community in the world may as v. 
well have been the object of its application as the subs HUNTER’ 's 
ject of Great Britain. The object evidently was to se- LESSEE. 
cure the individual from legal punishment—not to cure ——-—— 
a legal disability existing in him. 


With regard to the bearing of the treaty of 1794 on 
the interests of the parties, the only difliculty arises 
from the vague signification of the words « now hold- 
ing,” made use of in the article which relates to this 
subject. But in conformity with the liberal spirit in tae 
which national contracts ought to be construed, I am. . 2° 
satisfied to consider that treaty as extending to all cases 
‘“of-a rightful possession or legal title defeasible only 
“on the ground of alien disability and existing at the 
date of that treaty.” 


What then were the rights of the devisee-in this case ‘ 
and were they in existence at the date of this treaty? 


Whoever looks into the learning on the capacity of 
an alien to take lands as devisee, will find it involved 
in some difficulties. There is no decided case, that I 
know of, upon the subject. And the opinions of learned 
men upon it, when compared, will be found to have 
been expressed with doubt, or scarcely reconcileable to 
cach other. ‘The general rule is, that an alien may 
take by purchase, but cannot. hold. Yet so fragile or 
flimsy is the right he acquires, that, if tortiously dispos- 
sessed, no one contends that he can maintain an action 
against the evictor. To assert that he has a right, and 
yet admit that he has no remedy, appears to me rather 
paradoxical. Yet all admit that the bailiff of the king 
cannot enter on an alien purchaser until office found. 
But where a freehold is cast upon the alien by act of 
law, as by descent, dower, custody, &c. it is admitted 
that no inquest of office is necessary to vest the estate 
in the king, and he may enter immediately. Whether 
an alien Wevisee is to be considered as a purchaser ac- 
cording to the meaning of that term as applied to an 
alien, or whether his estate is to be considered as one 
of those which are»cast on him by operation of law, is 
an alternative, either branch of which may be laid hold 
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raierax’s of with some confidence. Chief baron Gilbert asserts, 
DEVISEE without reservation, that a devise to an alien is void, 


Vv. 


(Gilbert on devises, p. 15.) But Mr. Powell maintains 


HUNTER’s that he takes under it as a purchaser. ( Powell on Dev, 


LESSEE. 


$17.) In support of Gilber(’s opinion it might be ur- 


——-—— geil that a devise takes effect under statute, and in that 


view the interest may be said to be cast on the alien by 
operation of law. Yet I have no hesitation in deciding 
in favor of the doctrine as laid down by Powell. Not 
on the words of lird Hardwick, as quoted from Knight 
and du Plessis; for the judge there expressly declines 
giving an opinion; but from a reference to the princi- 
ple upon which the doctrine is certainly founded. 


The only unexceptionable reason that can be assign- 
ed why an alien can take by deed, though he cannot 
hold, is, that otherwise the proprietor would be restrict- 
ed in his choice of an alienee; or in other words, in his 
right of alienation. And to declare such a conveyance 
mull and void would be attended with this absurdity, 
that the estate would still remain in the alienor in op- ~ 
position to his own will and contract. It would there- 
fore seem that the law on this subject would be more 
satifactorily expressed by asserting that an alien is a 
competent party to a contract, so that a conveyance, ex- 
ecuted to him, shall divest the feoffer or donor, in order ° 
that it may escheat. The tendency of this doctrine to 
favor the royal prerogative of escheat, would no doubt 
secure to it a welcome reception, yet it is not too much 
to pronounce it reasonable in the abstract. ‘This rea- 
son is as applicable to the case of a devise as of 2 con- 
tract, and in the technical application of the term pur- 
chaser a devisee is included. But it is contended that 
the grant to lord Fairfax was a grant or cession of 
sovereign power, and as such was assumed by the state 
when it declared itself independent. Upon considering, 
as well the acts of the state, with regard to this proper- 
ty, as the acts of lord Fairfax himself, there is reason - 
to think that both acted under this impression. But to 
decide on this question, we must look into the deed of 
cession, and upon its construction the decision of this 
Court must depend. And here, in every part of it,-we 
find it divested of the chief attributes of sovereignty— 
not a power legislative, judicial or executive given, and 
the words such as are adapted to convey an interest, 
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but no jurisdiction. ‘Some few royal prerogatives, it is FarRFAX’s 
true, are expressly conveyed, and these unquestionably DEVISER 
must have accrued to the state upon the assertion of in- v. 
dependence. But the interest in the soil remained to uunTER’s 
the grantee. So far, therefore, I feel no difficulty about LessEe. 
sustaining the claim of the devisee. But did this inte- =—-—— | 
rest remain in him at the time of the treaty of 1794? 


- Lam of opinion it did not. The interest acquired 
under the devise was a mere scintilia juris, and that: 
scintilla was extinguished by- ‘the’ grant of the state 
vesting this tract in the Plaintiff in error. -I will not 
say what would have been the effect of a more general 
grant. But this grant emanated under a law expressly 
relating to the lands of lord Fairfax authorizing them 
to be entered, surveyed and granted. 


The only objection that can be set up to the validity 
of this grant is, that it was not preceded by an inquest 
of office. . And the question then will be, whether it 
was not competent for the state to assert its rights, over 
the alien’s property, by any other means thaw an inquest 
of office. -I am of opinion that it was. That the mere 
executive of the state could not have done it, I will 
readily admit; but what was there to restrict the su- 
preme legislative power, from dispensing with the in- 
quest of office? In the case of Smith and the state of 
Maryland, this Court sustained a specific confiscation 
of lands under. a law of the state, where there was nei- 
ther conviction nor inquest of office, And in Great 
Britain, in the case of treason, an inquest of office is ex- 
ages dispensed with by the statute 33, H. VIII, c. 30. 

o that there is nothing mystical, nor any thing of indis- 
pensable obligation, in this inquest of office. It is, in 
Great Britain, a salutary restraint upon the exercise of 
arbitrary power by the crown, and affords the subject a 
simple and decent mode of contesting the claim of his 
sovereign; but the legislative power of that country 
certainly may assert, and has asserted, the right of dis- 
pensing with it, and I see no reason why it was not com- 
petent for the legislature of the state of Virginia to do 
the same. 
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Several collateral questions have arisen, in this case 
on which, as I do not differ materially from my bre- 
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FarrFax’s thren, I will only express my opinion in the briefest 


DEVISEE 
v. 
HUNTER’S 


manner. 


I am of opinion that whenever the case, made out in 


LESSER. the pleadings, does not, in law, sanction the judgment 
—-<« which has been given upon it, the error sufficiently ap- 





pears upon the record to bring the, case within the XXV 
section of the judiciary act. 


Tam also of opinion that whenever a case is brought 
up to this Court under that section, the title of the par- 
ties litigant must necessarily be enquired into, and that 
such an enquiry must, in the nature of things, precede 
the consideration how far the law, treaty, and soforth, is 
applicable to it; otherwise an appeal to this Court, 
would be worse than nugavory. 


And that in ejectment at least, if not in every possible 
case, the decision of this Court must conform to the— 
state of rights of the parties at the time of its.own judg- 
ment: so tliat a treaty, although ratified subsequent to 
the decision of the Court appealed from, becomes a part 
of the law of the case and must control our decision. 
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_ INDEX 


TO THE PRINCIPAL MATTERS CONTAINED 


IN 


VOLUME VII. 





—— 


a; 
ABANDONMENT. 


Upon a policy on a cargo the un- 
derwriters are not liable for freight, 
whether there be an abandonment 
or not. Caze and Richaud v. Bal- 
timore In. Co. 362 


. The question whether the aban- 


donment were made in due time, 
is not a question of fact to be ex- 
clusively lett to a jury, but to be 
decided by them under the direc- 
tion of the Court. Livingston v. 
Mar’y. In. Co. 509 


ABATEMENT. 


A Plaintiff, who has declared 
jointly against two Defendants, as 
being in custody, when, im fact, 
only one of the Defendants was 
taken on the Cafias, cannot abate 
his own action against the party 
not taken; unless authorized so to 
do by the return of the process 
against that party. Barton v. 
Petit and Bayard, 194 


2. If the marshal of Virginia return 


9 
) 


that the Defendant is no inhabitant 
of the district of Virginia, the suit 
shall abate as to such Defendant. 
dd. 194 


- The Plaintiff in Virginia is not 


bound to dec/are untill all the De- 
fendants have appeared, or the 


VOL. VIE. 


_ 


o2 


84 


/ 


suit be abated as to such as have 
not appeared. Id. 194 


ACCOUNT. 


. An account current, sent by a fo- 


reign merchant to a merchant in 
this country and not objected to for 
two years, is deemed an account 
stated, and throws the burden of 
proof upon him who received and 
kept it without objection. /ree- 
land v. Heron and al. 147 


. A final account settled with the 


Orphan’s Court, by an administra- 
tor, is not conclusive evidence in 
his favor upon the issue of devasta- 
vit vel non. Beatty v. State of 
Maryland, 281 
A debtor of the United States is 
not entitled to credit for money re- 
ceived by an agent of an officer of 
the United States, whose office be- 
comes extinct before the money is 
received by the agent. United 
States v. Patterson, 575 


ACT OF CONGRESS. 


. The revival of an act of congress 


may depend upon a future contin- 
gent event, tobe made known by 
proclamation. The Aurora, 382 
Schooner Anne v. U. States, 570 


. When an act of congress is re- 


vived, it is revived in that form 
and with that effect which.it had 
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at the moment when it expired. 
382 


ADMINISTRATOR. 


See Account, 2, 281 


1. 


i) 


ie) 


Ge 


ADMIRALTY. 


In cases of admiralty jurisdiction, 
new evidence will be admitted in 
this Court; and for that purpose a 
commission mayissue. Brig James 
Wells v. United States, 22 
Brig Clarissa Claiborne v United 
States, 107 
The evidence of that necessity 
which will excuse a violation of an 
embargo law, must be very clear 
and positive. Jd. 22 


. Cases of seizure, upon waters na- 


vigable from the sea by vessels of 
more than 10 tons burthen, for 
breach of the laws of the United 
States, are cases of admiralty and 
maritime jurisdiction, and are to 
be tried without a jury. Whelan 
v. United States, 112 
The letter of Mr. Merry of the 
12th of April, 1804, ex:ended, to 
the island of Curragoa, the crder 
of the lords commissicpers of the 
admiralty, of the 5th of January, 
1804, respecting the blockade of 
Martiniqueand Guadaloupe. Ma- 
ryland In. Co. v. Wood, 402 


- Asemence of a, foreign tribunal, 


condemniog neutral property un- 
der an edict unjust in itself, con- 
trary to the law of nations, and in 
violation of neutral rights; and 
which has been so declared by the 
legislative and executive depart 
ments of the government of the 
United States; changes the pro- 
perty of the thing condemned. 
Williams v. Armroyd, 424 


. A sale by the authority of the cap- 


tors, befure sentence of condemna- 
tion, is affirmed by such sentence, 
as is good a6 initio.’ Id. 424 
A French tribunal at Gaudaloupie 
had jurisdiction of property seized 
on the high seas for breach of the 


INDEX. 






Milan decree, and carried into the 
Dutch part of the island of Sz, 
Martins, and there sold, by order 
of the Dutch governor of St. Mar- 
tins, before condemnation and 
without any authority from the 
French tribunal at Guadaloupe. 
Id. ' 424 


. The American owner cannot re- 


claim, in the Courts of this country, 
his property which has been seized 
and condemned in a French Court 
under the Milan decree. Jd. 425 
An information, or libel for a for- 
feiture, must be particular andcer- 
tain in all the mattrial circum- 
stances which constitute the of 


fence. Brig Caroline v. United 
States, . 496 
Schr. Hoppet v. U. States, 389 
Schr. Annéwv U. States, 570 


10. An informal libel, or information 


in rem, may be amended by leave 
of the Court. Jd 496 
Schr. Anne v. U. States, 570 
Schr. Hopifiet v, U. States, 389 


11. In a count in a libel upon the 50¢A 


section of the collecton law of 
March 2d, 1799; for unlading 
goods without a permit, it is not 
necessary to state the time and 
place of importation, nor the ves- 
sel in which it was made; but it is 
sufficient to allege that they were 
unknown to the attorney of the 
United States. Locke v. United 
States. 339 


12. ** Probable cause’? means less 


than evidence which would justify 
condempation. It imports a sei- 
zure made under circumstances 
which warrant suspicion. Jd. -339 


13. A vessel of the United States 


captured, condemned, sold, and 
purchased by her former master, 
a citizen of the United States, who 
obtained a Danish burgher’s brief, 
and who cleared out of a port of 
the United States as a Dane, is a 
foreign vessel within the Sth sec- 
tion of the act of 9th Jauuary, 
1808, supplementary to the embar- 
go act; although she was really 
owned by a citizen of the United 
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States. Schooner Good Catharine 
v. United States, 349 
14, Under the non-intercourse law a 
vesse}, in March, 1811, had no 
right to ccme into the waters of 
the United States to enquire whe- 
ther she might"land her cargo. 
Brig Penobscot v. U. States, 356 
15. In a prosecution against a vessel 
for violating a law of the United 
States it is not necessary to adduce 
possitive testimony of the identity 
of the vessel. - Schooner Jane v 
United States, 363 
16. The mnon-intercourse act of 
March 1st, 1809, was, by force of 
the act of May 1st, 1810, and the 
pfrresident’s firoclamation of No- 
vember, 2, 1810, revived on the 
2d of February, 1811. The Au- 
rora v. United States. 383 
Schy. Anne v. United States, 570 
#7. Ina libel it is not necessary to 
negative any fact which constitutes 
the defence of the Claimant. 
Id. 383 
18. Wines, the produce of France, 
imported into the United States 
before the non-intercourse act, re- 
exported to a Danish island, there 
sold to a merchant of that place, 
and thence exported to New Or- 


leans during the operation of that ‘ 


act of congress, were liable to for- 
feiture under that law. Schooner 
Hopipiet v. United States, 389 
19. An information in the admiralty 
for a forfeiture must contain a sub- 
stantial statement of the offence. 
A general reference to the provi- 
sions of the statute is not sufficient 
If the information be defective in 
that respect, the defect is not 
cured by evidence of the facts 
omitted to be averred in the infor- 
mation. The decree must be se- 
cundum allegata, as well as secun- 
dum firobaia. Schooner Hopipet 
v. United States, _ 389 
20. By the 11th section of the act of 
25th of April, 1808, vol. 9, fr. 150, 
the collector had no right to detain 
a vessel and cargo after her ar- 
rival at her port of destination, un- 
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der a suspicion that she intended 
to violate the embargo; and such 
detention could not be justified by 
instructions from the secretary of 
the treasury, nor by the confirma- 
tion of the president. O/is v. Ba- 


con, 590 
21. See Embargo, 5, 113 
AGENT. 
1. See Cornhoration, 299 
2. The United States are not bound’ ™ 


by the. declarations of their agent, - 
founded upon a mistake of fact, 
unless it clearly appear that the 
age t was acting within the scope 
of his authority, and was empow- 
ered in his capacity of agent to 
make such declaration Lee v. 
Munroe and al. 366 
. It the Plaintiff, by orders from the 
Defendants, purchase goods for 
them and draw on them for the 
amount, they are bound to accept 
and pay his bills. If they do not, 
he may recover the amount there- 
of (and damages and costs, if he 
has paid the same) upon a count 
for'money paid, laid out and ex- 
pended, and the bills of exchange 
may be given in evidence on that 
count. If, after protest of the bills, 
the Plaintiff sell the goods without 
orders, it shall not prejudice his 
right of action, although he render 
no account of sales to the Defen- 
dans. Riggs v. Lindsay, 500 


\e) 


AGREEMENT. 


—s 


. Upon a special contract executed 
on the part of the Plaintiff, in- 
debitatus assumpsit wili lie for the 
price. Bank of Columbia v. Pat- 
terson, 299 

. A simple contract is not merged 
in a sealed instrument which 
merely recognizes the debt and 
fixes the mode of ascertaining its 
amount Id. 299 

5S. Upon general counts, a special 

agreement executed may be given 

in evidence. Jd. 299 
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4. The recital of a prior, in a later, 
agreement, if it has been exe- 
cuted, does not extinguish the 
former. Id. 299 

5. See Corporation, 299 


ALEXANDRIA, 


The Proprietors of buildings jn 
Alexandria, insured by the Mutu- 
al Assurance Society against fie 
in Virginia, are bound, by the act 
of assembly of Virginia passed in 
1805, and the subsequent regula- 
tions of tne society, to pay an ad- 
ditional premium upon the in- 
creased rate of hazurd according 
to the new regulations of 1805. 
The Mutual Assurance Society v. 
Korn and Wisemiller, 396 


ALIEN. 


~~ 


-. An alien enemy may take lands 
in Virginia by devise, and hold the 
same until office found. Fairfax 
v. Hunter, 603 

- See Fairfax, + 603 


AMENDMENT. | 


SS) 


o~ 


- In ejectment, the date of the de- 
mise in the declaration may be 
amended during the trial so as to 
conform tothe title. Blackwell v. 
Patton, 472 


2. An mtormal libel, or information 


in rem, may be amended, by leaye 
of the Court. Brig Caroline v. 
United States, 496 
Schr. Anne v. United States, 570 


ANSWER. 


1, An answer in chancery, respon- 
sive to the bil', is evidence for ihe 
Defendant. Russel v. Clerk, 70 

. The Defendant, to an attachment 
in chancery in Virginia, may plead 
the statute of-limitations without 
aswer, Wilson v. Keontz, 202 





INDEX. 


APPEAL. 


No writ of error lies to the Supreme 


Court of the, United States to re- 
verse the judgment of the Circuit 
Court in a civil action which has 
been carried up to the Circuit 
Court from the District Court by 
writ of error. United States v. 


Goodwin, 108 
APPEARANCE, 
See Practice, 12, 194 


to 


2 


ARBITRATION. 


An award will not be set aside in 
equity on account of an omission 
by the arbitrators to act upon part 
of the matters submitted, unless 
that omission shall have injured 
the Complainant. Davy v. Faw, 

: 171 


. When the price of land, and not 


the question of title, is submitted, 
the submission and award need not 
be by deed. Jd. 172 
See Attorney at law, 1, 486 


. An award is not void because it is 


in the alternative, and contingent; 
nor because one of the alternatives 
requires the party to do an act in 
conjunction with others, not par- 
ties to the award, and over whom 
he has no control. Zhornton v. 
Carson, 596 


ASSIGNMENT. 


- A person who, upon receiving an 


assignment of a share of property 
as security for a debt, agrees to 
comply with the contract of the 
assignor with a joint owner af the 
property, is bound to fulfill that 
contract, although it exceed in 
amount the value of the share of 
the property transferred to him. 
Clark v. Carrington, 308 


- The nomina) Plaintiff may dismiss 
a suit brought in his name by a 
creditor who has not an assignh- 
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Pa 
ment of the cause of action. Weich 
v. Mandeville, 152 


ASSUMPSIT. 


; The payment of the tioney by the 
indorser of a promissory note after 
protest, is a good consideration for 
an assumpsit, on the part of the 
maker, to pay the amount of the 
note with costs of protest. Mor- 
gan v. Reintzel, 273 


2. See Promissory note,3,7, 208, 


273 
Upon a special eontract executed 
on the part of the Plaintiff, indedi- 
tatus assumfisit will lie for the 
price. Bank of Columbia v. Pat 


oe) 


terson, 299 
4. See Agreen 2/, 3, 299 
AT TACHMENT. 

1. See Answer, 1, 202 


2. See Fees, 1, 276 


ATTORNEY art Law. 


. An’attorney at law, as such, -has 
authority to submit the cause to 
arbitration. Holker v. Parker, 

436 
2. An attorney at law, merely as 
such, has no right, strictly speak- 
ing, to make a compromise for his 


client. Id. 436 
AUCTION. 
See Sale, 3, 399 
AUGUST TERM. 
See Practice, 16, 278 
AUTHORITY. 
1. See Agent, 2, 366 
2. See Attorney at law, 1,2, 436 
$. See Admiralty, 20, 590 


AWARD. 


See 4rbitration. 


INDEX. 


B. 
BILLS OF EXCHANGE. 
See Agent, 3, 500 
BLOCKADE. 
See Admiraliy, 4, 402 
BOND. © 


1. Seméb: It is a good defence, to an 
action upon an embargo bond, that 
it was given for more than double 
the value of the vessel and cargo, 
and that the master was constrain- 
ed to execute it by the refusal of a . 
clearance. United States v. Gor- 
don, 287 

2. If the original judgment be re- 
versed, the reversal of the depen- 
dent judgment on the ** forthcom- 
ing bond” foliows of course; but 
a special certiorari is necessary to 
bring up the execution upon which 
the bond was given so as to shew 
the connexion between the two 
judgments. Barton v. Petit and 
Bayard, 288, 

3. When a collector of revenue has 
given two bonds for his official con- 
duct at different periods and with 
different sureties, a promise by a 
supervisor to apply his payments 
exclusively to the discharge of the 
first bond, although some of the 
payments were for money collect- 
ed and paid after the second bond 
was given, does not bind the U- 
nited States, and does not amount 
to an application of the payments 
to the first bond. United States 
v. January and Patterson, 572 


BRITISH TREATY. 


The British treaty of 1794 confirmed 
the title of lord Fairfax’s waste 
and unapprepriated lands, in the 
Northern Neck of Virginia, in his 
deviseg a British subject. Fairfax 
v. Hunter, 604 











Cc. 
CAPTURE. 
See Insurance, 19. 509 
CERTIORARI. 
See Bond, 2, 288 


CHANCERY. 


t. The Defendant to an attachment 
in chancery in Virginia may plead 
the statute of limitations without 


answer. Wilsonv. Koontz, 202 
CLERK. 
See Fees, 1, 276 
COLLEC FOR. 
1. See Bond, 3, 572 
2. See Admiralty, 20, 590 


. COLU MBIA. 


— 


- A discharge under the insolvent 
law of the district of Columbia is 
nota bar to an action. King v. 
Riddle, 168 
Upon a writ of error to the Cir- 
cuit Court for the district of Co- 
lumbia, this Court has no jurisdic- 
tion, if the sum awarded be less 
than 100 dollars, although a great- 
er sum may have been originally 
claimed. Wise v. Col. Turnpfiike 


“bo 


Co. 276 
COMMISSION. 
See Lvidence, 3, 22, 107 
COMMITMENT. 
See Mittimus, 550 


COMMON LAW. 


The Courts of the United States have 
no common law jurisdiction in 


INDEX. 


* 
cases of libel against the govern- 
ment of the United States; but 
they have power to fine for con- 
tempts, to imprison for contumacy, 
and to enforce the observance of 


their orders, &c. United States 
v. Hudson and Goodwin, $2 


COMPROMISE. 
See Attorney at law, 2, 436 
CONCEALMENT OF PAPERS. 


See Insurance, 12, 13, 509 
CONNECTICUT. 
See Mittimus, 550 


CONSIDERATION. 


1. See Assumfpsit, 1, 273 
2. Although the consideration of a 
promissory note fail, by reason of 
the failure of the payee to perform 
his part of the agrement upon 
which it was given, yet if a new 
agreement, as a substitute fr the 
old one, be entered into between 
the original parties to the note, 
this failure of the original conside- 
ration creates no equity in favor 
of the maker of the note against 
the endorsee, even in Virginia. 
Young v. Grundy, 548 


CONSTITUTION. 


An act of the legislature of a state, 
declaring that certain lands which 
should be purchased for the In- 
dians should not thereafter be sub- 
ject te any tex, constituted a con- 
tract which could not, after the 
adoption of the constitution of the 
United States, be rescindec by a 
subsequent legislative act; such 
rescinding act being void under 
the constitution of the United 
States. State of New Jersey v. 
Wilson, 164 
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CONTEMPT: 
See Common laav, 32 
CONTRACT. 
1. See Constition, 164 
2. See Frauds, 3, 176 
3. See Assumfpisit, 3, 299 
4. See Agreement, 2,3,4,5, 299 
5. See Corporation, 300 
6. See Assignment, 1, 308 
7. See Variance, 2, 408 
8. See Agent, 2, 3, 366, 500 
/ CONVEYANCE. 
See North Carolina, 1, 2, 471 


CORPORATION. 


Wherever a corporation aggregate 
is acting within the scope o. the 
legitimate purposes of its institu- 
tion, all parol contracts made by 
its authorized agents, are express 
promises of the corporation; and 
all duties imposed on them by law, 
and all benefits conferred at their 
request, raise implied promises, 
for the enforcement of which an 
action lies. Bank of Columbia v. 
Patterson, 299 


COSTS. 


1, A copy of the transcript of the re- 
cord obtained from the clerk of the 
Supreme *Court of the United 
States is not a part of the taxable 
costs of suit to be recovered by one 
party against the other; but the 
party who requests the copy must 
pay the clerk for it. Caldwell v- 


Jackson, 276 
2. See Fees, 1, 276 
COUNSELLORS. 


1, Two connseliors only shall be 
heard on each side of any cause, 
whatever be the number of. points 
or parties. General rule, 1 

2. If the connsel do not furnish the 
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Court with a statement of the 
points of the case, the appeal will 
be dismissed. Schooner Catharine 
. v. United States, 99 


COURTS. 


See Common law, 32 
See Appeal, 108 
See Jurisdiction, 

S-e Account, 2, 

See Abandonment, 2, 


CREDIT, 'LETTER OF 


281 
509 


Oe 2 


_ 


. The construction of a letter of 
credit or —— must be the 
same in a Court of equity asin a 
Court of law. Russel v. Clark, 69 
To charge one person with the 
debt of another, the undertaking 
must be clear andexplicit. Id. 70 
. Itisthe duty of him who gives 
credit to another, upon the respon- 
sibility or undertaking of a third 
person, immediately to give notice 
to the latter, of the extent of. his 
engagements. /d. 70 
. A fraudulent recommendation will 
subject the person, giving it, to the 
damages sustained by the person 
trusting to it. Jd. 70 
. A misrepresentation of the solidi- 
ty of a mercantile house made un- 
der a mistake of the fact, without 
any interest or fraudulent iaten- 
tion, will not sustain an action, al- 
though the Plaintiff may have sus- 
tained damage by reason of such 
misrepresentation. Id. 70 
6. A merchant who indorses the bills 
of another upon the faith\of the 
guaranty of a third, cannot (upon 
the imsolvency of the . principal 
debtor and of the guaranty) resort 
to a trust fund created by the 
principal debtor for the indemnity 
of the. guaranty for the amount 
which the guaranty. should pay. 
But a person for whose. benefit a 
trust is created, who.is to be. the 
ultimate receiver of the money, 
may sustain a suit in equity to have 
it paid directly to himself, Id. 71 


id 


iy) 


i» 


Gr 
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7. When the guaranty is insolvent,a 4. See North Carolina,1,2, 472 


Court of equity will not decree the 
money (raised for his indemnity) 
to be paid to him without security 
that the debt to the principal cre- 
ditor shall be satisfied. Id. 71 


CURRACOA. 
See Admiralty, 4, 402 
CUSTOM OF MERCHANTS. 


The maker of a promissory note, 
payable to order, is, under the 
custom of merchants, liable to re- 
fund the amount of the note and 
costs of protest, to an indorser who 
has been obliged to take up the 
note after protest. Morgan v. 
Reintzel, 273 


D. 
DEBT. 
Nil debet is not a good plea to an 


action of debt on a judgment of 
another state. Mills v. Duryee, 


481 
DEBTOR. 
See Account, 3, 575 
DECLARATION. 
See Abatement, 1, 3, 194 
DEED. 


1. A plat referred to in a deed as 
being annexed to it, but which 
was never in fact annexed, aad 
was not recorded with the deed, 
affords no evidence in aid of the 
description of the property men 
tioned in the deed. Shirras v. 
Caig and Mitchel, 35 

2. A person cannot be charged with 
fraudulently secreting a deed who 
places it upon record as soon as 
the law requires. Id. 35 

3. See Eguity, 2, 6, 34, 219 





DELAY. 
See Insurance, 7, 8, 9, 10, 487 
DEMISE. 
See Amendment, 1, 472 
: DEMURRER. 


1, It is a matter of discretion with 


the Court whether it will compel — 
a party to join in demurrer to evi- 
dence. Young v- Black, 565 


. A demurrer to evidence ought not 


to be allowed where the party de- 
murring refuses to admit the facts 
which the other party attempts to 
prove ; nor where he offers contra- 
dicgtory evidence, or attempts to 
establish inconsistent propositions. 
Id. 565 


. Quere, whether the refusal of a 


Court to compel a party to jom in 
demurrer to evidence, can, in any 
case be assigned for error? Jd. 566 


DESCENT. 


The statute of descents in Maryland 


has not declared how an intestate 
estate shall descend, which was 
derived to the intestate from his 
half-brether, or from his brother 
of the whole blood, or from his son, 
or daughter, or from his wife; but 
such esiates are left té descend at 
commonlaw. Barnitz v. Casey, 

456 


DEVIATION. 


See Insurance, 1, 7,8, 9,10, 26, 487 ° 


DEVISE. 


1. See Dower, 2, 370 
2. A devise to A. in fee, and if he 


shall die under the age of 21 years, 
and without issue, then to B. in fee, 
is a good executory devise; and 
if B. die before the contingency 
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happen, it defllives vad heir, 


and so from heir to hei til the 
contingency yy whén it vests 
absolutely in him only who ean 
then make himself heir to B. the 
executory devisee: and although 
A. be the heir at law of B. yet the 
executory devise thus devolving 
on him, is not merged in the pre- 
ceding estate, but, on the death 
of A. devolves to the next heir of 


B. Barnitz v. Casey, 456 
3. See Alien, 1, 603 
DISABILITY. 

See Limitations, 1,4,5, . 156, 
202, 350 
DISCONTINUANCE. 


A Plaintiff may, before verdict, dis- 


continue a count in his declaration, 
and wave the issues joined there- 
on. Hughes v. Moore, 176 


DISCOVERY. 


1. Where the only ground of equita- 


ble jurisdiction isthe discovery of 
facts solely within the knowledge 
of the Defendant, and the Deten- 
dant, by his answer, discloses no 
such facts, and the Plaintiff sup- 
ports his claim by evidence in his 
own possession, unaided by the 
confessions of the Defendant, the 

laintiff should be dismissed from 

e Court of chancery and per- 
mitted to assert his rights in a 


Court of law. Russel v. Clark, 69 
2. See Dower, 1, , 370 
DISCRETION. 

1. See Jurar, 2, 291 
2. See Demurrer, 1. 565 


DOMICIL. 


1. The national commercial charac- 
ter of a person is to be decided by 
his domicil, and not by. the nature 
of his trade.- Livingston and al. v. 
M. In. Co. 507 

VOL, VII. 
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2. A Spanish subject, who came to 


we 


2. If a devise of land, in Virginia, to 


the United States in a time of 

ace between Spain and Great 

itain, to carry on a’ trade : be- 
tween this country and the Spa- 
nish provinces, under a royal Spa- 
nish license, and who clatinied to 
reside here and carry on the trade 
after the breaking out of war be- 
tween Great Britain and Spain, is 
to be considered’ an Atmerican 
merchant, although the trade 
could be-lawfully carried on by a 
Spanish subject only. Jd. 507 


DOWER: — 


- Courts of chancery have concur- 
rent jurisdiction with Courts of 
law, in cases of dower, espécially 
where partition, discovery, or ac- 
count, is prayed; and in cases of 
sale where the parties are willing 
that a sum in gross .shoukl be 
given in lieu of dower. Herbert 
vw. Wren, : "5° 370 


\ the widow, appear; from circum- 
stances, to be in lieu of dower, she 
must make her election, and: can- 
not take both. Jd. * ‘370 


3. If a wife join her husband in a 


lease for years, she is still entitled 
to dower in the rent. Jd. 370 


4. A Court of chancery cannot allow 


@ part of*the purchase money. in 
lieu of dower, when the land is 


sold, unless by consent of all par- 

ties Frcamari Ides a7 
. EB 
EJECTMENT: 


1 A tenant.in common caanot trisins 


tain ejectment against his co-ten-. 


ant, without actual ouster. 


_Bar- 
nitz v. Casey, ' 


457 


2. In ejectment the date: of the de- 


mise in the declaration may «be 
amended during the trial'so as to 


conform to the title. Blackwell v. 


Patton; _ M72 - 
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EMBARGO. 


5 


. The evidence of that necessity 
which will excuse a violation of U 


the embargo laws, must be very 
clear and positive. Brig James 
Wells. 22 


. The 3d section of the act of Janu- 


ary 9, 1808, which prohibited the 
trans-shipment of goods, did not 
include the case of a vessel lading 
in port by means of river craft, 
&c. Schooner Paulina, - 52 
The 2d section of the act of 25th 
April, 1808, did not require a per- 
mit -to lade any vessel; nor au- 
thorize the forfeitutre and con- 
demnation of the vessel or cargo 
for,lading without the inspection 
of a revenue officer; the only 
penalty for such lading being the 
denial of aclearance. Id. 52 


. The departure of a vessel from 


the wharf of a port. and proceed- 
ing a mile and a half therefrom, 
with intent to go to sea, is not a 
departure from the port, within the 
meaning of the 3d section of the 
supplementary. embargo act of 
January 9th, 1808, if the vessel 
had not actually gone out of the 
port before seizure. The sloop 
Active 100 
A vessel which has proceeded to 
a foreign port, contrary to the em- 
bargo act of January 9, 1808, is 
liable to be seized upon her return, 
although that act gives ‘a penalty 
of double her value in case she 
should not be seized. The brig 
Eliza, 113 
Upon an indictment for putting 
goods on board a carriage, with 
intent to transport them out of the 
United States contrary to the act 
of January 9, 1809, the punish- 
ment of which offence is a fine of 
four times the value of the goods, 
it is not necessary that the jury 
should find the valee of the goods. 
United States v. 7yler, 285 
See Bond, I, 287 


1. 


ag 


SL PY 


7. 


ENQUIRY, WRIT OF. 
Ree executing.a writ of pte! 
irginia, in an action of assumpeit 
upon a promissory note, it is ne- 
cessary to produce a note Corres~ 


‘ponding with that stated in the 
e 


claration; but it is not necessa- 


ry to prove the note, Sheehy v. 
Mandeville, 208 
EQUITY. Fs 


He who has equal equity may ac- 
quire the legal estate, if he can, so 
as to protect his equity. Fitzsim- 
mons v. Ogden, 2 


. A mortgage of land, made by one 


who has a legal and equitable title 
to a moiety of the property which 


the mortgage purports to convey, 


passes only his legal right, al- 
though he had a power, from: the 
rson who held the residue of the 
egal but not of thé equitable es- 
ae has land, to sell and convey 
is right also; the mort not 
having affected to wang one: Got 
of it under his er from the 
other person, although his deed 
purported to mortgage the whole ; 
and the equitable title not being 
in the person who gave the pow- 
er. Shirras y. Caig and Mit- 
chell, 34 
See Credit, letter of 1, 6,7, %69 
See Discovery, 1, 69 
See Arbitration, 1, 171 
If A. advance money to B. and B, 
thereupon convey land to trustees 
in trust to convey the same to A. 
in fee, in case B. should fail to re- 
pay the money and interest on @ 
certain day; and if B. fail to pay 
the money on the day limited, and 
thereupon the trusteés convey the 
land to A., B. has no equity of re- 
redemption. Conway v, Alexan- 


der, 219 
Upon an action on a valued poli- 
cy, if a misrepresentation of the 
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age and tonnage of the vessel, 
whereby the underwriters were 
induced toagreé'to a high valua- 
tion, be a defence; it is at law, 
and not in equity.’ Marine In. Co. 
v. Hodgson, $32 
8, If an equitable title be merged in 
a grant, the party bas no relief in 
equity, although the grant be void, 
because contrary to law. Preston 


vw. Tremble, . 354 
9. See Agent, 2, 366 
10. See Dower; 1, 2, 3, 4, 370 


11. See Consideration, 2, © 548 
12. The-Circuit Court of Tennessee, 
as a Court of equity, cannot award 
awrit of hab. facias fpossessionem 
to enforce -its decree. Wallen v. 
Wilitame, 602 


ERROR. 


1. No writ of error lies to carry to 
the Supreme Court of the United 
States a suit which has been car- 
ried by writ of error from the dis- 
trict Court to the Circuit Court. 
United States.v. Goodwin, 108 
United States v. Gordon, 287 

2. The refusal of the Court below to 

reinstate a cause which has been 
legally dismissed, is no ground for 
a writ of error. _ Welch v. Mande- 
ville, . 152 
. A writ of error, issued in Septem- 
ber, may bear teste of the Febru- 
ary term preceding, and may be 
returnable to the next February 
term, notwithstanding the inter- 
vention of the .fugust term be- 
tween the tesie and return of the 
writ. Blackwell v. Patton, 277 
4, The Supreme Court of the United 
States will not guash an execution 
issued by the Court below to en- 
force its decree, pending the writ 
of error, if the writ of error be not 
a sufiersedeas to the decree. Wal- 
len v. Wiiliama, 278 
. A writ of error does not lie to an 
order of the Court’ below to stay 
the proceedings finally upon sug- 
ote of the attorney for the 
Tnived States, in a gase to which 


Ww 


wn 
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the United States are not parties. 
But this‘Court will award a man- 
damus nisi, in the nature of a fro- 
cedendo: Livingston v. Dorge- 
n0i8, - \ S77 


EVIDENCE. 


1 See ect 2, 22 
2. An answer in chancery, respon- 
sive to the bill, is ev:dence for the 
Defendant. Russel v. Clark, 70 
3. The Supreme Court of the United 
States will grant a commission to 
take new evidence in cases of ad- 
miralty. Brig James Wells, 22 
Brig Clarissa Claiborne, 107 
4. See Account, 1; 2, 147, 281 
5. Phe-mere possession of a promtis- 
sory note, by an indorsee who had 
indorsed it to another, is not suffi- 
cient evidence of his right of ac-., 
tion against his indorser, without 
a re-assignment or receipt from 
the last indorsee. Welch v. Lin- 
do, 160- 
6. An indorsement “ without re-‘ 
course” ts not evidence of money 
had and received by the indéorser 
to the use of the indorsee. Jd. 160 
7. A recital in a deed is good evi- 
dence to take a case out of the 
‘statute of limitations. Xing v. 
Riddle, 168 
8. The principal obligor in a bond is 
not a competent witness for the 
surety, in an action on the bond; 
‘the principal being liable to the 
surety for costs,in case the jud 
ment sheuld be against him. Ria 
dle v. Moss, 206 
9. When issue is taken upon the ne- 
glect of the post-master himself, it 
is not competent to give in evi- 
dence the neglect of his assistant. 
Dunlop v roe, 242 
19. Parol evidence is not competent 
to prove that one set of wPitten 
instructions superseded another set 
of written instructions. Jd. 242 
11. A verdict and judgment that the 
mother was born free, is not con- 
clusive evidence of the freedom of 
her children, unless between the 
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same parties or privies. Wood v. 
Davis, _ 271 
12, Hearsay evidence is incompetent 
to establish any specifiec fact 
which is, m its nature, susceptible 
of being proved by witnesses who 
speak from their own knowledge. 
Claims to freedom in Maryland 
are not exempt from that general 
rule. Mima Queen v. Hefrburn, 
290 
18. Upon general counts a special 
agreement executed may be given 
in evidence. Bank of Columbia v. 
‘Patterson, 299 
14. In a case of warranty and in- 
demnity a judgment against the 
person to be indemnified, if fairly 
obtained, especially if obtained on 
notice to the warrantor, is admissi- 
ble evidence in a suit against him 
on his contract of mdemnity. 
Clark v. Carrington, 308 
15, Probable cause means less than 
frrima facie evidence. Locke v. 
United States, 339 
16. In a prosecution against a vessel 
for violating a law of the United 
States it is not necessary to adduce 
possitive testimony of the identity 
of the vessel. Zhe schr. Jane, 363 
17. A paper purporting to be a re- 
cord certified by the clerk to be 
“truly taken from the record of 
frroceedings” of his Court, with 
the proper certificate of the chief 
judge, &c. is admissible evidence. 
Ferguson v. Harwood, ° 408 
18. But if the paper purport to be a 
mere .transcript of ‘minutes ex- 
tracted from the docket of. the 
Court, it is not evidence Jd. 408 
19. It need wot appear by the record 
of naturahzation, that all ihe re- 
quisites, prescribed by law for the 
admission of aliens to the rights of 
citizenship, have’ been complied 
with. Starke v. Chesafieake In, 
Co. ‘fo 420 
20. Semb: That the judgment of the 
Court admuitting'the alien to bes 
come a citizen, is conelusjve that 
all the pre-requisites have been 
complied with, or that parol proof 
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may be received in aid of the watt 


cord. Jd. -420 
21. See Worth Carokna, 471 


22. An exemplification of a judg- 
ment of another state, ‘p 
authenticated,: is conclusive. evi- 


dence of the debt; consequently. 


nil debet is not a good plea to an 


action of debt upon such a judg- : 


ment. Milisv. Duryee, 481 


23. Bills of exchange taken up by ~ 


the drawer, with damages: and 
costs of protest, are admissible 
evidence in-an action, for money 
pei. laid out ‘and expended by the 
laintiff, against the drawee of the 
bills who was bound to’ honor 
them. Riggs v. Lindsay, 500 
24. The usage of trade may be 
proved by parol, although such 
=e originated in a law or edict 
of the government of the country. 
Livingston », Md. In. Co. 508 
25. The record of a former judg- 
ment between the same parties, 


upon the same cause of action, — 


may be given in evidence. upon 
non assumpsit. Young v. Black, 


565 
26. See Demurrer, 1, 2, 3, 565 
EXECUTION. 

1. See Error, 4, 278 
2. See Bond, 2, 288 
EXECUTORY DEVISE. 

See Devtse,.2, 3 456 

| F. 
FACTOR. 
See Agent, 3, 500 


' FAIRFAX, LORD 


1. Lord Fairfax, at the time of his 
_ death, had the absolute property, 
seizen, and possession of the waste 
and unappropriated lands in the 
Northern Neck of Virginia. Fair- 
Sax v. Hunter, ; 603 
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2. See Alien, 1, 603 2. See Evidence, %, 363 
3. The commonwealth of Virginia 3, See Admiralty, 18, ‘389 


could ‘not grant the unappropri- 
ated lands in the Northern Neck 
until its title should have been per- 
fected by possession; and the 
British treaty of 1794° confirmed 
the title to those lands in the de- 
visee of lord Fairfax. Fairfax v. 
Hunter, 603 


FEES. 


1. Each party ‘is liable to the clerk 
for the fees due to him from each 
party respectively, and the clerk 
may have an attachment to com- 
pel the payment thereof. Ca/d- 


well v. Jackson, 276 
2. See Costs, 1, 276 
FIRE. 

See Alexandria, 896 


FISHING VESSEL. 


A licensed fishing vessel is liable to 
forfeiture [under the 32d section 
of the act of the 18th of February, 
1793, for enrolling and licensing 
vessels) for sailing laden with 
goods, with intent to carry them 
to another place, without a license 
therefor, although. the goods should 
be wholly of domestic growth and 
manutacture, and not liable to any 
duty. But such cargo is not liable 
to forfeiture unless it belong to the 
master, owner, or a mariner of the 
vessel. The slooft Active, 100 


FOREIGN. SENTENCE. 


See Admiralty, 5, 6,7, 8, 424 
FOREIGN VESSEL. 
See Admiralty, 13, ‘349 
FORFEITURE. 
1, See Fishing vessel, 100 


FRAUD. * 


1. On a question of fraud the reme- 
dy at law is complete, Russel v. 
Clark, 69 

- See Credit, letter of 4, 70 

. A promise to pay a sum of money 
as a compensention to the Plaintiff 
for the injury done him by the 
misconduct of the Defendant in 
obtaining a patent in his own 
name for land which he ought to 
have patented in the name of the 
Plaintiff, and in preventing the 
Plaintiff from obtaining a patent 
in his own name, and in considera- 
tion of the Defendants having pro- 
cured the patent to be issued to 
himself, is a contract for the sale 
of land,- within the statute of, 
frauds, and must be in writing. 
Hughes v. Moore, TY 


FREEDOM. 
271, 290 


G2 89 


See Evidence, 11, 12, 
FREIGHT. 


The underwriters upon a cargo are 
not liable for freight fro rata iti- 
ncris, to the owner of the vessel 
who is also owner of the cargo in- 
sured, in acase where the vessel 
and cargo were captured the car- 
go abandoned to the underwriters 
as a total loss and by them accept- 
ed, the loss paid, the cargo con- 
demned, restored wu appeal, 
and the. proceeds the cargo 
paid over to the underwriters. 
Freight fro rata itineris is not 
due unless the ownerof the cargo 
voluntarily agree to receive it at a 
place short of its ultimate destina- 


tion. Caze and Richaud v. Balt. 
In. Co, 358 
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GENERAL RULE. 



























See Counsellors, 1, 2, 1, 99 
GRANT. 

1. See Equity, 8, 354 
2. See North Carolina, 472 
GUADALOUPE. 

See Admiraity, 4, 402 
GUARANTY. 

See Credit, letter of 69 
H. 

HEAR-SAY. 
See Evidence, 12, 290 
' I. 
INDEMNITY. 
See Evidence, 14, $08 
INDIANS. 
See Constitution, 164 
INDICTMENT. 
See Embargo, 6, 285 
INDORSEMENT, 
See Evidence, 6, : 160 
INDORSER. 
1. See Assum/fisit, 1, 273 


3. See Custom of merchants, 273 
3. In a suit against the maker of_a 
promissory note, by an indorser 
who has been obliged to take it up, 
the Plaintiff must produce the note 
upon the trial. Morgan v. Reint- 
zel; 273 


See Jurisdiction, 8, 


INSOLVENT. 
1. See Crédit, letter of 7, oie ¢ Ea 
2. See Columbia, 1, 168 
INSTRUCTION. 
See Admtralty, 20, ® 590 
INSURANCE. 
1. The discharge of underwriters 


QAP w 


Roy, 
. A policy. of insurance on a vessel 


INJUNCTION. 













from their hability, in case of | 


taking on board an additional: car- 
go not authorized by the policy, 
depends, not on any supposed in- 
crease of risk, but wholly on the 


departure of the insured from the __ 


contract of insurance. The con- 
sequences of such a violation of the 
contract are immaterial to its le- 
gal effect, as it is, fer ee, a dis- 
charge of the underwriters; and 
the law attaches no importance to 
the degree, in cases of voluntary 
deviation. Necessity alone can 
sanction a deviation in any Case; >» 
and that deviation must be strictly 
commensurate with the vis major 
producing it. Md. In. Co. v. Le 
26 


‘‘at and from’’ an island, protects 
her in sailing from port to port. of 
the island to take in a Cargo. 


Dickey v. Bait.dn. Co. $27 
See Equity, 7, { 332 
See Freight, 358 
See. Alexandria, ' 396 
There cannot be a total loss of a 


cargo Consisting of ‘memorandum 
articles of only one species, such 
as hides. Nor are. the under- 
writers liable for salvage upon 
such articles, under the clause 
which authorizes the insured. to 
labor and travel for the preserva- 


tion of the cargo, unless, perhaps, - 


in a case where the salvage may 
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have prevented an actuabtotal loss 
of the cargo. Biays v. Chesapeake 
In. Co. 415 


7..-The length of time a vessel may 


wait to take in her cargo, without 
discharging the underwriters does 
not depend on the usage -of the 
trade. Oliver v. Md. In. Co. 487 


8. The danger which will justify a 


vessel in remaimmng in port a long 
time, without discharging the un- 
derwriters, must be. obvious, im- 
mediate, directly applied to the 
interruption of the voyage and 
imminent; not.distant, contingent 
and indefinite Jd. 487 


9. If, according to the usage of, the 


trade, a vessel be permitied to go 
from one port to another -to collect 


her cargo, and she unnecessarily 


exhaust, at one port, the whole 
trme allowe< by the usage of the 
trade to complete her cargo, she 
cannot go to the other port without 
being guilty of such a deviation as 
will avoid the policy. Id. 488 


10. What is a reasonable apprehen- 


sien of danger, 1s a question of law 
to be decided by the Court. 


(oe 2?) Ia. 488 
11. “ 


© constitute a representation 
(in making insurance) there should 
be an affirmation or denial! of some 
fact; or an allegation which would 
plainly lead the mind to the same 
conclusion. Livingston v. Md. In. 
Co. 596 


12. If, by the usage of the trade in- 


sured, it be necessary that certain 
papers should be on board, the 
concealment of those papers can- 
not affect the Plaintiff’s right to 
recover upoa the policy. Zd. 507 


1S. In general, concealment of pa- 


pers amounts toa breach of war- 
ranty, Id. 507 


14. See Domicil, 1, 2, 507 
15. If the letter, submitted to the un- 


derwriters, ordering the insurance, 
refer to another letter previously 
laid before them, whith letter 
contained information that the ves- 
sel had permission to trade to the 
Spanish Colonies, the underwriters 


are bound to nélice that fact, and 
to know that the vessel will take 


all the papers.négessary to make | 


the voyage legal. “Jd. 508 


16. The usage of trade may be | 


proved by parol, although such 
usage originated in a law, or edict 
of the government of the-country. 
Id. i 508° 

17. the question whether abandon- 
ment were made in due time, is 
not a question of fact to be exelu- 
sively left to the jury, but to be 
deculed by them under the direc- 
tion of the Court. Jd. 508 

18 Noacts, justifiable by the usage 
of the trade,’ and done by the 
Plaintiffs to avoid confiscation yn- 
der the laws of Spain, can om 
the policy. WP 

19. If the Plaintiffs do any act which 
increases the risk of capture and 
detention, according to the com-~- 
mon practice of the belligerent, it 
may avoid the policy, It is. not 
necessary that the msk, thus in- 
creased, should be the risk of 
rightful.capture ‘accordjng to the 


law of nations. Id. 509 
INTESTATE. 
See Descent, 456 
RE 


JOINT OWNER. 


1. See Assignment, 1, 308 

2. If three joint owners of a cargo 
employ the master of the ship to 
sell it for them, and he afterwards 
become interested in the share of 
one of the joint owners, he cannot, 
in an action. brought against him 
by the three joint owners to reco- 
ver the amount of the salcs, set off 
his share of that amount. You 


v- Black, 5 
JOINT TENANTS. — 
See Limitations, 1, 156 
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JUDGMENT. 


1. If the original: judgment be re- 
versed, the reversal of the de- 
pendent judgment on the “ forth- 
coming bond” follows of course; 
but a special certiorari is neces- 
sary to bring up the execution 
upon which the bor! was given, 
so as to show the connexion be- 
tween the two judgments. Barton 
v. Petit and Bayard, 288 
. A verdict * for the Defendants 
“subject to the opinion of the 
“ Court ufion the froints reserv- 
* ed,” does not authorize an abso- 
lute judgment for the Defendants 
unless the points reserved and the 
opinion of the Court thereon are 
stated on the record. Smith v. 
Del. In. Co. 434 
. Nil debet is not a good plea to an 
action on a judgment of another 
state. Mills v. Duryee, 481 
4. A judgment between the same 
parties, on the same cause of ac- 
tion may be given in evidence upon 
non assumpsit. * Young v. Black, 

565 


JURISDICTION. 


. The Courts of the United States 
have no common law jurisdiction 
in cases of libel against the govern- 
ment of the United States. But 
they have the power to fine for 
contempts, to imprison for con- 
tumacy, and to enforce the obser- 
vance of theit orders, &c United 
States v. Hudson &* Goodwin, 32 
. See Discovery, 1, 69 

3. See Dower, 1, 370 

. The Supreme Court of the United 
States has not jurisdictton by writ 
of error, in a civil cause which 
has been carried up from the Dis- 
trict Court to the Circuit Court by 
writ of error. United’ States v. 
Goodwin, 108 
United States ». Gordon, 287 

- See Admiralty, 3, 112 

. A public vessel of war of a foreign 
sovereign at peece with the United 


States coming into our ports, and 
demeaning herself in a friendly 
manner, is exempt from the juris- 
diction of the country. Schooner 
Exchange v. M‘Faddon, 116 


7. Upon a writ of error to the Cir- 


cuit Court for the district of Cc- 
lumbia, ‘this Court, has no juris- 
diction, if the sum awarded be 
less than 100 dollars, although a 
greater sum may have been ori- 
ginally claimed. 
Turnpike Co. 276 


8. A state Court has no jurisdiction. — 


to enjoin a judgment of the Circuit 
Court of the United States. “Kim 
v. Voorhies, 279 


9. A French tribunal at Guadaloupe ~ 


had jurisdiction of property seized 
on the high seas for breach of the 
Milan decree, and carried into the 
Dutch part of the island of St.’ 
Martins, and there sold by order 
of the Dutch governor of St. Mar- 
tins, before condemnation, without 
any authority from the French tri- 
bunal at Guadaloupe. Williams 
v. Armroyd, 424 


10. See Mandamus; 504 
11. The Circuit Court of Tennessee, 


as a Court of equity, cannot award 
a writ of habere facias fiossession- 
em Wallen v. Williams, 602 


JUROR. 


1. After a juror is sworn no excep- © 


tion‘can be taken to him on account 
of his being an inhabitant of another 
county. ma Queen v. Hep- 
burn, 295 


. If a juror be challenged for favor, 


and, upon examination before the 
tryers, he declare that if the evk 
dence should be equal he would 
give a verdict in favor of that par- 
ty upon whom the burthen of 
proof lies, the Court, in the exer- 
cise of a sound discretion, ought to 
reject him, although ‘the bias 
should not be so strong as to ren- 


-der it possitively improper to Fa 


low him to be sworn. Jd. 
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“~ JURY. 
See Admiralty, ya 112 
L. 
LAND. 


1, The title to land can be acquired 
and lost only mm the manner pre- 
scribed by the law of the place 
where such land is situated. U- 


nited States v. Crosby, 115 
% See Arbitration, 2, 172 
3. See Fraud, 3, 177 
4. See Descent, 456 
5. See Devise, 2, 456 
6. See Worth Carolina, 471 
7. See Alien, 1, Fairfax, 603 

LETTER OF CREDIT. 
See Credit, letter of 69 
LIBEL. 


1. In a count in a libel upon the 50th 
section of the collection law of 
March 2d, 1799, for unlading 
goods without a permit, it is not 
necessary to state the time and 
place of importation, nor the ves- 
sel in which it was made, but it is 
sufficient to allege that they were 
unknown to the attorney of the 
United States. Locke v. United 
States, 339 

2. Ina libel it is not necessary to 
negative any fact which constitutes 
the defence of the Claimant. Brig 
Aurora, 383 

3. An information in the admiralty 
for a forfeiture must contain a sub- 
stantial statement of the offence. 
A general reference to the provi- 
sions of the statute is not sufficient. 
If the information be defective in 
that respect, the defect is not cur- 
ed by evidence of the facts omitted 
to be averred in the information. 
The decree must be secundum al- 
legata, 8 well as sécundum firo- 
bata. Schooner Hopipet wv. Vinnes 

ates, 


VOL. VIL. 


INDEX. 


> 


4. A libel for a forfeiture must be 
particular? and tertain in ot the 
material circumstances which con- 
stivute the offence. Brig Caro- 


line, * 496 
5. An informal libel, of information 
in rem, may be amended by leave 
of the Court. Jd. 496 
Schooner Anne, ~~ $70 

6. See Common lew, 38 
LICENSE, : 

See Fishing vessel, 100 

LIMITATIONS. 


1, In order to avoid the plea of the 
statute of limitations to an action 


._ by joint tenants, it is necessary to ~ 


“show that all the Plaintiffs. were 
under a disability to sue. Mars- 
teller v. M‘Clean, ' - 186 
2. A recital in a deed is good evi- 
dence to take a case out of the 
statute of limitations. Xing v. 
Riddle, 168 
3. The Defendant to an attachment 
in chancery, in Virgima, may piead 
the statute of limitations without 
answer. Wilson v. Kocntz, 202 
4. A Defendant who removes from 
one county to another in Virginia, 
is not thereby prevented from 
pleeting statute cf limitations, 
unless the Plainuff has been, by 


such removal, actually defeated, 


or obstructed in bringing or main- 


taining his action. Jd. 202 


5. The exception.in the Maryland 
statute of limitations in favor of 
** such accounts as concerns thé 
“trade or merchandize between 


“merchant and merchant, their 


“ factors and servants which are 
** not residents within this pro- 
* vince,” applies io same na 
tween a mer 

siding out of aryland and a debt- 
or residing in Maryland. And in 
order to take the case out of the 
exception, it ig not sufficient to 
aver that the creditor returned to, 
came, and was within the state of 


” 99 








































+ 


ie 
= | 
| 






650 


Maryland after the cause of action 
accrued, and more than 3 ‘years 
before bringing the suit. Bond v. 
Jay, 350 


M. 
‘ MANDAMUS. 


1. The power of the Circuit Courts 
of the United States to issue the 
writ of mandamus is confined ex- 
clusively to those cases m which 
it may be necessary to the exer- 
cise of their jurisdiction. _ 4‘*Jn- 
tire v. Wood, 504 

2. If the Court below order the pro- 
ceedings to be fimally staid upon 
suggestion of the atworney for the 
United States in a case to which 
the United States are not a party, 
this Court will order a mandamus 
nisi, in the nature of a frroceden- 
do. Livingston v. Dorgenois, 577 


MARTINIQUE. 
See 4dmiraity, 4, 402 
MARYLAND. 
4. See Evidence, 12, 290 
2. See Limitations, 5, 350 
3. See Descents, 456 
MASTER. 
See .Post-master, 242 
MEMORANDUM, 
See Insurance, 6, 415 
MERCHANT. 
1. See Account, 1, 147 
2. See Custom of merchants, 273 
3. See Limitations, 5, 350 
MILAN DECREE. 
Seg Admiralty, 5,7, 424 


MISTAKE. 
See Agent, 2, 
MITTIMUS. 


In the district of Connecticut, the 
marshal may, upon an attachment 
for debt, without a mittimus; com- 
mit the Defendant to prison for 
want of bail: Palmer v. Allen, 551 


MORTGAGE. ‘ 


1. See Equity, 2, M 
2. See Equity, 6, 20. . 
N. 
NATIONAL CHARACTER. . 
See Domicil, | 507 ~ 
NATURALIZATION. 
See Evidence, 19, 20, 420 
NEW JERSEY. | 
See Constitution, 164 
NIL DEBET. | 
See Dedt, 481 
NOMINAL PLAINTIFF. __ 
See Assignment, 2, 32 3 
NON-INTERCOURSE. 
1. See Admiralty, 14, 356 
2.See Id. 16,18, 383, 389, 570 
NORTHERN NECK, - | 
See Fairfax, 


NORTH CAROLINA, 


1. By the laws of North Carolina 

and Tennessee, a deed for land in 
Tennessee, executed in North Cas 
rolina, by grantors residing there; 
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in the year4794, proved in 1797 by 
one of the subscribing witnesses 
before a judge in Nomh Carolina, 
and recorded in 1108, in the pro- 
per county in Tennessee, is valid, 
and may be given in evidence in 
ejectment.. Blackwell v. mettee. 
1 

2. The first grant, from the state of 
North Carolina, upon an entry, is 
valid, although issued upon a-du- 
plicate warrant, the original being 
in the hands of the surveyor gene- 
ral; & aitheugh a subsequent grant 
issue upon the original warrant for 


other lands. Jd. 472 
_ Oo. 
OBLIGOR. 
See Evidence, 8, 206 


ORPHAN’S COURT. 


See Account, 2, 281 
OUSTER. 
See Ejectment, 1, 457 
OYER. 


Oyer of a deed set forth in the first 
count does not make that deed 
part of the record so as to apply it 
to the other counts in the declara- 


tion. Hughes v. Moore, .177 
P. 
PARTITION. 
See Dower, 1. $70 
PAYMENT. 
1. Bee Bond, 3, i 572 
2. See Aecount, 3, 575 
PENALTY. 
See Embargo, 5, , 113 


INDEX: 


PLAT. 4g 
See Deed, 1, ‘35 
PLEADINGS, . 
See Limitations, 1, 156 
See Id. » » -168 
See Discontinuance, 176 
See Oyer, 177 


See Abatement, 1,2,3, - 194 
See Limitations, 4, 5. 202, 550 
W hen issue is taken on the negli- 
gence of the post-master himself, 
it is not competent to give in evi- 
dence the negligence of his assist- 
ant. Dunlop v. Munroe, 242 
8. When it is intended to charge a 
post-master for the negligence of 
his assistants, the pleadings must « 
be made up according to the case; 
and his liability then will only re- 
sult from his own neglect in not 
properly superintending the ‘is- 
charge of their duties in his office. 

‘ 242 

9. In ordér to make a post-master 
liable for negligence, it must ap- 
pear that the loss or injury sus- 
tained by the Plaintiff was the con- 
sequence of the negligence. Jd. 242 
10. It isa good defence to an action 
upon an embargo bond that it was 
given for more than double the va- 
lue of the vessel and cargo, and 
that the master was constrained 
to execute it by the refusal of a 
clearance. United States v. Gor- 
don, 287 
11. Upon a special contract executed 
on the part of the Plaintiff indedi- 
tatus assumpsit will lie for the 
price. Bank of Columbia v. Pat- 


NOOB Od 


terson, 299 
12. See Agreement, 1, 2,3,4, 299 
13. See Corporation, 299 


14. Nil debet is not a good plea to- 
an action of debt founded on a 
jodgutcat of another state. Mille 
v. Duryee, 481 

15. See Set-off, 565 

16. Upon the issue of non assumpisit 
the Defendant may. give in evi- 
dence the record ade jndg- 
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ment between the same parties on 
the »ame cause of action, Young 


v. Black, 565 
17. See Demurrer, 1, 2, 565 
18. See Libel. 

19. See Columbia, I, 168 
POINTS RESERVED. 
See Judgment, 2, 435 
POLICY. 

1. See Insurance, 2, 327 
2. See Eguity, 7, / 332 
POST. MASTER. 

See Pleadings, 7, 8,9, 242 
PORT. 

See Embargo, 4, 100 
POWER. 

See £quity, 2, 34 
PRACTICE! 


1, This Court: will not re-hear a 
cause afier the term in which it 
was decided. MHudson v. Gues- 
tier, 1 

2. Onjy two counsellors shall be 
heard on each side of a c:usce, 
whatever be the number of po:nts 
er parties. General rule, 1 

3. If the counsel for the Appellant 
neglect to furnish the Court with 
a statement. of ‘the points of the 
case, the appeal will be dismissed. 
Schooner Catharine, 99 

4. The rule to dismiss a writ of er- 

' yor for not filing’ a transcript of 
the record within the first six days 
of the term, does not apply to 
cases where the transcript shall 
‘have been filed before the motion 
to dismiss. Bingham v. rr, 

5. This Court will issue a commis- 
sion to take new etidence-in cases 





of admiralty. Brig Jas. Welle, 22 
Brig Clarissa Claiborne, 107 


6. The faa of the United States 
may fine for contempts, ote 
for contumacy, and enforce the ob- 
servance of their orders. “United . 

ates v. Hudson, 32 

7. A nominal Plaintiff niay dismiss 
a suit brought in his name a. 
creditor who has not an 
ment of the cause of action. Welch 
v. Mandeville, 152 

8. A Plaintiff may discontinue a 
count in his declaration, before 
verdict, and wave the issues join- 
ed thereon. i v. Moore, 176 

9. Oyer of a deed set forth in the 
first count does not make that 
deed part of the record so as to 
apply it to the other counts in the 
declaration.’ Id. 177 

10. A Plaintiff who has declared 
jointly against two Defendants as 
being in custody, when in fact 
oniy one of the Defendants was 
taken on the cafias, cannot abate 
his own action against the party 
not taken, unless authorized so to 
do by the return of the process 

ainst that party. Barton v. 
etit and Bayard, 194 

11. If the marshall of Virginia re- 
turn that the Defendant is no in- 
habitant of the district of Virginia, 
the suit shall abate as 'to stich De- 
fendant. Jd. 194 

12. The Plaintiff, in Virginia, is not 
bound to declare until all the De- 
fendants’ have appeared, or the 
suit be abated as to such as have 
not appeared. Id. 194 

13. In a suit against the maker of a 
promissory note by ah indorser 
who has been obliged to take it 


j 


up, the Plaintiff must produce the ~ 


note upon the trial. Morgan v. 
Reinizel, 273 
14, Each party must pay the clerk 
his.fees for services rendered to 
each respectively ; and the clerk’s 
remedy is by attachment, Caid- 
well v, Jackson, 976 


, 

















15. This Court will not guash an 
execution issued by the rt be- 
low pending the writ of error, if 


it be not a 8 deae to the 
judgment. Wa v. Steg = q 
78 


16, A writ of error issued in Sep- 
tember may bear teste of the Fe- 
bruary term preceding, and may 
be returnable to the next Februa- 
ry term, notwithstanding the in- 
tervention of the August term be- 
tween the teste and return of the 
writ. Blackwell v.Patton, 277 

17. Upon an indictment for putting 
goods on board a carriage, with in- 
tent to transport them out of the 
United States contrary to the act 
of January 9, 1809, the punish- 
ment of which offence is a fine of 
four times the value of the goods, 
it is not necessary. that the jury 
should find the value of the goods. 
United States v. Tyler, 285 

18. See Jurisdiction, 4, 108, 287 

19. After a juror is sworn, no excep- 
tion can be taken to him on ac- 
count of his being an inhabitant of 
another county, Jima en v. 
Hepburn, 291 

30. If a juror be challe for fa 
vor, and upon examination before 
the tryere, he declare that if the 
evidence should be equal he should 
give a verdict in favor of that par- 
ty upon whom the burden of proof 
lies, the Court, m the exercise of 
a sound discretion, ought to reject 
him, although the bias should not 
be so strong as to render it possi- 
tively improper to allow him to be 


sworn. Jd. 291 
21. See.Lidel. 
22. See Evidence, 17, 18, 408 
23, See Judgment, 2, 434 
24. See Mittimus, 550 
25. See Mandamus, 1,2, 504,577 © 
26. See Jurisdiction, 11, 602 


27. See Promissory note, 3, 208 
PROBABLE CAUSE. 
See Evidence, 15, 339 


INDEX. 


PROCEDENDO., 


See Mandamus, 2, - 577 | 
PROCESS, — 

See Abatement, 1, 2, > 194 

PROCLAMATION. ° 


See Act of congress, 1, 2, | 382, 576 
PROMISSORY NOTE. 


1. See Evidence, 5, 6, 160 
2. A note payabie at sixty days can- 
not be given in evidence to sup- 
port acount upon a note, which 
count does not’state when the note 
was payable. The variance is fa- 
tal. Shechy v. Mandeville, 208 
3. Upon executing a writ of enquiry, 
in Virginia, in an action of assump- . 
sit upon a promissory note, it is ne- 
cessary to produce a note corres- 
ponding with that stated in the 
declaration; but it is not necessa- 
ry to prove the note. Jd. 208 
4. The Plaintiff cannot give evidence 
that the variance was the effect of 
mistake or inadvertence of the at- 
torney, and that the note produced 
was that which was intended to 
be described in the declaration._ 
id. 208 
5. In a suit against the maker of a 
promissory note by an. indorser. 


who has been obliged to taken up, > 
the Plaintiff must produce thenote ~ _ 


upon the trial. Morgan v. Reint- 
= ren 273 
6. The payment of the money by the 
etdiven, after protest, is ese 
consideration for an assumpsit, on 
the part of the maker, to:pay the 
amount of the note with costs of 
protest. Jd. 273 


7. The maker of a promissory note, | 


payable to order, is, under the 
custom of merchants, liable to re- 


fund the amount of the note and 


costs of protest, to an indorser who 


has heen obliged totake it np after ~ 
protest. Id. QI3 es 
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» 8&8. See Consideration, 2, 









































» Nation, is affirmed by such. sqp- 
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PROTEST. 
See Promissory nate, 7, 273 
; - 
RE-HEARING. 
See Practice, 1, 1 
REPRESENTATION. 


See Insurance, 11, 


REVENUE. 
1. See Fishing vessel, 100 
2. See Lidel, 1, : 339 


3. See Bond, 3, 
REVIVAL. 


See Act of congress, 1, 2, 382,570 
RISK. 
See Insurance, 19, 509 
! S. 
SALE. 
1. See Fraud, 3, 177 
2. See Equity, 6, 218 


3. Upon a sale of land at auction, if 
the. terms be that the purchaser 
shall, within 30 days, give his 
notes with two good indorsers, and 
if he fail to comply within the thir- 
ty days, then the land to be resold 
on account of the first purchaser, 
the vendor cannot maintain an ac- 
tion against the vendee for a 
breach of the contract, until a re- 
sale shall have ascertained the de- 

 ficit, although the vendee should 
instruct an attorney to draw. a 
deed, and insert his name as pur- 
chaser. Webster v. Hoban, 399 
4. A sale by authority of the cap- 
tors, before sentence of condem- 









tence, and is good ad initio... Wil- 


liame v. Armroyd, 423 - ; 
5. See Admiralty, 5, 6, 7, 8, “ 
6. If a factor purchase 


der of his principal w adunene 
the factor’s bills for the amount 
thereof, the factor may sell the 
the goods without orders from the 
principal, and it shall not preju-' 
dice his rig ht of action against.the - 
principal for the amount.of, such 
bills, damages and costs.. Riggs 
v. Lindsay, 500 


SEIZURE. 


. See Admiralty, 3, 


. See Embargo, 5, _ 1s 
- See Admiralty, 20, 590 
SET-OFF. 


. If three joint owners of a c: 


employ the master of the ship to 
sell it for them, and he afterwards 
become interested in the share of-« 
one of the joint owners, he cannot, 
im an action brought against him 
by the three joint owners, set off 


his share of that amount.. Young 
v. Black, 565 
.2. See Account, 3, 575 
SLAVES. . 
See Evidence, 11, 12, 271, 290 
“SOVEREIGN. 
See Jurisdiction, 6, 116 
. STATE COURT. 
See_Jurisdiction, 8, 279 
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: Cazey, 457 
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f e See Practice, 16 277 . nie 
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vA. See Abatement, 194 
"2. See Limitations, 3, 4, 202 The Principal obligor is not a com- 7 
5. See Promissory note, 2, 3, 4, 208 petent witness for the surety. Rid- 
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